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(a The ceveral Species of chem. 5 


ow liberties: may be Ap vide Franchiſes, (A. 1, 2. 1 
H All liberties, and franchiſes are derived from the king. 
Vide Prerogative, ( D. 30, &c.) 

As to the counties palatine, cingue-ports, and corporations, 
wide Franchiſes, (D. , &c.—E. 1, &c.— F. 1, Kc.) 1 
5 to liberty to have conuſance, or to hold pleas, vide Courts, | 
., 

To „ vide County, (C. 1, &c. )—Courte — Hundred, 


| (B)—Leet. 


As to liberty to male juſtices, or officers, ih Puſlices, — 
Iuſlices of Peace.— Officer. Prerogative, (D. 29. 37- 
Ms: to the e of a chaſe, forelt, park, warren, Sc. Vide 


(B) pow granted. 
] F the king grants a liberty to another, he may make the grant 
by words expreſsly denoting what liberty is intended. 

Or the king may grant by general words, which relate and 
have reference to ſome ſpecialty : as, if the king grants to a 
town, that they ſhall have juftices, who ſhall have ſuch authority 
gol; for as any other juſtices in the county have, it will be 

for the ſpecialty, ro which the general words refer, is well 
known, 20 H. 7. 6. 5. 7. a. 
If the king incorporate a town, and grant, that it ſhall have 


| ſuch liberties as London, it will be good; for it 8 appears 
* ne London has. Fer 2 J. 20 H. 7. 6. 6.7 


(C ) How loft. | / 
(C. 1.) By Nonzgſer. | / 
Hos, they may be deſtroyed by —_ back to \ the kings (C. 1.) 
viele Franchiſes, (G. 1, &c.) hen it 
When forfeited by breach of a — TY in law annexed, vide fall be a 
Condition, (S. 1, 2. )— Franchiſes, (G. 3.) W 
ron in which the ſubject has an intereſt for common 
or the common profit, may be PE by u, as, & 
iberty of courts may be loſt * 1 


* * | | So 


LIBERTIES. 


So a liberty of a fair, or market. Manw. 8 1. 
80 a forfeiture of any franchiſe or liberty is à forfeiture 
of every other incident or ſubordinate claim by the ſame grant. 


RO Bt 
As, if a man loſe a 9 or fair, he tall loſe allo the court 


of piepowders. bid. 
But where the franchiſes in the ſame grant are ſeveral, the for- 


feiture of one does not loſe the other. Ibid. 


"4 
r 


2.) But a liberty a the ſole Ws or 1 of the owner, ſhall 


(C. 
When uot, not be loſt or forfeited by nonuſer : as, if a man can ſhew a title 
to a park, warren, Cc by grant or preſcription, he ſhall not loſe 


it 100 _ Man. 81. 
5 1 CE N. Cc E. 


3 * 
A. 


Vide cation, KEA. . ae (B. 3.)—Chaſe, (H. 3.) — 
Fine, (E. 8.)— Juſtices of Fee (B. * 100. )—Pleader ' (D. 
1, &c.) = Treſpaſs, (D.) 


. 


Slate for Uke. 
Ville Copyhold, (C. 10.) — Deviſe, (N. 7. —Elaus, (E. I, . 
— Officer, (B. 9.) Walle, (F. 2.) 
L 18 EAN C E. 
Vide Allegiance. 


LIMITATION. 


| Limitation of Attions, 


Vide Adlion upon the Caſe upon Aſunipſit, (D. — H. 6, 7.) Gan- 
25 - 1.—(4 W. 17. eee (D. 86. Fran. 


Kc.) 


Limitation of the Crown. 
Vide Parliament, (H. 18, 19.) 


Limitation of Eſtates and Uſes. 58 
10 ide Condition ( . )—Chancery, * W. 1 19, &c. thy 
| (K. Iz, &c.) ; 


+2,:d. 8 PENDENS. 


Vide Mia (H. 41, Cc.) - Cbancery, (I. 1 .—4 C. 3. * 
Maintenance, (A. 5 ) 


r 
| Vide Franchiſes, F. 26.) 


LIVERY OF. 8 EIS 1 N. 
Vide Fegſnen, (B. 1, &c.) 


LONDON. 
(4) Jt's Antiquity and. Extent. 


＋ ACITUS ford of London, quod 8 8 ſuit copia ne- 


gotiatorum, tf commeatu maxime celebre. 4 Infl. 247. 


be city of London be ing deſtroyed by the Danes As. 839, was 
reſtored and encompaſſed with walls by king Hlfred Ar. 886, 
which having been often repaired were rebuilt . 1477 from the 


Tower to Aldgate, and fo to Biſbopſgate, and ſo to Cripplegate, 


then Alderſgate, N exgate, Ludgate, and to Fleet-ditch, and ſo to the 
Thames, 643 perches, viz. above two miles i in circuit. 4; Stow. 
9. %%% 


The antient wall paſſed thro' the Tover, for which reaſon all N 


within the Tower that ſies upon the Welt part of the wall is 
within the city of J. ondon, and all upon the Eaſt oy lies i in the 
county of Middleſex. 3 Inft. 136. 


Before the time of H. 3. the city was divided into 24 wards, 


whereof Portſoken lies extra murum, Bj iſhogſgate, Cripplegate, Al. 
derſgale, and Farringdon, in part extra, in part intra murum. 
1 Stoww. 347. 


By parliament, . 17 R. 2. Farringdon extra was ſevered from £7 
\ Farringdon intra, and made a diſtin ward. 1 Stow. 347. 


By charter 1 Ed. 3. made and approved in parliament, the 
king granted to the citizens and their ſucceſſors the vill of South- 
wark cum pertinentiis, folvendo the uſual farm. 2 Stow. 3 (Vide 
Priv. Lond. 14.) 


By patent 4 Ed. 6. the king granted to them his manor and 
borough of Southwark cum pertin:nlits in com. Surry, the meſſuages - 


and lands near the borough of Southwark purchaſed by H. 8. of 


Ch. D. of Suffolk, except Southwark place and park, the priſons 


of the king's bench and marſhalſea ; ef quod inhabitantes de South- 


wark int ſub gubernatione, Qc. of the city as citizens and inhabi- : 


tants of London. 2 Stow. 4. 6. {Vide Priv. Lond. 20.) 


After that grant, by an order of the. court of mayor and. alder- 
nen, confirmed by the court of common council, the laſt day of 


July, 4 Ed. 6, Southwark was conſtituted the 26th ward, by the 

name of Bridge Ward without. 2 Stow. 6. 
By agreement with the earl of Cornwal confirmed by charter 
26 Feb. E H. 3. Queenhithe with all liberties is granted to the 
B 2 mayor, 


Sp 


1 


LONDON. 


mayor, and commonalty of Landon and their ſucceſſors, rendring 
Fol. per annum. (Vide 1 Stow. 699. Prin. Lond. g.) ; 
By charter 18th OFober 14 Car. the king grants to the mayor, 
commonalty, and citizens of Londoa, the Moorficlds outer and inner, 
and Weſt Smithfield. (Vide Priv. Lond. 27. 
(B) Extent of its JurisdiTion. 


2 PPriſoken ward (which extends from Aldgate to the bars near 
Whitechappel, and from the houſe of Lord Bourcbier near 


Biſbopſpate to that place in the Thames, to which an horſeman, 


riding into it at low water, can throw his ſpear) imports, the 


franchiſe ad portam. 1 Stow. 348. . . 
This ward was granted temp. Edgar to thirteen knights to 
hare the land, with liberty of a guild in perpetuum, and was by 
them granted to the canans of the Holy Trinity, temp. H. 1. 
A. 1115, within the walls of the city. 1 Stow. 348. | 
The prior of that houſe was from thence admitted as an alder- 
man of the city to have the government of that ward and ſoke; 
and fince the diffolution, the alderman is elected, as other 
aldermen, by the citizens. 1 S$t4ev. 349. ; | 
And therefore, the Eaſt part of the Tower, St. Katherines, 


4 be e Ea Smithfield, f Tower-hill, the Minori-s, ſtorehouſes, and St. 


St Kathe Batolph's pariſh, which he in that ward, are within the liberty 
rincs, of the city towards the Eaſt. (Vide 1 $!020. 349, Ce.) 


3 80, in ene ward, from the gate to the bars jaxia 8). 


Tower. Mary Spittle and half Houniiſelitch, in this ward, is part of the 
bill} ſuburb: and within the liberty of the city. Vide 1 Stow. 421. 

In Cripplegate ward, Foreffreet from the North of Fr. Giles's 
church through Mfoor-Lane to Poftern- Lane ud near Moorgate, 
with all houfes, gardens, and alleys to Moorfields near Finſbury 
court, the alleys and buildings about Moor-Lane, part of Grub- 
Street, Ji hitecroſi- Street to the end of Beech-Lane, Rederoſi-Street 
up to the poſts in Golden-Lane, and part of Barbican are extra 

murum. Vide 1 Stau,. 582. | Fr; 


In Aiderſgate ward, extra murum are Auderſpate· Street as far 


as Barbican and Long-Lanc, and Go/well-Street, to the bars. 
Vide i Stow. 691. . | EY 
Farringdon ward extra Newgate and Ludgate extends towards 
the Weſt to the bars in St. John Street, the bars in Holborn, and 
Temple Bar. Vide 1 Stow. 111. | 
By charter 4 Ed. 6. the mayor, commonaky, and citizens of 
London ſhalÞ have like juriſdiction, c. in Southwark, fc. as 
in Landen. (Vide 2 Stow. 4. 6. and Priv. Lond. 22.) Vide 
ante, (A.) PTE.» | 
By charter 20 September 6 Fac. the juriſdiction of the mayor, 
commonalty, and citizens of London ſhall extend through the 
8 N | 5 n of Duales Place, Great St. Bartholomew, 
and Little St. Bartholomew, Blackfryars, Whit 4, and Cold 
| Harlour. Vide Prev. Lond, 24. * e . | 


* 


LONDON. 


So, by grants from ancient kings the mayor, commonalty, 
and * 5 of Hm yo the property 15 do, ron 
hi quam aque. ide 1 Stow. 35. 3 2 
F By we 8 R. 1. and 1 John, all wears, &c. in the Thames 
and Medway ſhall be amoved. Fide- 1 Stow. 36. and Priv. 
Lond. , 6. $ | ET ; | = ES 
Aid thettupoi the mayor atid commonalty of London time 
out of mind, have had the cbnfſetvation and r of the 
Thus, and the lands thereby ovetflowed, from 5 
the county of Middleſex, to the waters of Fendall and Medway, 
atid the puniſhment of unlawful engines, c. And this confirmed 
by charter 3 Jur. Fc. i Stow. 34 4 afl. 250. 1 Sid. 148. 
[St. 14 G. 3. r. 91. and 17 G. 3. c. 18. grant powers to the 
lord mayor, c. to improve the navigation of the Thames weſt» 
ward, and to purchaſe tolls, abd to lay a toll.] | 
Vide Courts, (O. 1, &c.) Be FD 
(C) Mayor. | 
BY charters 16. Jehn and 11 H. 3. the barons of London ny 
yearly chooſe a mayor fit for the government of the city, 
as he be. preſented to us, or, if abſent, to our juſtices, and - 
ſworn to be faithful to us. Vide 1 Slee. 186, Sc. 450, fc. and 


Priv. Lond. 6, 7.) | | 
By charter 37 H. 3. to the king, or, if abſent, to the barons 


of the exchequer at Weflminfier. And by charter 26 Ed. 1, if the 


king and barons be abſent, to the governor of the Tower. Vile 
2 Stoto. 186, fc. 450, Cc. and Priv. Lond. g. 11. 
Before and fince the conqueſt, to the time of R. 1. London 
was governed by a port-reeve, and 1 R. 1. by twd bailiffs, and 
afterwards by a mayor appointed by the king, but 10 John the 
king granted quod eligant a mayor de ſeipſis annually. 2 [nfl. 253. 
Vide 2 Stow. 450. | %% 
By charter 1 Ed. 3. the mayor of Landon ſhall be named in 
erery commiſſion for gaol delivery of Newgate z| and ſhall do the 
office of eſcheator within the liberties of the city, fo as he take 
oath to exerciſe the office, and to anſwer to the king as he ought. 
Vide Priv. Lond. 12, 15. 8 | 
By charter 2 Ed. 4. the mayor, recorder, and aldermen that 
have been mayors, ſhall be conſervators of the peace within the 
city : and they or four of them, guorum the mayor to be one, ſhall 
be juſtices of oyer and terminer there. Yide Priv. Lond. 16. 
By charter 14 Car. they, or the aldermen, not mayors, ſhall 
be juſtices, and four of them, guorum the mayor, or recorder 
oa may hold a ſeſſions. (Vide Priv. Lond. 26.) Vide 
peſt, (K. 6.) - | | | 
| [The juriſdiction by 1 J. 1. c. 22. concerning leather cutters, 
13 not in the mayor perſonally, but as the head of the court of ſeſ- 
ons, Rex v. Williams, 7. 30 U 31 C. 2. 1 B. M. 385. 
The lord mayor's watermen are not, as ſuch, n en from 
being impreſſed ; but though not exempted, it would be an _ 
? | | o 


ö * 
F 


allet. bridge in 


Eos: ION DON. 
of the right, to preſs them, if they were in the act of rowing the 
lord mayor in his barge.” Cop. 512.518, +, 
) Aldermen, © 
HE aldermen of London were annually choſen, till by char- 
ter 28 Ed. 3. it was granted, that they ſhould not be re- 
moved without cauſe ; and by the „. 17 R. 2. 11. it was enated, 


vid the that they ſhould not be f choſen annually, but remain till removed 


1105. 18. for cauſe. 4 Infl. 253. 3 . 

as to their Bur the king by charter may exempt the officers of the mint, 

election.] that they ſhall not be an alderman, or other officer there, and 
then they cannot be fined for refuſal, R. 1. Sid, 288, 


cc) Becordez. 


mayor and aldermen by the mouth of the recorder, and a writ 
goes to the mayor to certify, except where the city is concerned 
in intereſt. 2 Inf. 126. ET a i 
Vide Certificate, (B. 


F) Common Council, 
A Court is held at Guildhall before the mayor, aldermen, and 


i [ide the common council, t whenever the mayor appoints. Vide 
Ar Geo. Prin. Lond. 350. | f | 


* 


| 8 be mayor and aldermen fit by themſelyes, and the others, 
Ws] who repreſent the commons of the city, by themſelves, 4 Inf, 


8 . 

The court of common council makes all bye- laws, which bind 
within the city and the liberties. It.. ; 

So they annually chooſe a committee of fix aldermen and 
twelve commoners for leaſing the lands of tlie city ; four alder- 
men and eight commoners for the management of the lands given 
by Sir Thomas Greſham ; a governor, deputy governor, and aſſiſt- 
ants for the management of the city lands at Ufer in Ireland. 
Vide Privy. Lond. 350, 36 --.- | INE 42.5 


* 


and common cryer. Vide Nia. Lond. 352. © © 
No alien ſhall be admitted to the freedom of the city, without 
their aſſent. Vide Priv, Lond. 3522. | 


G Sherifts, 


Y charter H. 1. the citizens of London ſhall hold Middleſex in 

F farm at zool. per annum, ſo as they place as ſheriff, whom 

they will, of themſelves. Vide 2 Stow. 450, fc. and iv. 
Lond. 3. 3 _ Os 5 5 3 


So they elect to the offices of common ſerjeant, town clerk, 


JF the cuſtom of Londen be denied, it ſhall be certified by the 


ric 


ral names. 2 1nft. 330. quo. au. urin: 


berties of the city. Vi 


LONDON. 


ſheriffwick of London and Middleſex, with all cuſtoms 8 
within the city and without, by 1-& and by water, paying 30 of 
fer annum at the Eafter and M:chaelmas exchequer. Vide 2 Stow. 
450, Oc. and Fris. Lond. 5, | 


* 


By charter 1, Juin, the king grants and confirms to. them tbe 


But by charter 11 H. 3. wvicecomites reſpondeant a1 ſeaccarium de 


hiis que ad diftum wii ecomitatum pertinent. 4 Infl. 2 i: -- 


> 


(31) London is a County, and a Corporation 


by Preſcription. 


8 J ONDON is a county of itſelf. 0 Inſt. 248. 


1 


80 London is a corporation by preſeription, known by ſex e- 


I 
in! 313174 


11 


| T HE chamberlain of Londen is and offioer choſen annually f. 


| Vide Priv. Lond. 302. 125 3 
And this officer is a corporation ſole by cuſtom, who may take 


orphan, or to a matter under-his care; which goes in ſucceſſion, 


and not to his executor or adminiſtrator. -R. 4 G. 65. Vide 


Guardian, (G. 1, &c.)—Biens, (C.) | 
And the ſucceſſor by cuſtom may ſue the obligation, or upon 
ſuch a recognizance direct a precept, in the nature of an elegit, 
to a ſerjeant at mace of his caurt j who ſhall thereupon do exe- 
cution according to the „,. V. 2.18. ä 
By charter of 28 Ed. 3. the ſerjeants at mace in the city may 
bear them of gold or filver, or ſilvered, with our arms, in the 


&* 


+ (By the 


livery.] 


a recognizance, obligation, Cc. for money when it belongs to an 


cite or ſuburbs in Ming and other places belonging to the li- 
e | 


Priv. Lond. 14. 4 nfl. 252. 


( Offices granted. 
(K. 1.) Office of Package. . "TON, > 


A 


- 
* 


Y charter 18 Ed. 4. confirmed by parliament 3 H. 8. the 
king granted, for a debt of 7000. remitted to the king by 
the city, to the mayor and commonalty, and their ſucceſſors, the 
offices of packing all cloaths, ſkins, and ather merchandizes within 
the liberties of the city, as well denizens as aliens, and the over- 


* 


* of opening all merchandizes cuſtomable, brought to the port 
þ | 


ſaſety by land, or water. Vide Priv. Lond. ig. 
| (K. 2.) Portage. | | 
So, by the ſame charter, Ed. 4. granted to them the carriage. 


and portage of all wools and other merchandizes carried 1 en 
| | | rom 


4 
4 
. 
[ 
1. 


LONDON. { 
from the Thames to any ſtranger s houſes, wel retro, and of other 


"4a 


merchandizes to be carried, being in any houſe for a time. Vide 
Priv. Lond. 19. e N gi 


(K. 3.) Garbting. 3 | 


So, by the ſame charter, Ed. 4. granted to them the garbling of 
gl ſpices, , and other merchandizes that ought to, be garbled, 
Vide Price. Lond. 19g. by e 


(K. 4) Gauger. 
80, by the ſame charter, and by charter zo H. 7. was 
granted to them the office of gouger within the eity; and the 
ordering and correction of the fame, with all fees, Cc. without 
account. Vide Priv. Land. 19. 


(k 5) Wine Drawer. 


80. by the charter 18 Ed. 4. the king granted to them the 


, office of wine-drawers, to provide for carrying all wines brought 


carried. Vide Priv. Lond. g. 


to the port of the city, and laid an land, or elſewhere to be 


(K. 6. Juſtices of Peace, Caraner, oc. 8 


By the fame charter, Ed. 4. granted to them, that they make 
coroner of the eity whom they pleaſe. Vide Pri. Lind. 19. | 
So, by charter 2 Ed. 4. the mayor, recorder, and aldermen 
that have been mayors, ſhal! be conſervators of the peace of 
the city, as well by land as by water. So, by charters 6 Fac. 
& 14 Cor: t. they and the aldermen who have not been wayors, 
Ge. Fide ante, (C.) Ne . 

And they or four of them (Qu. one is mayor) ſhall be juſtices 
of Oyer and Terminer within the city and liberties, to determine 
all things belonging to juſtices of peace. Yide Prie). Lond. 16. 

So, by charters 6 Fac. & 14 Car. they and thealdermen, not 
mayors, whereof. four (of whom the mayor or recorder to be 

one) may hold ſeſſions. And the ſheritis, Oc. ſhall be attendant, 
&c. Vide Friu. Land. 24. 36. | : 


K 7.) Office of the Great Beam, Weights, and Tronage. 


So, by charter 22 H. 8. the king granted the office of keeper 
of the great beam and common balance or weight within the city 
of Londen, for weighing all merchandizes of Awerdupois, and 
alſo all weights, to the mayor, commonalty, and citizens of 
London and their ſucceſſors : and they ſhall have tronage, vi. 


the weighing wax, lead, pepper, r. and like wares for ever. 
Vide Priv. Lond. 20. ; 5 | 


And 


=» © 2 


other 
a 


ling of 
rbled, 


- 
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LONDON. 


And the charters 12 Ed. 2. and 1 H. 4. to the ſame effect are 
confirmed, and they ſeem to have had it time out of mind, Sc. 

By charter of H. 3. no ſtranger ſhall buy goods till weighed 
at the king's beam, on pain of forfeiture. Vide Friv. Lond. 10. 

And therefore, a bye-law, that a foreigner who ſells goods 
pſually ſold by weight ſhall pay r 35. 4d. for every five hundred 
weight, if he does not bring them to the city-beam to be weighed, 
will be good. K. 1 Lev. 15, 1 Keb. 32. 35. 39. 

So, by charter 1 H. 4. the citizens ſhall have the office of 
gathering the tolls and cuſtoms in Cheap, B. llinſgate, and Spit h- 


feld; and tronage, wiz. the weighing of lead, wax, pepper, 


ff. and like wares within the city for ever. Vide Priv. 
nd. 15. | . 

By charter 3 Ed. 4. the king granted to the mayor, com- 
monalty, ard citizens, the trongge, weighing, meaſuring, and 
laying up of all wool, which ſhall be at Leuden- hall, and no 


* 


ether place within three miles. Vide Friu. Lond. 18. 
(K. 8.) Cuſtody of the Gates, Ec. 
So, by charter 1 H. 4. the citizens of London ſhall have the 


cuſtody of Newgate, Ludgate, and all other gates and poſlerns 
in the city. Vide Fr. v. Lond. 15. HY | 


([.) Exemptions granted. 
G. .) To be free of, Tall, Be. 
BY charter H. 1. all the men of London, and all their goods 


ſhall be free fram ſcot and lot, Danegiſt, and murder. And 
from all toll, paſſage, and leſtage, and alf other cuſtoms thro' all 


England and the ports of the fea. So, by charters 11 H. 3. 


and go H. 3. Vide 4 Inft. 252. _ | | - 
*Bur he who claims theſe privileges muſt not only be a ſree- 
man but an inhabitant of London. Vid. Bl. Term Rep. C. B. 
206 et ſeg. and 4 Term Rep. B. R 144.“ 55 | 
80, by charter H. 2. and 1 Fo/n; and alſo that they ſhall be 
ſree from bridtoll, childwite, jereſgiye, and ſcotale. ide Priv. 


Lond. 4. 


So by charter 26 Ed. 1, fram pontage, pannage, and murage 
thro' the kingdom, and all our dominions. Vide Pow. Lond. 11. 
do, by charters H. 1. H. 2. and 1 Jon, none of the citizens 
of Lindon ſhalf wage battle. 4 Int. 252. DN 


(L. 2.) Excuſed from Juries, c. 
2 | | 


do, by charter 2 Ed. 4. aldermen, while they continue ſo, 
and thoſe that have been ſo and have alſo been mayor, ſhall not 
put in affizes, juries, or attaints, recognizauces, or inqui- 
frions out of the city. Vide Priv. Lond, 16, | 
„ | | A jury 


LONDON. 


[A jury of citizens may walve their privilege, and confent 
to be ſworn on a trial at bar in Middl:/ex, Lackyer v. Eafl-India 
Company, M. 2 C. 3. 2 Will. 136.} 5 | 4 


| (L. 3.) And from Suits out of the City. | 
So, by charter 1 H. 1. the citizens of London thall not plead 


out of the walls of the city in any plea. So, by charters H. 2. 
and 5 R. 1. except pleas of foreign tenures, the king's money- 


vers, and miniſters. So, by charters 1 Jo/in and 11 H. 3. and 


1 Ed. 3. Vide Priv. Lond. 3. 4. 5. 8. 14. | 
So, by charter 1 Ed. 3. no freeman ſhall be impieaded at the 


Exchequer, or elſewhere, by bill, unleſs it concern us or our 


| heirs. Vide Priv. Lond. 14. 


(L. 4.) Excyſed from Offices. 


So, by charter 1 Ed. 3. 9. the citizens ſhall not be eompelled 
to go or ſend to war out of the city. Vide Priv. Lond. . 

Nor, by charter 2 Ed. 4. ſhall aldermen be made collectors, 
aſſeſſors, c. of tenths, fifteenths, taxes, ſubſidies, or other im- 
poſitions granted to us or our ſucce ſſors: and if elected ſhall for- 
leit nothing by refuſal, Nc. Vide Priv. Lond. 16. 


(M) The Privileges and Cuſtoms of London 
are confirmed by Parltament. 


Y the /. M. Ch. ꝙ H. z. vita: London habeat omnes libertates 
ſuas antiquas & conſuetudines ſuas 1 
By the fl. 7 R. 2. Not. Fur. nu. 37. (not printed) the eiti- 
zens of London ſhall enjoy all their liberties whatſoever, licet uf 
non fuerunt wil abufi, and notwithſtanding any ſtatute to the 
contrary. So that they may claim liberties by preſcription, 
charter, or parliament, notwithflanding any ſtatute made before 
7 R. 2. 4 Infl. 250. 253. . . 

But this is intended of franchiſes, that are by lawful title, 
and not forfeited, and franchiſes and cuſtoms ſufferable by, and 
not repugnant to law. 2 Infl. 20. | = 

And therefore, a cuſtom to, impriſon for abuſive words to a 
mayor or alderman out of court, is not good. R. Co. El. 689. 

And tho' the cuſſoms and privileges of London are confirmed 
by parliament, the king by charter may exempt a perſon from 
being an officer there: as, to the officers of! the mint, that 


none ſhall be mayor, eſcheator, ſheriff, or other officer there. 
K. 1 Sid. 288. 


But a cuſtom, that the watchmen at the cuſtom- houſe ſhall be 
exempt from the office of conſtable, is not good. 1 Sid. 272. 

The court cannot judicially take notice of a cuſtom of Low 
don, there muſt be affidavit of it. Thyer v. Eaftwick, H. 
G. 3. Argil v. Hunt. T. 5 G. 1. Driver v. Colgate, H. 12 
G.e. Hartofp v. Hoare, P. 16 G. 2. 4B. M. 2032.1] 


| LON D 0 N. 
wy (N) Cuſtoms of Lende 
105 FR | (N. 1 ) In Aﬀtions and Suns, 


* the eablaci "of Londen, an action of covenant lies, withour 75% Courts. 


plead a ſpecialty, V.de 22 Ed. 4. 2. a. and Priv. Lond. 149. 


H. 2. So debt lies in London upon a conceſſit folvere. Vide Priv. | 
1oney- Pie 146. and 1 H 7. 22. a. 

- and And lies againſt an executar upon a fiople contra. 1 E 

ny 4. 6. $, 1 at. © 

at the And alſo againſt an adminiſtrator; for he was ſuahle as executor 


Tr our before the f. 31 Ed. 3. 11. N. Cre. EI 400. © Oo. $4.3; - > 
80 debt lies againſt pledges by parol. 43. Ed. 3. 44. + 

1 Ed. 4. 6 a. | 

So, by the cuſtom of Londhn, after; a plaint entred in the 

compter, a a ſe) Jeant may ariel, without e 9 Co. 68. Co. 


pe lled Cur. 190. 

After a debt Jevied N the ſher' ff in his court, theoſheriff 
Qors, may direct the ſerjeant ore lenus to ſummon or attach the de- 
r im- fendant without warrant, and upon nichil returned to arreſt, 
1 for- ad Labendum corpus at the next court. 


So, by cuſtom, debt lies by an obligor who pays the whole 


debt againſt the other obligor for his Opin: Vide Friv. | 


don Lond. 148. and Mp. 136. 
So, for lands in Londen, an action lies i in | London, and not 
elſewhere. 4 Inft. 247. | 

And it cannot be removed by tolt, or pone. 2 Is. 324 

But upon a foreign woucher by the fe. Gb. 12. 84 thall * 
a ſummons ad euarrantizandum. 2 Infl. 324. Vide Courts, 

O. 2.) | 
5 So, upon a pla int againſt A. in the ſheriff's or mayor's court, 
upon a ſuggeſtion, that B. is indebted to A. and proceſs againſt | 
N; if he does not deny the debt, it ſhall be attached in his 
hands for ſatisfaction of the debt by A. 22 Ed. 4. 30. Pide 
Attachment, (A. ) 

And this recovery, by foreign attachment may be pleaded by 
B. in an action agiinſt him for the debt, or given in evidence 
upon non afſumpſit, t, Vide Attachment, (H. I.) 

So, if a judgment be againſt A. in the ſheriff's court upon 
which 4. was in execution, and afterwards A. is removed by 
habeas corpus, upon which this judgment is returned, and he is 
committed to the marſhal of B. K. charged with a judgment 
there and in London ; A. pays the judgment in B. R. and the 
judgment in London is reverſed in the /uflings ; A. ſhall be re- 
mitted to London to be diſcharged there, for B. R. has no know- 
ledge of the judgment in London, except by the return upon 
the habeas corpus, and cannot remove the record from London by 
certiorari. R. Cro. Car. 128. 

An action againſt a feme covert as ſole trader cannot be re- 
moyed by habeas corpus from the cy courts, 2 BI. Rep. 1060.* 
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By the cuſtom of Landon, every one above 14, and under 
21, may bind himſelf apprentice to a freeman of London, | 
indenture for ſeven years, and ſhall be compelled to ferye, 
Pal. 361. 2 Rol. 305. 1 88. 


JJV 


So the widow of a freeman may take ſor her apprentice any 
woman for feven years, Fide N U. Land 3ũ. 
So, a ſempſtreſs, or other; the wife of a freeman; but ſhe 
Mall be bommd by indenture to the haſhand. Bk. 
Sy the apprentice may be daund for eight, nine or ten years. IG 
If the apprentice departs ſrom his fervice, or breaks the com- 

mom covenants in the indenture, an action hes againſt him, 
tha! he be an infant, by the ce tom of Landon, Pile Bid. 
Lnd. 108, 109. and Pal. 361. 2 Rol. 365. 

So, by the cuſtom of Landon, every indenture of apprentice- 
ſhip onght to be inrolled within a year before the chamberkin. 
_ Vide Privy. Lond. 107. 303. Ful. 361. 2 Nol. 30. 

And the apprentice oughr to be prefent at the time of inrol- 

ment. Pal. 361. 2 Rl. 305. 18 „ 

If the apprentice refuſe ta appear to be inrolled,. the maſter 
may record the indenture, which will be fantumunt. Vide Priv. 
Lond. 305. | | „* 

If the maſter neglect the inroſment within the year, the ap- 
prentice may he diſcharged from his fervice. Vide Priv. Lond. 
107. 303. Pal. you 2 Nol. 305. * 

So by the cuftom of London an apprentice may be aſſigned 
to another maſter of the ' fame trade before his company, and 


afterwards before the chamberlain, and ſhall be bound to ferre 


the fecond maſter for the whole reſidue of his term, and the 
firſt maſter ſhall be diſcharged. Vide Priv. Land. 108. 304. 
Bur if the apprentice be aſſigned before the company, and not 
before the chamberſain, the ſecond maffer is not bound to main- 
tain, nor the apprentice to ferve him. Vide Bi. Lond. zog. 
If there be a difference between a maſter aud his apprentice, it 
may be determined dy the chamberlain. Vide Priu. Lond. 303, zog. 

Or an action lies, by the one or the other in the mayor's court, 
for breach of the indenture of apprenticeſhip. Vide Priv. 
Lond. 304. | | | 

If the maſter miſuſe the apprentice, or | 
or to find him receffaries, the chamber] 
mons to the maſte to appear before him, 
apprentice, or ſenc! him to his remedy ip th 

If the waiter does not appear upon fümmons, the mayor or 
recorder ſſiull ſend his warrant for him. Ibid, 

So, if the apprentice be diforderly, Ec. the chamberlain ſhall 
ſend the beadle for him, and afterwards ſhall ſend him to 
Eridi el, or otherwiſe puniſh him according to the nature of 
the oflence. Jiat Friv. Lona. 303. e Wc | 

. 85 


gle& to inſtruct him, 
ſhall ſend a ſum- 


| LONDON”, . 1 


Lo, wa 2 — he n A | 

- ſrom bis apprenticeſiyp, Pide Friv. land. 306. | 1 
under And for that intent, the apprentice brings his indenture, or a4 9 
7, by cov, to an attorney m the mayor's court, who gives a note or 
ferve. ¶ Larrant to the maſter, 10 infarm him ef the intent, and for 
[What cauſe; and aſter ſuur courts ſhall make a ſummons to the 
136. ¶ maſter to appear and ſhew eauſe to the contrary. Bil. 
J F the maſter appears by attorney and traverſes the cauſe, f 
any Wall be tried, and according to the verdict the apprentice 

* hey be 2 5 or not. yu 1 caſts. - Pide Arie. 


(N. 3 As "” Didi of their Lands Te. 


By ibs cuſtom. of Londhn a citizen may make a bargain and (N. 3.) 

{ale 0 fare! of his houſes and lands in London, notwithſtand- By bargain | 
ing the f. 27 H. 8. 16. For cities, &c. are there ercepted. d ſale. 
tice (2 lift. 67 5. - Vide Bargain and Sale, (B. 4.) 
Kin. 80 a bargain and ſafe by  buſhand * wife, af the wile's 
und- within London, binds the wiſe, being examined before the 
rot. Nnayor. Vid Priw. Lond. ig. 148. Heb. =; — Hl. 
| 869.) Vide Baren and fene, (G. 4) FR 


the cuſtom of London, 2 free deviſe his lads, 2 4.) 
4255 c. in . Vide Priv, Lond. from ay 4 
By charter 1 Ed. 3. the king granted to the city of 3 | 
iberty to deviſe lands in mortmain, as was uſed in time paſt; _ 
nd therefore, they may deviſe in mprtmain, without licenſe. 
In}, 21. Gro. Car. 248. 455. 517. 576. 


3 bo, by cuſtom, a joint-tenant may deviſe his purparty, and- EE: | : 
ferre will be a ſeverance. Vide Priv. Lond. 1 56, ES: | 
FAS | But a will of lands in London ought to as proved i in the WA. 


ngs, and there inrolled. Hill. 
1 So it aught to be proved before the ordinary, and afterwards 
8 n the huſtings. Cro. Car. 396, 7. Vid Devife, (A. 


3 As to the cuſtom of London in reſpect to orphans, and to ihe 
2 3 lſtributian of a freeman's perſonal eſtate. Jide Guardian, (G. 
Z 2, &c. ) ge 5 


Priv. N. 5) Erection of Edifices | 


him, y the cuftom of Landon a man may rebuild his lonks or other 
ſum- see upon the antient foundation to what height be pleaſes, tho 
the ereby the antient windows or lights of an adjoining houſe are 
id opt, if there be no agreement in writing to the contrary. (Vide 
r or v. Lond. 54.) Vide Acdion upon the Caſe for a Nuiſance. (C.) 
{But if no other erection or building ſo as to ſtop his neighbour's 
phts, Plumber v. Bentham, M. 30 C. 2. r B. M. 248.) 
But he cannot ſtop antient lights by an erection *** a new 
il, or beyond the ancient foundation. (Vide Priv., Lond. 56.) 


rn (A.) 5 


(N 6.) 
A. citizen 
may trade 
where he 
pleaſes, 

Fide Trade. 


LONDON. 


So, for the repair of his houſe, a man by cuſtom in Londa 
may ſet his poles and ladders upon the ſoil, or houſe, of another 
adjoining. Vide Friv. Lond. 99. . 

But he cannot break the ſoil, or houſe. Ibid, 


f * 


be e ee ev x,y; 


foundation, intitled to erect half of his flank or fide wall om his 

neighbour's vacant ground. 2 Bl. Rep. 99. 
[The fat. 11 G. 1. c. 28. is confined to party-walls between 

houſes, and doth not extend to party- walls between ſtables. Rex 

« Nut, P.g9 G. 3. 4. 2298. 

Stat. 14 G. 3. c. 78. directs the thicknefs of party-wallz, 


prohibits bow-wipdows, except for ſhops on the ground-ſtory, 


to project only five inches, and the coping 13 inches, in ſtreets 
zo feet wide; and only 10 inches, and the coping 18 inches, in 
wider ſtreets: and contains many other regulations for buildings 
in the bills of mortality; and in Marybone, Paddington, Pancras 
and Chelſea.) | . 


(N. 6.) In Regard to Trade. | 
By charter H. 3. the king granted, that the citizens of Londen 


may traffick with their merchandize where they - pleaſe, as weil 


by ſea as land. Vide Priv. Lond. g. — 
By the cuſtom of London, a freeman having ſerved in London, 


apprentice to a trade for ſeven vears, that uſes buying and ſelling, 
may lea e that and uſe another trade of buying and ſelligg. Cro. 


Car. 361. 517. | . 

And fuch cuſtom ſha!] be good, notwithſtanding the ff. 5 II 4; 
R. Cro. Car. 347. 516. Vide Preſcription, (F.3.) - . 

But a freeman of London cannot uſe a trade contrary to the 


ft. 5 EI 4. when he never ſer ed as an apprentice for ſeven 


years. NR. 1 Sjd. 427. Eh | 
lt is a good cuſtom to the porterage of corn, roots, Cc. 


* belongs to the city from Staines Bridge to Tendul in Kent, and 


IN. 5.) 
A wife ma 
be a ſole- 
werchant. 


— 


the bye-law ts good, that none bur the company of free porters 
ſhall carry it, on penalty of 20s. Fazakerley v. Wiltftare, J. 
7 G. Lualam v. Bradl:y, P. 13 G. in C. B. Robinſon v. W.bb, 
T. 2 G. 3. B. R. Str. 462.) $i | 

[it is a good cuſtom, that perſons to be admitted to, freedom 
be obliged ro ſwear on the, Nexw Tefament. Rex v. Boſeuyth, 
T. iz C. 2. Str. 1116. %% ns 

[By Aut. 14 C. 3. c. $7. driver of cattle in the bills of morta- 
ty miſbehaving, convicted before one juſtice, forfeits from 205. 


to 5s. to proſecutor, or commitment to hard labour for a month, 


and Whipping.! | 
So, by the cuſlom of London, a Hop covert may. be a mer- 


y chanr, and trade in a different trade from her huſband, and 
buy and ſell by herſelf; in which caſe, if the wife be ſued, the 
butband ſh:1!-be joined only for conformity, and the wife alone 
ſhall be in execution. Cre. Car. 68, 69. Vide Baron and Feme, 


(A. 2.) _ 


9) me, 2 mw BD 3 wW EH © 
2 =” 20 = 2. — 
B 13 S. „ 


Vid: 


*» © Q &@ 


Vide | Dignity. 1 Ecilefiaflical Per/ons, (C. I, 2.) — Parlianee, | 


LONDON. 


On this cuſtom the feme ſole merchant can bring an aQion *. 
only in the city counts ; but if the and her huſband be ſued .in 
2 ſuperior court, the huſband may plead. the cuſtom in bar. 
; Bur. „, : ' | N 

On this cuſtom alſo a feme ſole merchant is liable to a com- 
miſſion of bankrupt, and her aſſignees are intitled to her effect: 
and debts due to her in the courſe of her trade. Id. ibid. 
i BN. Rep. 5 ö Ss; | 


By the cuſtom of London, no ſtranger to the liberty as che N. 2.) 
city may buy or ſell to any ſtranger to the liberties thereof, (ſave 4 foreigner 
for the uſe of him and his family, and pot to. ſell again,) any 2 
merchandize or wares within the liberties of the city; and if within the 
they do, the goods ſhall be forfeited to the mayor and con- city to a 
monalty. Fide Priv. Lond. 164. Cre. El. 352. 2 | foreigner. 

And this cuſtom is explained and a care by charter, 20 
Hl. 7. and it is recited there, that it was confirmed by parlia- 
ment. Vide Piiv. Lond. 19g. 5 5 | 

Right Patent in London. 
Vide Droit, (D.) 
. Tithes in London. 
Vide Diſmes, (M. 6, 7.) 


LOR D. : 
Lozd of a Leet. 
| Vide Leet. =, 
Lord of a Mano; 
| Vide Copyhold. —Diſmes, (C. 4.) 
Lords Spiritual and Tempozal. 


4 


Scotland, (D. 4.) — Serement, (C.) 
Loꝛd's Day. 
Vide Temps, (B. 3.) 
LUNATICK. 
Vide Chancery, (3 Q) — 1devt. 
MAINPRI2Z E. 
Vide Bail, (B9 


\ 


MAINTENANCE. 


(A) Maintenance ; ; What all be. 
(A. 1.) By the Common Law. 


Aintenance is when a man maintains a ſuit or quarrel to 
the diſturbance or hindrance of right. CG. I. 368. , 
2 Inſt. 208. 212. 

"And it is general, or ſpecial. G. L. 369. 9. 

Ard therefore, it will be maintenance in any one, who un- 
lawfully ſuſtains or ſupports a plaintiff or demandant, tenant or 
defendant, in a cauſe pending in ſuit, by word, writing, coun- 
renarce or deed. , 2 In. 208, 

As, if a mafter fee counſel out of his own money, or[p21 
at the bar for his fervant. K. Me. 6. 

Sc, if a ſervant retain an attorney to proſecute a ſuit for his 
maſter, without the conſent of the maſter. D. 2 Rol. 77. 


KA. 5 If he who maintains another is to have by agreement part 
Champerty of the lard, or debt, &c. in ſuit, it is called Champerty- Co. 
W hat ſhall J. 368. . 2 Inf. 208. 563. 
he. 
Vide pot. Or, if he agrees to have a rent or other profit out of the 
(A. g. -c. land. Co. L. 368. 3. 2 Inft. 209. 563. 
„ 2) Tho? the agreement be by parol, or by deed. 2 Inft 209. 
Tho! the agreement be with a Aer, tho” he has no 8 
„ in the land. 2 Jnfl. 563. 
Champerty is the moſt odious ſpecies of maintenance. 2 If. 
208. 
And was an eee by the common law. nid 
And row by the ff. W. I. 25. nul mini ſter le roy naintaine per 
luy, ne per auter, les plees en la court le roy, des terres, tenements, 
ou des auters clafes, pur aver part de ceo, ou auter [rofit per cove- 
nant fait. Ii que le fera, ſoit punie a le wolum le roy. 
Nor, by the /. W. 1. 28. Clerke de juſtice, ne de vicont, ne 
mainteine parties quarels en la court le roy. 
Nor by the ft. Art. ſuper Chart. 28 Ed. 1. 11. A miniſter of 
the king, nor any other, &c 
And . thereſore, a miniſter of the king or any other, who 
maintains a plea, pending in the king's court upon an agree- 
ment to have part of the thing in ſuit, will be a champerter. 
2 Inſt. 563. 
So, by the f. de Defin. Cinſp. 33 Ed. 1. ft. 2. ehamperter 
be they, who move pleas or 4 uits, or cauſe them to be moved 
by their own procurement, br by others, and ſue at their pro- 
per coſts to have . of the land in variance, or part * the 


gains, 
Cha mperty 


maine 


the d 
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Champerty fall be puniſhed in all actions perſonal, real, or 
mixt. 2 Inſt. 863. f e N 


But it will pot be champerty, if A. contraèts with B. for a (A. 3.) 
manor, for which B. is afterwards impleaded, and perdente lite, ou ſhall 


B. conveys it to A. 2 Infl. 484. 563. 
(A. 4.) What ſhall be Maintenance by Statute. | 


By the f. . 1. 28. clerke de juſtice, ne de vicvnt, ne mainteine 
parties en quarels en la cour le roy, Ofc, | » 


champerty. 
Vide peſt, 


(A. S.) 


S0, by the ft. Defin. Cunſp. 33 Ed. 1. ft. 2. who bind them- 


ſelves by oarh, covenant, c. falſely to move, or maintain pleas. 
By the ff. 1 Ed. 3. ft. 2. 14. none of the king's councl], 


houſe, or other great or ſmall, by himſelf or other, by letter 


or otherwiſe, ſhall maintain quarrels in the country to the lett of 
the common law. | _ ” 

So, by the A. 20 Ed. 3. 4. none about the king, mn, or 
prince, or other great or ſmall, ſhall maintain quarrels, &c. _ 


Nor, by the ff. 1 R. 2. 4. any of the king's counſellors, officers, * 


or ſervants, or other perſon within the realm. 5 
So, by the . 32 H. 8. 9. all former ſtatutes againſt maln- 
tenance, champerty, Ec. are confirmed. . | 
And by the ſame ſtatute, no perſon ſhall unlawfully maintain 
br procure maintenance in any of the king's courts, &fc. in any of 
his dominions, which have authority to hold plea of land, &c. 
hor retain for maintenance of any ſuit, Ec. on pain of 100. 


So, by ff. 32 H. 8.9 vo perſon thall buy or ſell, or by an 
means obtain any pretenſed rights or titles, fc. to any Wee 
lande, Oc. unleſs he who ſells, Ec. his anceſtor, or they by whom 
he claims, have been in poſſeſſion thereof, or of the reverſion or 


(4.5) 
Buying a 


title, W's. 


remainder, or taken the rents or profits, by the ſpace of a year 


before the bargain, on pain to forfeit the value of the lands, Wc. 
ſo bought or ſold. 5 


And therefore, if any one, who has a naked right to lands 


ſells them, it will be within the ſtatute : as, if a diſſerſee before 
entry ſet] his land, tho' he has a real right to it. Co. L. 369. a. 
So, if a diſſeiſor grint an eſtate to 4 for life or years, re- 


wainder to B. for life, in tail, or in fee, B. cannot contract with 
the diſſeiſee, that he ſhall enter, or recover, and then convey to 


him. O. Z. 369. 3. 5 < 

So, if à feoffment be by an huſband to the uſe of himſelf for 
life, and afterwards to his wife for life, and afterwards to his 
heirs, and' then the huſhand enfeoffs a ſtranger, and dies, and the 
wife before envry ſells to B. tho her entry was congeable., R. 1. 
L 166. 1 Ahd. 201. Mo. 266. Gu. 1 | 

So, if a man, who has no colour of right of tirle, ſells it to 
another, it wilt be within che ſtatute, tho* the conveyance by 
bim be void, Co. L. 369. 4. | - * gh a 
Vor. V. 3 As, 
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MAINTENANCE 1 


As, if A. has the . and B. ſells, as land which deſcended 
to him from D. his father. R. 2 Mad. 67. 

So, if a man who has a right, obtains poſſeſſion wrongfully, 
he cannot ſell within a year without danger: as, if a difleiſce 


diſſeiſe the heir of the diſſeiſor. Co. L. 369. 4 


But if a man recover in ejectment, and has an habere facias 


: © poſſe Nonem, but ſells immediately, before he be poſſeſſed for 1 


year, it will not be maintenance, R. G:db. 450, 

So he, who purchaſes a pretenſed right to a term for year, 

will be within the ſtatute, which lays, any un right. 
Co. L. 369. 4. 2 And. 57. 

Or a pretenſed right to a capyhold. - Co. L. 369. b. 4 U. 26 

So, if a leaſe for years be accepted from A. having a right, 
and not in poſſeſſion, tho' the leaſe be. void. N. 1 Lo. 166. 

So the grantee, as well as the grantor of a .pretenſed right, 
Oc. if he knew it, will be within the 4 3 2 H. 8. and ſhall loſe 
the value of the land. Co. L. 369. a. Vide the words of ile 
ſlatute. 

But the jury muſt find, that the grantee of a pretenſed tile 
knew of it. R. 1 Leo. 166, 7. 

$», by M. 2. 13 Ed. 1. 49. 1 indo juſtices, ne nul 
de councel le roy, ne clerke de la chancery, ne del eſchequer, c. ne 
puis reſceiver eſgliſe, advoro/on, terre, c. fer done, ne per acllule, 
ne afermer, Sc. tanque come le choſe elt en plee de ant nous, c. 
Et gui encounter ceſt choſe face, ſo't punie 4 la wolunt le ray, auxibien 
celity gui le purchaſera, come celuy gui le fra. 

And therefore, juſtices, king's counſel, or the clerk of 2 
court cannot purchaſe, or take by giſt, land, Ec. in a fui 
pendente lite. tho the purchaſer be bond fide, and not by champerty. 

2 Ini. 484. 
So, if a ſerjeant, counſel, or attorney take a feoffment of pan 
of the land pendente lite, in lieu of their fees, it will he champerty. 

2 Infl. 564. | 
Bur a purchaſer bond fide by a ſtranger pendente lite, is no main- 
tenance. 2 Infl. 484. 564. 

Or, if a father enfeoff his ſon of the land pendent lite, for his 
aſſiſtance. 2 Inſt 564. 

So a purchaſe by a counſel after a recovery, or a gift for his 
fees, is not maintenance, if it was not upon an agreement fendente 
r 

So a ſurrender, or conveyance fendente lite, by a tenant for life, 
or in tail, to him j in reverſion or remainder, is not mainteyance: 
for he is the next in eſtate. 1bid. 


Vide hoſt, (3) 


(2) What ſhall not be  Paintenance. 


BY the /. art. ſuper chart. 11, neſt mye a entender, gue home u 
port aver counſaile des countoure, et des ſages "= gur 25 donantt 
ne Fo e ſes procheine amies. 


And 


ankle 


n 
\ 


} 
? 


MAINTENANCE. 


And therefore, it is no maintenance, if a cit] rakes fees for 
his advice, and aſſiſtance. 2 Inſt. 564. 

So, if an attorney expends his own money for his client. to de 
— Ibid. 

So, if. the father pays fees for his ſon, or vice virſe, without 
expeRtation of repayment. id. 5 

So, if a maſter pays fees to counſel for bis ſervant out of wages 
due to the ſervant. I. 6. . 

80, if a leſſor pays fees, or maintains the fair for his leſſee i in 
ejement, 2 Rol. 181. | 

Alf a mortgagee not a party in a folk . money to 5 ; 
port the title, it is not maintenance. . v. e F. 1735. 
3P.W. 375] | 

So, if a man who has a lawful poſſeſſion obtains a conveyance, | 
releaſe, Cc. from him, who has che right, he will not be within 
the f. 32 H. 8. 9. whereby i it is provided, that it ſhall be lawful 
for any, in lawful poſſeſſion, to get by-ary means the pretended 
right or -_ which any perſon hath to the ſame lands, 2 Co. 
L. 369. 

If he be poſſeſſed in preſenti, or of a 2 "Fl or remainder | 
upon the eſtate of A. who has the lawful poſſeſſion, tho he never 
received the rents. Co. L. 369. 6. . 

So, if a man has a tortious poſſeſſion, and takes a releaſe or con- 
reyance from him, who has the right, it is not within the ſtature, 
for it does not prejudice oa; one ; as, if a diſſetſor takes a releaſe, 
Cc. from the diſſeiſee. Co. I. 369. a. | 
, So, if a mortgagor redeems a mortgage, and takes a re-aſſ 
ment from the mortgagee, he may ſell tho he had not poſſeſſion 
for a year. Ibid. 

So, if a man who has the right re recovers the aan, he wy pre- 
ſently ſell it, Bid. 

Or, if a man be remitted to his ancient right. IId. 

$6, if tenant ſor life, or in tail, die without iſſue, and he i in the 
remainder before entry leaſes to another. N. 2 Leo. 48. 

So a leaſe for years, to the intent to maintain an 8 is 
not within the ſtatute; unleſs it be to a great man for countenance 
to the ſuit. Co. L. 369. R. Sav. 95. 

Tho' the leaſe for years be not to his heir, who may maintain, 


but to a 8 R. cont. Sal. 96. R 


(C) Remedy for Maintenante. 
(C. 1.) By the Common Law. 


Y the common law, champerty and maintenance were inquir- 
able before the juſtices in cyre. 2 Inf. 208. 
do, by the common law, an action lay for champerty or main- 
tenance, Ibid. 
C2 And 


= MAINTENANCE 
Amt! thit in the-courts of ancient ueme/ue, and dthet Inferior 
courts, as well as in the ſuperior. Yhid. e 8 
5 (C 2.) By Statute. 


By the ft. V. 1. 25. champerty ſhall be pi. a Ii vom 
* voy, wvis. at the ſuit of the king before his juaſtices. 2 Ju. 
208, 209. 5 . 
By the ff. art ſuper chartns, 28 £4. 1. 1. a peffon attainted of 
champerty, ſoit forfai! en encerr” dea ers le roy Hes bens, at de 
terves le b, , da wilue de t1nt c:me ſu part de fon pure c 
pertiel empriſe amovrite”. Vitte 2 Inft. $08 _ OE 
By the fl. of Champerty 33 Fd. . fl. 3. he ſhall be impriſoned 
for three years, ant make he at the leing's pleaſure. 
By the F. 1 N 2. 4. the king's counlellers and great vfficer 
ſliall ſuffer the pin ordained by the king hmſfelf witly advice of 
* hi. lords ; the geiler ofhecrs or ſervants of the king, in the Exche- 
ner or other courts, Ic. tha)l loſe their fices, be iumriſopeti and 
ranſomed at the king's will; and all others of the realm hall 
Aiffcr ĩimpriſumnort and ranſom. n 
And therefore the party may have an action founded upon am 
of theſe ſtatutes. 2 Infl. 208. 212. 563. . ; 
- And by the ff. Arr. ſuper Chart, 11. may have a writ di- 
reFted to the juſtices, before whom the plea is depending. 2 Inf 


3. „ 
So an action lies by gui tem, £c upon the F. 32 H. 8. g. for 
the penalty of ol. aga int him h maintains a ſuit. 
bn, by the f. 4 Id. 3 11. the juſtices of one beneh or the 
„other, or of afliſe, ſhall. hear and determine, at the ſuit of tie 
king or the party, of matrcathors, chatuperters, Fc. ins wel 
1 juſtices in eyre ; and if ſtraitned in time may adjourn vt into 
So an information lies upon the ,. ge H. 8. g. ſor, purchaſing 
à pretenſed title. 1 Leo. 166. 2 . 
But the in ſormation muſt ſay, that the ſale was of preienſed 
title. S$emb, Cro. Car. 233. 5 


Maintenance of Jnfants. 
V.de Chancery, (3 R. 6.) 
MALICE ” 
Vide Afion upon the Guſe for 4 Canſpiracy, (C. 3 )—Adion upon tht 
- Caſe for Defamation, (G. 5.)—A@ion upon ihe Caſe fe or Misfea- 
| fance, (A. 6.)—Fuflices, (M. 5,.&c.)—(8.6,) 1 
| M AN. (Ille of.) | 
Vide Navigation, (F. 2.) 


s 


on the 
isfea- 


* 


MAN DAMN US. 
(4) When it lies. 


[ M ANJamus is a prerogative writ, introduced to prevent Ar. 


arder from. a failure of juſtice, and defect of police; 
od therefore ought to be uſed on all occaſions where the law has 
ftibliſhed no ſpecific remedy, and where in juſtice and good go- 


ernment there ought to be one. Rex v. Barker, H. 2 G. 3. 


b. M 1265] Vid. 1 Bl. Rep. 35%. 85 2, Coup. 378*. 
( Mandumms is granted to prevent failure of juſtice, and for the 
harter, but not as a private remedy to the party, except on the 
atute of queen Anne. Per Hardwicke C. J. Rex v. Wheeler, 
8G 2. B R V, g.] k | | 


The court of B. R has power to-amend all extrajudicial errors, 
xr other ws. ee R. 11 Co. 98. a. | | a 

And therefore, by writ of mandamus, may command right to 
de dane: as, if an officer elected in a city, borough, or corppra- 


jon be amoyed without cauſe, he may be reſtored by mandamus : 


„ a wayor, Ray. 431. | 
An alderman. 2 B.. 122. 1 Vent. 19. 
A jurat of a corporation. N. 1 Lev: 148. | 
A common council-man. R. 2 Rol. 456. 4 Sti. 8 | 
A recorder.. R. 2 Rol. 456. J. 30. R. v. Wells, H. 7 G. 3. 4 B. 
1 . . 
A town clerk. Poph. 176. My 78. 1 Vent. 77. 82. 1 Sid. 14. 
1. 457. Vide pet, (B) * | 
A When yen Ray. 446. 2 = 
A burgeſs. 2 Co. 506. 1 Sid. 14. 5 Mod. 257. 
A bailiff, ſerjeant, N R. 3 Kal. 4 6.7 20. Ag | 
$» it lies for admitting him, who has right, tho' he never had 
jollellivn of the office; as, to admit a mayor, alderman, He. 
Md. 368. Sti. 299. 185 


To admit a town clerk, elected in reverſion after the death of 


. when B. dies. R. Pop/h. 176. Ney 78. 
An xs ag ee recorder, c. Sti. 355.- 


To adwit-him to a freedom, who has a right by ſervice, birth, 


c. R. 1 Sid. 107. 1 Lev. 91. Ray. 69. 
[ho' he broke his covenant in the indenture of apprenticeſhip, 
Y marriage, Qc. R. 1. Lev. 96, Fey of (D. 4) - 5 
do a mandamus lies for any public officer, who has no ether re- 


tdy to be reſtored: as for a ſteward of a court leet. Alm. 1 


id. 40. 169. Ray. 12. Og . 
Or, of à court baron, if he has a patent for life. Per Hale, 
Liv. 18, Vide JA (B. = 3 


„ 2 oy 


execution of the common law, or ef a ſtatyte, or of the king's | 


hich tend to the breach of the peace, oppreſſion of rhe ſubject, 


22 


94. 152. Ray. 56. 4. 1 Lev. 55. 
94.152. Kay. 56. 9 7 Senb. 1 Sid, 16g. 


FE chancelhy of Cambridge, P.5 G. 3. 3 B. M. 1647.0 


MANDAMUS. 
For an attorney of the marſhal's court, or other court. R. 1 Sid 


Treaſurer of the new river water. 
1 Lev. 123. 

Scavenger. 1. Vent. 143. Sti. 346. 

Clerk of the peace. S/o. 282. a 

So, for a maſter of a college. Ray. 101. Ga 

Or a fellow of a college, where no viſitor is appointed. Dub. 
1 Mod, 82. Ray. 31. Adm. Ruy. 111. Cont. 3 Mod. 265. 
1 Lev. 23. Adu. 5 Mod. 404. R. cont. Carth. 92. Vide poft, (B.) 

[To the chancellor, Ec. of an univerſity, to reſtore a perſon to 
degrees. Dr. Bentley's caſe. 10 G. Fort. 202. Str. 557. 214 
Raym. 1334 

(NF. B. They did not fer out that they had a viſor, or it 
would have put an end to the diſpute in B. R.] 

[To the keepers of the common ſeal of the univerſity of C. 

brig ge, to put it to the appointment of high-ſteward. Rex v. Vice: 


[To admit a chaplain when there is no viſitor, or when the viſi- 
tor is the ſame perſon who ought to admit. Rex v.  Bifhop of Cheſ- 


ter, P. 1 G. 2. Str. 997. 
A fellow of the college of phyſicians. R. 1 Sid. 29. Cort. Carth. 


92. Vide paſt, (B.) f 
An uſher, or maſter of a grammar ſchool. Ray. 12. Cn. . 
Sid. 40. Dub. Sti. 457. 
[To reſtore an under-ſchoolmaſter of a ſchool founded by the ; 
crown. Rex v. Balliw. de Morpeth, T. 3 G., Str. 58.) 8 
A regiſter in the eccleſiaſtical court. D. Md. "Ci 18. | 
Or a deputy regiſter, R. F.g. 194. A 
[lt lies for a regiſter of a bithop's court to have his deputy 6 6 
mined, tho” not for the deputy himſelf. Rex v. Ward, H. 4 G. 2. th 
Ser. 893. | 
To chufch- warns, to reſtore a ſexton or + R. Ray. an 
211. 1 Vent. 143. 153. K. 2 Lev. 18. | 2 ( 
Or, to ſwear him. R. Mar. 101. 
So, if an office be granted to 4, eercend >a * vel. deputat' ; FED 
if the deputy be refuſed, a mandamus by A. lies to reſtore his 97 
deputy. R. 1 Lew. 306, 7. 
So a mandamus lies to an inferior juriſdiction, or officer, to re- at 
quire that which by the duty of his office he ought to do: a8 to 941 
the mayor, Ec. of a corporation to admit him, who has a rigl 1 
to a freedo:n, or office. Vide ſupra— POO 
*To compel the warden of a college to affx the common ſeal 1H 
of the college to an anſwer of the fellows, Se. in 53 con- 1 
trary to bis own ſeparate anſwer | put in. Cowp. 3 of a 
To the commillioners of the land tax in A. to 42 them to Fl 
elect a clerk to them in the department for the rates and duties on eour 
windows, houſes and lights. 1 Term. Rep. 146 that 


[To compel a meeting of mayor, aldermen, Ec. requiſite wy 
prove a candidate for a franchiſe. Green v. Mayor of Durham, H 
5 C. 2. 1 B. M. 127. 

| * | [To 


MANDAMUS 


[Toa e E difapproving, withoar mY 2 rere who 
has a right to be approved and admitted. Ibid ] 

[Toa mayor, to proceed to election, where there 8 a clauſe to 
hold over. Rex v. Mayor of Helſton. 7. 9G. Str. 555.] | 

[To elect a mayor after à colourable election of one. K. v. 
Mayer of Cambridge, H. 7 G. 3 4 B. M. 2008.] | 

[lt may be granted to go on to election of a mayor, tho i is 


one de fads, Caſe of Baſfiney, H. 8 G. 2. Str. 1003. Caſe of 


Aberyſwwith, T. 14 G. 2. Str. 1157.] 
But the ſubſiſting mayor de fa muſt always be made a party. 


1 Bl. Rep. 445.* 
[And not for a mayor only, but for other officers neceſſary 


eonſtituent parts of the corporation, as bailiffs, coroners, chamber - | 


lains, &c. Caſe of ' Scarborough, H. 16 C. 2 Str. 1180.]- 

[By a liberal conſtruction of fat. 11 G. c. 4. a manda- 
mus may be granted to elect a mayor, though there has been 
no legal mayor for ſome years. Rex v. Oxford, M. g 6. 2, 
B. R. H. 178.] | 

Two mandamus's may be granted on the application 


of different parties, for the ſame election. 16:4. _ v. | 


Eve/ham.] 

Ou judgment of oufler againſt a mayor, mandamus, cannot be 
granted till the judgment is actually ſigned, and then the proſe- 
cutor has a right of priority of motion for it. Rex v. Wet Lee, P. 
3G. 3. E B. M. 1386.] 

[To ſwear in an 49 Ravenhill's caſe, M. 1 1 6. 
Str. 608. ] 

[To ſwear in director of a chartered company, as the Amicable 
Aſſurance. Anon. P. 12 C. Str. 696.] 

To an old officer, to deliver records, which concern Juſtice to 
the new one. R. 1 Sid. 31. 

[To reſtore to the office of yeoman of the wood-wharf, being 
an ancient office, and a freehold. Schriven and Turner's caſe, Þ : 
2 C. 2. Str. 852.] a 


[To the elerk of a company, to e up books, Oc, to the 


tompany, he being removed. Rex v. Wildman, M. 4 G. 2. Ser. 
879.] *Vide 1 Bl. Rep. 50.“ 

For the ſteward of a borough to 8 with the books 
1 ou corporate aſſembly. Calne's caſe, P. 6 G. 2. Str. 
94 
Io the old overſeer of the poor, to deliver the books of the 
poor's rates to the nexv overſeer. Rex v. Clapham, T. — 25 C. 2. 
1 Wilſ. 305. 


To the lord of a leet, to adminiſter the uſual oath to a port · reeve | 


of a town elected. R. 2 Rol 82. 85. 

[lt lies on 11 C. c. 4. to the ſteward of a court-leer to hold a 
court-leet, _— there to ſwear a jury to preſent all things proper, 
that they may preſent A. the perſon duly elected. mayor. Rex v. 
Wilt, A 15 2. Andr. 379-] 


A 
6 2 2 


MANDAMUS 


xo zoforce the attendance of tenants, of a manar. at the comrt- 
Jeet, to make 'a jury. Redvr of Wigen's. caſe, P. 17 G. 2. 
%%% ² mA ¼˙̃.xʃd . % tt et ont wal 47 
To ſteward and bomage of a manur, to hold a court, and pres 
| ſent purchaſe deeds of burgage tenements; which, when preſented, 
intitle purchaſers to vote for members. T he howage are mniſterias 
in this caſe; if the conveyance? are fraudulent and not good in law, 
it may be returned. Rex v. Borough of Mdhurſe, M. 24 C. a. 
1 Will. 283.) . 5 3 0 W 
o a lord, to hold a court baron, and to the homage to preſent 
conveyances of buryage tenements, whether the eonveyanoes ap- 
pear to be legal or not. 1 BE. Rep. 300. 
[0 a judge of a court of a town to give judgment on a verdi, 
though he had granted a new trial, which he could not do. Brooke 
„ e. Sr, 11% ꝶ ꝗf?n!nmꝛ 1 
[It lies to oblige an officer to do his duty, tho' there is 
3 | penalty for his neglect. Rex v. Evaret, P. 9 G. 2. R. 
„N. 201. e r 
In ig queſtions, the court will not determine on motion; 
ii mall go, that it may come before tem, on the return. 
. To the ſpiritual court, to adminifter the oath-to- one elected 
church-warden. R. Mar. 22. 66. K. 1 Hort.) 115. 267. 
R. Ray 4390 1 Lev. 75. R. Hd. 31. R. 2 Nel 334. 1. 15. 
Mod. Ca. 89 2 Rol. 106, 107. Lut. 1010. R. Cavth. 118, 
R. Jon, 439. Cro. Car. 554. [Rex v. Henchman, T. 8 G. 2. B. 
R. H. 130.] ä e 
W_ Fer a ſexzan, pariſh clerk, c. R. Mar. 101. R. 2 Noll 
234.1. 35. 1 8 
| 's o make a probate of à teſtament. E. Ray. 235. Acc. 2 
ol. 107. 5 . 
Or, to grant adminiſtration to him to hom it belongs. 1 Sid. 
281. 372. 1 Lev. 187. K. Ste. 5, 8. «lh | 
[(To grant adminiſtration generally, but not to what perſon. 
Amn.T. 9 G. Str. 552] | 0 | 
Jo graut adminiſtration ta the next of kin, notwithſtanding a 
ſult depending, if the conſanguinity be not denied. 1 BY. Rep. 
6409. But 4s pendens, if the conſanguinity do not appear, is a 
ent reefſun to diſcharge a rule for a mandamus. 1 N., 
Rep. 668. | | 
Or, to abſolve an excommunicated perſon. 2 Rol. 107. 
10 grunt probate to an executor. R. 1 Vent. 335. R. 
Carth. 457. | | | 
And it is not a good return, tha: he did nat give caution, being 


. 


an inſolvent, R. Carth. 458. 5 wy 

[To a dean and chapter, to admit a prebendary to bis tall and 
voice. Kex v. Dean and Chapter of Norwich, Hh 5 G. Ser. 159] upon 
" to 77 I Toem Rep. 2105 5 | 
l Toa biſhop to admit a parſon to a prebend in his eburoh. Clerks 
v. Nip of Sarum, M. 11 C. 2. Str. 1082. Andr. 20.] A 


MANDAMUS 7% 1 


Ee ae eee me Ner 78. Dad. 
1 Bal. 4. 

To allow W ent monlisary chargevin-providing tar 
riages for king's forces; Rex v. Hunt, H. 3 G. Str. 42. | 

{For them to compel treaſurer of the country to Wee 
ſtables extraordinary charges in providing . TT. 
forces. Hunt's caſe, E. 4 G. Str.gg: 

% - appoint overſeers of an extra-parochial vill. Ren 
v. Ruf P.- 8 6. Sir. Sha. . To's gon ft . Term, 
Rep. 374. 

„41 2 juſtices, to appoint ovetents 6 In 2 hamlee ako hives 
never were any, if there ate pavs. belonging to it, charged bie 
on anorher hamlet, which cannot remove them for wane of 
them. Rex”. "fuer * 7. ee 2 
1 Wil. 138.) 

To ßig poor's rates. (art. 4. 

[To a juttice of the quorum, 1 — there is anly on one 70 ſign 

2 poor's rate. Rex v. A ow Worcefter, J. 8 E. 2. B. R. 
fl. 128.] 
Tho 3 Ye a he rate ſigned, which omits pare of the 
pariſh as not chargeable; for it is not ineonſiſtent 40 ſign both, 
whereby the right of thoſe omitted may be conteſted. 2 Med. 
Ca. 335. Vide Carth. 450. 

To juſtices, to ſwear an overſeer to his. accounts! 10 hap. 
have a wg objection, they may return it. Rex v. Tu/lices of 
Mddieſes, B 19 C. 3. t Wil. 129. Vide Jufliets 7 Nace, 
(8.65. 1 

Jo grant warrant to "ww bellns of old overſeers' accounts. 
Rex v. Tuff of Samerſo1 five, M.8 G. 2. Sir. 902. 

To make a watrant of diſtreſs on a poor's rate, tho it 
that the reaſon of their refuſal was, that they ſiſted on fir fam- 
moning and hearing the parties; but they may return thar, or 
what they pleaſe. - Saint Luke's v. Tuffices of Middleſex, P. 19 
C. 2. 1 Wil. 133. 

To juſtices to ſwear furveyors of the e Rex v. Pet- 


a 1. a,. 7. 9 G. 3. 4 B. M. 2452. | 
x To make, a ie upon annchor pariſh. for relief. 2 Ml. | | 
a Ca, 344. 3 
h [To make a rate to relies a ſurveyor of the highways. 

AL, caſe. M. 6 C Str. 211.) . 

o take ſurety for the peace. R. Fg. 85, „ 

N. [To take ſecurity on articles, of os peace exhiblted in E. R. 

Rex v. Lewvis, T. 3 G. 2 Sir. 835.] 
8 Jo proceed to judgment on an ne of a hho Rex 

| v. Tod. M. 9 G. Sw. 530} 

id To take an appeal by a rencher i in ® eee convicted 


>] upon the „f. 22, Gur, 2. 1. Sand, Obf. upon the f. 57. 
To admit one to take the oath, Cc. in order to be a teacher of 
> ſeparate con gregation. Med. Cai 310% 
(Tor — and certify a diſſenting-moeting - houſe. 2 v. * 
Ie 0 Dd, 4 e 1991] iT, 
9 


26 


wmv 
Tro che truſtees of an endowed diſfenting meeting - bouſe, to ad · 
mit one elected to the uſe of the pulpit, as paſtor. Reæ v. Barker, 
H. 2 G. 3. 3 B. M. 1265.] *1 Bl. Rep. 3zoo⸗-· 

gut upon applications for a mandamus to be re/ored, the party 


applying muſt ſhew that he bas complied with all the requifites to 
ve him a primã facie title; becauſe if properly admitted, he may 
. an action for money had and received for the profits. 3 Term 


Rep. 578. 1 | 
To a viſitor to take an appeal to him made by a fellow removed. 


Semb. cont. 5 Mod. 453. Vide poſt, (B.) 


So it lies to the mayor of London, to enter up a judgment upon 


the ſtature for rebuilding London. R. Ray. 214. 1 lem. 187. 
To the preſident and council of Hates, to admit a deputy of the 
ſecretary, who had his office exercend” per fe vel deput*. R. 1 Vent. 
110. 1 Lew. 306. | 33 
To the mayor of a borough to inrol a teſtament, which by euſ- 
tom ought to be inrolled. 2 Rl. 106, | . 8 

Vide Diſmes, (M. 8.) | Ke"; 
[To one who has turned out the curate of a chapel, endowed 
with land, who had been appointed, been weeks in poſſeſſion, 
and had a licence to reftore him; and this, tho' the right of ap- 
pointment is lirigated : this is the proper and moſt effectual 


method to try right to officiate in chapels, whether it depends on 


nomination or eleftion. Rex v. Blover, J. 33 U 34 C. 2. 2 B. 


M. 1043. 
A mandamus muſt be made out according to the rule for it, or 


it will be ſuperſeded. Rex v. Wildman, M. 4 G. 2. Str. 879.] 


On motion for mandamus to reftore one to be in the court of 
aſſiſtants of a company, there is no need of afhdavit to ſhew he was 


once in; for if he was not, they may return that, Rex v. Cutlers 


Company, 7. 8 G. 2. B. R. H. 129.] e eee 
[If the court has propoſed to try an election by iſſue, or to pro- 
ceed to new election, and one party refuſes it, the court will 
inſert ſuch refuſal in the rule, that it may appear authentically to 
the jury on trial. Rex v. Barker, H. 2 G. 3. 3 B. M. 1265.] 
[By fat. 12 C. 3. c. 21. any perſon intitled to be admitted a 
freeman, who ſhall apply to the mayor, Ec. to be admitted, and 
give notice, ſpecifying the nature of his claim, and that unleſs ad- 
mitted, in a month he will apply to B. R. for a mandamus, and man- 
damus afterwards is granted, and the perſon is admitted, the mayor, 
Ec. ſhall pay coſts. ] | 


(B) When it does not lie. 


BUT a mancamus does not lie for a private office : as, to 

reſtore the ſteward of a court baron. 1 Sid. 40. 169. cont. 

if he has a patent ſor life. Per Hale, 2 Lew. 18. Acc. Fg. 194: 
Vide ante, (A.) | „„ | | 

Or, a proctor in the ſpiritual court. R. 3 Lew: 309. 3 Med. 

$32. He. 217. 251. 261. Shin, 290.—R. for they have juriſ- 

diction over the officers of their courts, Carth. 169, 170. 


i 
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Or, for the maſter of the water-houſe of the lord mayor: for 
ir is more a ſervice than an office. 1 Vent. 143. 4 
Or, for a clerk of a private company in Lendon. Mod. Cu. 18. 

Or, a tqwn-clerk, who was removeable ad libitum. 1 Sid. 15. 
(Vide 1 Vent. 77. 82.) Vide ante, (A.) 2 


So it does not lie for the admittance of any in an ina of court 
o the bar, Sti. 457. Ray. 69. Mar. 177. Doug. 353. 
on to admit in the college of phyſicians. R. 2 S/o. 198. 
Carth. 92. R. 1 Lev, 19. Vide ante, (A.) 4 
IA mandamus to help a genera] viſitor to viſit hi: college, or 
to compel an inferior officer to do his duty is felo de ſe, and ſhall 
be quaſhed. Dr. Walker's caſe, H. ꝙ G. 2. N. R. H. 212.) © 

[There is no precedent of a nandamus to a viſitor. D. Rex 
y. Bib of Ely, P. 11 6 2. Andr. 176 | | 

\ [And the court will certainly not grant it, when it is doubtful 
whether ſuch perſon is viſitor or nat, Rex v. Biſhop of Ely, P. 
21 C. 3. . s, 8 
[lt does not lie to a biſhop to grant a licence to a parſon to 
preach as lecturer of a pariſh to which he has been elected by a 
number of the inhabitants where there is no temporal right in 
queſtion, and where another elected by other of the inhabitants, 
and admitted by the rector, is in poſſeſſion. Rex v. Biſhop of 
London, P. 16 G. 2. Wilſ. 11. Str. 1192] Wide 1 Term 
Rep. 331.“ 1 
Not to the biſhop of a dioceſe, who is biſror, to reſlore a 
prebendary deprived by him for incontinency, tho' he hag! not ad- 
moniſhed him thrice as the ſtatutes require. Rex v. Bios of 
Chefler, H. 21 C. 2. 1 Wilſ. 206.] 8 | 

[If parſon has power to nominate pariſh-clerk, who muſt be 
approved of by the veſtry; parſon nominates 4 many of the 
veltry ſign their apprabation, none diſſent expreſ ly, but ſame de- 
mand a pol] for B. which is refuſed, the court will not grant 
mandamus to parſon to nominate. Rex v. Rector of Saint Anne's. 
P.6G. 3. 3B. M. 18%. | 

So it does not lie for a fellow of a college, when there is a 
viſitor, R. Sho. 74. N. 3 Mod. 265. K. 1 Sid. 51. R. 
1 Mod. 82. 2 Lew 15. R. 1 Lew. 23. Carth. 168. R. 
Ray. 31. Adm. Ray. 102. 1 Mod. 84. 2 Jon. 175. Vide 
ante, (A.) 5 | 3 | 

Or, for any fellow or ſcholar of a college; for if it has no 
ſpecial viſitor, the founder ſhall be viſuor. N. Carth. 92. 

Or to the maſter of a college, to remove fellows for not taking 
the oaths. Semb. Shin. 393. 546. | | 

So it does not lie for an office not known, unleſs it be ſpecially 
deſcribed : as, to be one of the eight men in A/abourn court, 
without deſcribing what is his office. R. 2 Mod. $38: 

So, where there is a cuſtom that no perſon ſhall. be elected to, 
or ſerve an office for more than two years ſucceſſively, a mandamus 
will not be granted to admit a perſon-who has been elected to ſerve 
for a third or fourth year. 1 Term Rep. 423.0 x - AY 

| ; . . 5 a | o 
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| 4 man ache pat os, (ent att dut 
only e a he may EI >< hart 2 . . and 
Custer . 2, 96. 5 50. 

BS — does 1 lie to prevent mon again a 
as, nor to moleſt a preacher. N. Sal. 972 

Nor to reſtore a perſon; where: it in conſe ſſad he was right 
removed, thouglr be had ho notice at the tage tu appear an de- 
fend himſelf; Coup. 5 23.“ 

Nar to reffore to an office, thoug the party was . 
fuſpended, if it appear by bis. own thewing, that there. was god 
ground for the ſepenſtan if the proccedings had been . 
2 Term Rep. 177. 

To małæ 2 rare to reimbusſe an. . for eee eee 
direct any, bur for ve lief of ĩhe poor. N. dal 53. 2 Moil- Car 338. 

To overſeers, &c. to make an eu vate. Rex u. Canterbury, 
H. 9g. 3. 4 B. M 2290. * 1 A. Rep. 667. . 

[To make a rate 10 reimburſe . of A ;nhabjeanss their - 
charges, in defence of an indictinent for not ng | a bridge. 
Axor. M. 4G. Str. 64.) | 

{Nor to infert particular perſons in a cds rate, tho eis 
of their ſuffeiency, and that they are omitted to Lo <p their 

voting for members of parliament. Rew v. Wed, "9 G. 2. 
Hr. 12591 

To 3 to call a veſhry 6 ekt cher cli-wardens 
Anon. H. 12 6. Str. 686. 

To jaſtices of a city to gram a licenſe to keap an alebouſe. 
GE. cafe, M. 4 C. 2. Str. 881. 

Se it does nos lie to da an act, which the party max dd, 67 not, 
at his diſeretion: as, it does net lie to a vifitor receive an a 
Fer Hott, M4. 11 W. 3. Uſer's caſe, 5 Mod. 453. *Contru, that 
ir lies to hear an appeal and give fome jrdgement. 2 Term Rep. 
338. * 

Not to a mayor, to give the key of the ron · hall to che lord of 
a manor to hold the court - leat in it, as hud been uſnal. Ren v. 
Mayor of Wigan, T. 1) G. 2. 176 

Ta the eceleſtaſtical court to deliver an original will, proved 
there, to a deviſee of lands by rhe ſame will. 1 Sid. 44 3- 

To grant adminiſtration to one as next of kin, aſter an admint- 
ſtration granted to another. Per cur* B. R. inter Rlackborow ard 
D. vies. Haſ. : . 3. (Reporied in Comyns's Rep. 96). 

To che o-dinary, to grant adminiſtrarion durante minuri ae 
for no law ſays to whom it thall be granted. Smith cafe, H. 
4G. 2. Str. 89a. 
lr to grant admin iſtration with the will annexed during mi- 

vority to a. cortaim perſon, nor to grant adminiſtration generally in 
fach caſes. Barker's caſe, M.11 GC. 2. 4 . #4] 
So, if there be a ſuit depending in che ſpiricual court, whecher 
there was a will or not, a n ſhalk not be grammes to grant 
adminiſtration, tl the ſuir be determined. K. 3 Mod. 374, J. 
{Rex v. Hoy, H. gG. 3. 4B. M. 2234 

Or if ſuch a mundanur . 2 
map be returned. 5 Mod. 375. 


MAN DAN 


8 matdomus does not Lie Lor a man outlawed, ri eke ere 
be reverſed. R. Sb. 288. 
055 to ſwpar in one who has had ag ioft in, 6a 
a yu arent fer ufurparien. ' Ker u. Elewnle, F. a1 V. A. 
6 
5 to veſlore A An bee en Se. eats ths 

of B. aſtermards reſtored by mau tho che pave of . we 
ape ward an cant: en mn be Sed . nous. &. 2 Bu. 
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$0, if he be not wrongfully ne as if he reſign. K. a 
Sid. 1 | 
Or. be only luſpendcd. Tb. 4 Jav 46a. 

Or lapſe his time: as, if a mayor be amoved, after his year 
elapſed, he ſhall not have a ,t. R. a Sid. 33. 
| So, if a perempto'y mandamus go, there can be no mandamus - 

For zacher, up0n3pretenre\ that he was well dlefted, and the.other 
aue gained by ative, till the'vight of ele diam be ended * 
2 Jon. 2. | 
4 Wherz an addich wil e for:arcemplere: lasen en | 
| to a ſpecific relief. a man,. will nat lic. E will therefore nor 

be granted. Sgainſt the bank to transfer ſhock, becauſe a {ſpecial 
adtien of alſumpſit will the. Doug. 5 ub. {50B.J* #46 

Nor againft:a biſhop t licence a curnte of an augmented CU - 
racy, where there is a creſs nonünation, begaule the party has 
another ſpeoiſic legal vewedy by pure dt. 1 Term. Rep. © 

. 
elf the right ef nomination be in one par uod Hoa of pre- 
ſentation in another, if either impede the other in his right a 
Aare impedit lies, nd therefore a mandamus will be-refuled. 
3 Term Rap. 646: 8 
[A nandanus doe: not lie dnn friſtivvee for every rightful | 
officer, tho diſſeĩ ſed, for the. ey brw'g/ alle. nen, 
P. 8. G. 2. B. R. Ii. 99 
[One who has crea is mat rintialea to have 
books delivered by one who has an equitable right, and therefote 
not w ,. for them. bid! 

The cour: will not grant croſs:on-concurrEnt ai eich · 
out ſpecial reaſons. Rar w. i ian. . 32 G. z. 2 f. H. 78. ] 

[If an election is doubtful, it Thquld. be cried. by mformation 
910 nuarranto, vor on cmuentdamus. Kex v. . 3. 
3B. 1 143% | 
 *Therefore:a naue aegis, „ admivereconter of 
borough, becauſe there was: a recorder ile judo q and the parties 
had another romedy by uο armut, haugh N under 
the ſameeleQion. 2 Tenn Hg. 269 
[And if a rule to ſhew cauſe is obtained, and it and on 
fidavits chat it was'i For mondanus, 'the-ounrt may diſ- 
* it with coſts. Bid. * Term Rep. 3965 

orsurt vill ant grant-aſpecialunendamusts ſummon che indi- 
vidual "DOTY who were ſuramoned for a jury on a mer day 0 


proceed 
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proceed to election. Rex v. Bankes, H. 4 G. 3. 3 B. M. 1452. 
*1 Bl. Rep. 452. ee e e Rep 
Thie court will not grant a nundumus to compel the perfor- 
mance of any thing in future, which had been voluntarily done 
before: therefore, where truſtees under a road act had turned a 
road through an ineloſure, and made the fences at their own ex- 
pence, and repaited them for ſeveral years; a nandamus was re- 
fuſed, to compel them to continue ſuch repairs, becauſe there 
was no ſpecial proviſion in the ad to that effect. 2 Term Rep. 
232.5 | 5 | 15 


(C) The Form of a Mandamus. 
(C. 1.) To whom direcded. 


| Mandamut muſt be directed to thoſe who are to do the thing 
** commanded : and therefore, where a corporation is to eleQ, 
&c. it may be directed to them by their corporate name. 
And if the corporation be miſnamed, there ſhall be no feſtitu- 
tion thereon. R. 2 Jon. 52. Vide Carth. 501. Sal. 700. | 
[The court, when they grant mandamus, will not ſpecify the per- 
ſon to whom it ſhall be directed: it is at the peril of the perſon 
who defires the writ to direct it to a proper preſiding officer. Rex 
v. Wigan, P. 32 G. 2. 2 B. M. 782.] n 
{It need not alledge the perſon to whom it is directed 1s the 
perſon to whom it appertains, Ec. and if it is not directed to the 
proper perſon, he muſt return it ſo. Rex v. Ward. H. 4 G. 2. 
I 03} mo 15 e ee, 
he rule to ſhew cauſe why a mandamus ſliould not iſſue to 
chuſe a mayor, ſhould include the mayor de fad, and he ſhould 
ſerved. Rex v. Bankes, H. 4 G. 3. 3 B. M. 1452. ] 
lf the corporation be, mayor, aldermen and commonalty, a writ 
to the mayor, burgeſſes and commonalty is bad. Sal. 433. 
So, if a writ be ballivis, c. gippi, and not gipwici. Sal. 


[uf the right of election is in the mayor and aldermen, and the 
mandamus is direQed to the mayor, aldermen and common-coun- 
eil, the court will grant ſuper/edeas, quia improvide. Rex v. Mays 
of Nerawich, T. 3 G. Str. 55. | gi 

[uf the power of amotion is in the mayor, aldermen, et al dt 
communi concilio, and the writ is directed to the mayor, aldermen 
and common-council, it is well, tho' the word a is omitted. Peet 
v. Mayor of Leeds, M. 12 G. Str. 640.] . | 
If directed to thoſe, who ought to do it, tho' they are only 
part of the corporation, it is ſufficient. R. Sal. 699. 70. 
Carth. Fot. „ „„ 

And if it be directed to them and more, it will be bad. Per 37 
Holt. cor. Sal. 701. 55 5 

So, if a writ be to A. which commands B. to reſtore, c. i 
ſhall be quaſhed. Sal. 436. 8 eee 


Fo 


But it is ſufficient, if it be directed to the corporation, tho? 
part only are to do that which i is commanded by the writ. 1 Ral. 


"i directed to the mayor and burgeſſes, quod eligetis et Juretis 
ſecundum auttoritatem — , when the burgeſſes only are to * 
and che mayor only to ſwear. K. 2 Mod. Ca. 112. 1 


(C. 8.) Mut be to make Election. 


Sir ought to be 83 ied eee eee 
fice, and not to elect a particular perſon. K. 2 Bul. 122. R. | 
2 Rl. 456. J. 25. 

Under 11 C. 1. c. 4. it may be, . of 
any annual officer as _ As of the yore or head officer. 2 Term | 
Res. 7 26:7: 

If / ct are 1 it muſt be for each by bimſelf ; for 
3 K. 5 Mod 11. Sal. 433. 436. 2 Mod. Ca. 


0 muſt not be to admit all perſons having a right; if the wric 
is ſo drawn up it ſhall be ede. Rex v. Mayor of * Kingfton, V. 
10 G. Ser. 578.) 

[If there is a cuſtom to give ewenty-four hours notice of elec- 
tions, the court will not fix a day, nor order fix * notice. Eve- 


Mam s caſe, P. 6 G. 2. Sir. 949. 


C. 3.) Mut ſhew the Party ought to be admitted. 


So the writ of mandamus muft ſuggeſt all that is requilite to her 
the ho ought to be admitted. Mod. Ca. 310. 

So if the ſuggeſtion of the writ is, that he has a right (there 
fer rd) to be admit: ed on payment of a reaſonable fine, he need 
not ſhew how or by whom it is to be aſſeſſed. Moore v. _ of 
Haflings, H. 10 G. 2. B. R. H. 362.] 

A nandamus to overſeers to account muſt ſhew, that there was no 
other remedy. 5 Mod. 420, 1. 
But a mandamus to do, Cc. is ſuficient, tho' the words, 
vel cauſam nobis fgrifices, Sc. be omitted. R. 5 Mad. 314- 
Kin, 359. 


(C. 4.) How teſte'd. 


So a mandamus mult be teſte'd within term. | Sid 304. Na.. 

Abatement, (H. 14.) | 

Muſt have fifteen days between the te//e and return, if it goes 

above 40 miles, otherwiſe only eight days. Sal. 434. 

[Muſt have fourteen days between the teſte and return if it goes 

above forty. miles, otherwiſe only eight days, and one day is to be 

taken incluſive, the other excluſive. Rex v. Major de _ M. 

7 C. Str, 407. J 

Py a mandamus may be amended before the return. - Med. 
13. e 55 bs th 


a 
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reſtoring to any office or freedom in a corporation, ſhall be made 


vered to proſecutor's agent, and the mayor dies, the return may 


this is warranted by cuſtom er charter, R. Ray. 188. 1 id, 


up. Rex v. Church wardens of Thame, M. 5 G. Str. 11 5.) 


MANDAMUS 


0 Return of a Mandamus.” 
(D. 1 ) By whom it ſhall be made. 


Tune of'n mandamus ſhall be made by als won 
the writ is directed. | 
If the writ be directed to the bailiffs, Oo. of a corporation 
{wear others elected bailiffs, it ihall be returned by the old bailiff, 
tho? others have been ſworn to the ſame office ; for if the old 
fwear . nor duly elected, they contitue bailiffs., Abd. 


Er. 13 
* 40 the return be by the mayor and burgeſſes to whom dinec- 


tu d, it halt abt not be refuſed upon a ſuggeſtion, chat the major 
part did noe conſent. Kal. 431. Carih. 500, 

Or, that the mayor made the return without aſſent of the corr⸗ 
ration. Sal 432. 


(D. 2.) How _ 


A return to a mundamus may be received without cath of * 
truth. R. Sid. 257. 
Need not be under the common ſeal. 1 Sa. 192. gh 

Or ſigned by the head of the corporation, - I Sal. | * 
Shin. 368. 

So the court will not dire& how it ſhall be made. | 

Nor give a rule for a view of the charter ; the they ball have 
it in an action for a falſe return. Sal. 430. 

By the /t, ꝙ Ann. 20. a return to a mandamus for adwining or 


to the firſt writ, 
So the court may require, that the recurn be made W bark. 
Per Dad. Fol. 455. Did. op . 
Or, at a day certain Fig. 4. 
[if the return is made, and ned by the wayor, and "oy 


be bled afterwards, Semb. jed 2 Rex y. Holmes, H. 5 G. 3 
38.4, 1641.] | 


(D. 3.) What ſhall be a od on one. 


The return to a mandamus ſor reſtoration to an office may be, 
u he was newer elected. (Vide Fig. 195.) Vide pa. (D 4) 
That he was not N chürchwarden. Rex v. Harwood, J. 
11 G. . Ld. Rayen. 4 
Fut he was 9 495 ad bBitum, without other cauſe, when 


491. 1 Pent. 77. 
LAnd this without ſhewing ſummons, or that the office is filled 


*On a mandamus to churchwardens to reſtore £. C. to tht 
office of fextin, a*return that F. C. was not duly eleftcd 
. to ancient cuſtom 3 and that there i is a cuſtom - for ry 

| church 


Ay 


—— 
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churchwardens and inhabitants to remove at pleaſure, and. ho 
J. C wasremoved purſuant to ſuch cuſtom, is good. Coxvp, 413.“ 


[Thar he was guilty of bribery, and therefore they removed 
him, having power to remove. Rex v. Mayor of Curliſte, M. 9 C. 


Fort. 200.) | i OPT uo oh | 
That he is an officer at pleaſure, and on ſummons, to chuſe 
another, they. choſe another, and thereby 4. was amoved, good ; 
for a new election ĩs an actual amotion. Rex v. Mayor of Canter- 
tun, K 1+ 0. d fie 
So, if the writ be to reſtore A. debito modo ele&, the return 
may ſay in the words of the, writ, gued non fuit debito modo ele, 
Sal. 434. Hh | 


Not duly elected. admitted and ſworn, is not a good return 
to a mandamus to reſtore. Doug. 79, 8.“ 5 

If the writ be to admit, it is a good return that he was not 
duly elected. Id. ibid.“ %%% 

f a writ be to admit two churchwardens debito modo elech, it 
may ſay, non fuerunt debito modo elec“; for both muſt be ſo, 
otherwiſe the writ is inſufficient. Sal. 433, 4. 
The return muſt ſhew the power + to amove, that there was . „. 

i : | „az. 

ſuch cauſe for removal, that he was ſummoned, and upon ap- Ser. 319.1 
pearance could not excuſe” himſelf; wherefore he was amoved, 
according to the power. T 
Or, that he was ſummoned, and did not appear. 
| On, that he appeared; ſor then a ſummons is not material. 
Sal. 428. | | 3 . : 
If the return ſays, quod frocuraverunt eum ſummoniri, it is ſuf- 
hicient. R. i . i 3 


That he was ſummoned, tho? it does not ſhew, for what cauſe, 


ſpecially.” Semb. 5 Mod. 2590. . MY | 
Duod fuit auditus de materiis objedtis, tho' it does not ſay, that 
he was ſummoned; for the intent of the ſummons is, that he 


. * 


may be heard, Semb. 5 Mod. 259. Sal 428. g 


In a return to a mandamus to reſtore, if it be ſtared that the 
party was amoved by the body at large, it is unneceſſary to aver thut 
the power is veſted in them. If. the party mean to contend that 

t 1s veſted in a ſelect part, he muſt alledge it in reply to the re- 
am. . % EI 
So a return which ſays, ſuit amotus per majorem et burgenſes 

$ ſufficient, tho the power be given to the mayor, and burgeſſes > 
vho had been mayors : for it ſhall be intended, that all the bur- 

zeſſes were preſent and aſſented: and if there was not the aſſent 

ff the major part of thoſe who had been mayors, an action lies 

or a falſe return. N. 1 Vent. 20. 3 3 

So, if it ſays, another was elected mgyor before the wric to 

| N 52 adhuc eft major, without . ſaytng, debito modo elefus, 

ub, Ray, 365. „ FVV 

S, if the return be, quad fuit amotus 21 Aug. and in another 

rt, that he continued in office till 25th December, which is 

reradiory ; yet-the return will be good, for it is ſurplufage. 
bu: 9? REN Roy." n 

Vor. . „ 


34 


rurn, he is inquiring into the truth of ani accuſation on a caveat. 


is he ſworn or admitted, and therefore, Ec. is a good return, 


determined the complaint; is good. Ri v. Richardſon, T. 16 C. 2. 
1 : : 4 


meeting · houſe, they may return, mot 4vithin the qual. fication. 
Rex v. Tuſlices of Derby, M. 7 G. 3. 4 B. M. 1991.] 5 


AN DAMO Ss. 
Quod fuit debito modo amatus. | 5 Med. 11. 


*But on a mandamus to reſtore to the office of a capital buf- 
geſs, it is not ſufficient in a return to ſay; © that the cauſe of 
Amotion was non- attendance at a meeting to which the party was 
ſummored for the election of a capital burgeſs ;” and to aver 
that the right of election is in the capital A ur being the 
common council ;” for this does not aſſert with ſufficient certainty 
that he had a right to concur in the election, becauſe it does not 
neceſſarily appear, that all the capital hurgeſſes are of the com- 
mo council. Doug. 177 (168) i | 

It is not neceffary, that the removal ſhould be under the com- 
mon ſeal ; for, being per majorem & aldermanios, it ſhall be in- 


tended. R. 1 Vent. 77. 82. 342. | 


[If commiſſi mers of ſewers, on a mandamus to make a rate, 
return, that the commiſſion expired four days after the writ was 
delivered, and ſo they had nor time, it is good. Rex v. Com- 
miſſioners of Seavers in Hex, P. 13 G. Sir. 763. Id. Rayn. 


1479. | | | 4 
[To a mandamus to licence uſher of a ſchool, biſhop-may re- 


Rex v Bp of Litchfi-ld, M 9G 2. Str. 1023. yy 
[Toa mundamus to reſtore A. who was duly elected, ſworn, 

and admitted, (mentioning no time) that A. was on 29th Augufi 

duly elected, but that neither at his elet᷑tion nor ſince, nor yet, 


Rex v. Mayor of Lynn, H. i1 G. : . Andr. 15 | 
o a mandamus to grant probate to executor, that before the 

writ, and now is pending a ſuit in the prerogative court touching 
the validity of the will, is a good return. Rex v. Betteſworth, 
H. 12 G. 2. Andr. 365. 4B. M. 2295.) Pen 

[To a mandamvs to grant adminiſtration to the huſband of de- 
ceaſed, that huſband had admitted in a ſuit, that by deed before 
marriage he bad agreed ſhe ſhould make a will, which ſhe had 
made, and ſuit was depending for the adminiſtration with the 
will annexed, is good ;- for the huſband's conſent appears. Ker 
v. Betteſworth, T. 12 G. 2. Str. 1111.1 „ 

[To mandamus reciting, that there are ſubſtantial inhabitants 
in A. therefore to appoint overſeers; that A. is extra-parochial, 
and is not, nor is, nor ever was, reputed, à vill or townſhip, 1s 
good, though it anſwers not the ſuppoſal as to ſubſtantial inhab- 
tanti. Rex v. Welbeck, M. 14 G. 2. Str. T143;] ED 

[To mandamus to two juſtices, to proceed and give judgment 
in à complaint depending before them, that they have heard and 


[On mandamus to juſtices to regiſter and certify a diſſenting 


[The return is good, if it purſues the ſuggeſtion of the wr 
as if it is ſuggeſted, that A. was choſen in Ea/ter week, and tht 
) | „ a | - ,- - raw 
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return is, that he was not choſen in Eaſter week. Rex v. Penrice, 

J. 18G. 2: Str, 1235.] a | . 5 
(Return to mandamus to admit or ſhew cauſe may return any 

number of conſiſtent cauſes. H/riz/t v. Fazucett, P. 7 G. 3. 

4B M. 2041. VV lat 0 | 
*That 4. was not a burgeſs ; that he was not eligible to the 

office of common council-man ; and that he-was not elected, are 

not inconſiſtent returns. 2 Term. Rep. 456.* 

f the return conſiſts of ſeveral independent matters, not in- 

conſiſtent with each other, but part of them good in law and. 

part had; the court may quaſh the return as to ſuch part only 

a+ i; bad, and put the proſecutor to plead to or traverſe the reſt. 

2 Term Rep. 456.“ | i 5 
*But where two Cauſes returned are inconſiſtent, the whole is 

bad, Id. ibid.“ | = | 


+ 


. | 0. 4) What not. 


"4 hut a return is not good, if it does not ſhew, that the corpo- (P. 4.) 
ation has authority to remove, and how. Igt it do not 
So, a return upon a mandamus, directed to. A. mayor, that be- ſhew the 
ore the ꝛvrit awarded he 2was removed, and B. eleded, and now is arenen 


i | . 5 h h 
uſi mayor; for by a colluſive reſignation of his office, the return may ty om o- 
e, de evaded. R. Ray. 431. Dub. Ray. 365. R. 2 Jon. 177. amove, &%. 


If it does not ſhew that the party was ſummoned, or heard to 10 4 _— 
he matters obje cted againſt him. 11 Co. 99. a. Sti. 151. 447. * 19.) 


the ide ante, (D. 3.) | 
ing lf it does not ſet forth that the party deprived was ſummoned. - 
1h Qr. Bentley's caſe, 10 G. Fort. 202. Str. 537. 2 Ld. Raym. 


334]. - 
IN. B. They did not ſet out that they had proceeded ac- 


cording to the civil law, which they might have done, 

by which they can proceed in the abſence of the party 

accuſed.) | ; De 
lit is not ſufficient to ſay, the common council was in due 


Rer 

danner met and aſſembled; it muſt expreſsly alledge that 
rants ey _ all ſummoned. Rex v. Liverpool, H. 32 G. 2. 2 B. 
hial, . | | | 
p, And, licet ſepius requiſitus, is not ſufficient. 5 Mod. 258. R. 
hab!- Mod. 37. i : 


If It does not anſwer to the ſuppoſal of the writ ; and there- 
re, if the writ ſuppoſes, that they ought to elec perſons not in 
ce three years before, it is not ſufficient to ſay, that by the 


barter they ought to eled ont of aldermen, and they huve eleched out 
the aldermen, Sal. 4 31. THe | 


ting If the writ ſuppoſes them capital burgeſſes, and the return ſays, | 

he ! they did not take the ſacrament befwe electian; for they might 
; e been elected at another time. Sal. 432. | 

wr a return to a mendamus, for ſwearing church-wardens elected 

id the the pariſhioners, according to the cuſtom, ſays gud hs pendet 


the eceleſiaſtical court concerning the cuſtom iadeciſa; for 


— 2 2 — 


— 5 ot een os. Ao 


perſon who is prebendary of another church can be admitted, 


Fort. 222.] | 


appellant pending the appeal, which was not yet derermined, 


five court-days at which perſons ſhould be admitted, that he hil 


is bad, unleſs it ſets forth, that he is tied up to theſe five den 
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the eccleſiaſtical court cannot try the cuſtom. R. Ray. 446. 
F. oy . IE „ . 
Kik <a a mandavins to ſwear in a church-warden, it is returned 
that the biſhop of A. did inhibit. the archdeacon, whoſe official 
defendant is to proceed, it is bad, if it do not aver thy the' pariſh 
js in the dioceſe of A. for the court cannot take notice of it. Rex 
v. Simpſon, M. 11 G. 2 Ld. Raym. 1379. Str. 609]. 
Or. if the return be, % non fuit electus, generally. 2 Med, 
Ca. 380. 325. Semb. cont. Fg. 195. Vide ante, (D. 3.) 
[If to a-mundamus to {wear in a church-warden, the archdeacon 
return, ron fuit eledtus, it is bad. Rex v. White, M. 11 C. 
2 Ld. Raym. 1379. Sed per Ld. Raym. This is certainly wrong, 
and ſv ruled to be a good return in Rex v. Harwood, 7. 11 6. 
2 1d. Raym. 1405 * 
So it cannot be returned, Mat - the boro':gh is within à county 
palatine. 1 Sid. 92. | „ 
That an npprenticg married contrary 1 his indenture 3 for that 
is only a breach of covenant. R. Ray. 92. 1 Lew. gi. Pitt 
ante, (J.) 5 8 7 
[To a nandumus to admit the maſter of Cutherine Hull io: 
prebend, under letters patent, returned, that by their ſtatutes 50 


that the ſaid maſter 4s prebend of Saint Paul, and therefore they 
cannot admit, not allowed, becauſe ſaid letters patent had been 
confirmed by act of parliament and peremptory mundami 
granted. Rex v. D. & Cap. of Norwich, H. 5 G. Str. 159 


[That the party had miſbehaved as chamberlain, and therefor 
they had removed him from being a capital burgeſs, is bad. Rex 
v. Mayor of Doncaſter, M. 3 G. 2. Ld. Raym 1564.) 

On a mandamus, on the complaint of the regiſter for life of 
biſhop's court, to admit a deputy, if the commiſſary return, tba 
a former deputy had been removed, and had appealed, and that 
delegates had iſſued inhibition to do nothing to the prejudice & 


and therefore he could nor adwir, Ec. it is bad; for he is bu 
miniſterial, and muſt, execute his part. Rex. v. Ward, H. 4 C. 
. ä . 
[That crofs ſuits are depending before him, and that he car 
not admit ti'] he tha!l have judicially determined who was electel 
is bad on crof; mindanius's, to admit A, and to admit to B. it 
muſt ohey both mandamus's, and admit both A and B. Rex! 
Harris, 7 3 G. 3. 3 B. M. 4420 ; ; 
If the return admits the party's qualification, that there 2 


notice and did not appear, and therefore cannot be admitted, ! 


Rex v. Wh ſtin. J. 10'& 11 G. 2. Andr. 1.] | 
(To mandamus to grant adminiſtration to huſband of deceaſed 
that her mother bad given her eſſects to her ſeparate uſe, chat i 
had made her will which was litigating, is bad; for here no aſſa 
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of huſband s appears as to theſe eſfecde and ſhe may | have others. 
Rex v. Bettefeorrth, Nl. 13 G. 2. Str. 1118] 

[To mund:mus to admit a man Who is a qu: aker, Wender of he . 
Turkey Company, it is not good to ſay ke would not take the oath 
preſcribed: .by 26 G. 2. c. 18. his affirmation 1 Is ſufficient. Rex 
r. March, P. 33 C. 2. 2 B. M. 990. | 5 

(That an alderman had totally left the borough NE be had | : 
only left it four wig and no notice given bim.) Rex v. | 


Mayor of Leicefter, P. 7 C. 3. 4B M. 2087] 


ol | 
G 80 the return to a mandamus ſhall be d! allowed, if it be not (D. g) 
5 certain and poſitive ; ſor no anſwer can be given to it. 14 C. II it be not 
$1 4. And therefore if it ſays, non fuit dehtio modo ele gus, it is certain. 


bad; for that ia negative pregnant. Dub. Ray. 365. K. 1 Sid. 
209, 210. Hemd at Ho. 253.1 R. com. Curih. 170. 

So, if it ſays, non fuit amitus per nos. Semb, but held cort. 

i Sid. 210. 

Non conflat quod fuit ele Hus. R. 1 Vent. 267. Ray, 15 3 

. brevis n non ſuit conſtitutus. R. 1 Vent. 11. 1 Lev. 

05. 
i Bud fer; aut ut Journeyman oth, quan le R 0 92. 
9d ante advent” brevis fuit eleAus pro anno, et ad fire em anni 
anus, without ſaying at what time. ö 

That B. had fo many votes, and lle Haintiff wy fo many. R. 
Md Ca. 309. 

So, that A. and B. were not elected, without ſaying, nec ali 5 
emum. R. Mod. Ci. 89. | 

Or they ought to make a ſpecial return, that a cuſtom was 
claimed to elect two, or that they had equal votes, or are Jolr tly 
elected, c Per Holt, Mod. Ca. 89. 

So, if it ſays, quod frocuraverunt A. eum . for that 
is not direct that he was fumnioned, 1 vs 19. 

That lie was heard de atiis criminibu? ei 9j As, without ſaying, 
what, before whom, or in what place. Sen. 5 Mod. 25 8. 

That he was auditus in communi conc: clio, without ſaying, by whom, 
Oc. 5 Mod. 258. 

That he did not account for money lo the corporation, w ithout fay- 
ing, that he was requeſted and refuſed. 5 Mod. 259. 

That he did not take the 04th required by the N. 1 3 Car. 2. befare 
the mayer, without ſaying, ar before Juftices of the peace, wiio by the 
ſame ſtatute have alſo author ey ro adiniiiſter it. R. 5 M. 318. 

Or, that Je did not take it before them ; wen before juitices of 
peace, or two of thein, is ſufficient, R. Sl. 429. 

80, if they return a cuſtom ty remove ad libitum, only by way 
: d without ſaying poſitively, that there is ſuch a cuſtom, 

a 430. ; . 

If they return, no ſacrament taken before election, ger u ' eleQin 
vacua, et non fant capitales burgehſes ; ; for that i Is only an infer ence 
from the premiſes. R. Sal. 432. 

So, if the return conſiſt of ſeveral ſncoaf tent matters: as, 
mibchaviour, bribery, and not elected. Sal. 436, | 
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ſhall not have a peremptory mandamus. R. 1 Sid. 14. R. 
Sal. 433. | 


on the caſe, to be levied by capias ad fatisfaciendum, fieri facias, 


judged inſufficient. 
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Yet, if it appears by the return, that he ought not to de re. 
ſtored, Ec. it is ſufficient, tho” the return be inſufficient : as, if 
it appears, that he reſigned, tho' the return be not certain, he 


Yer, where a man was removeable ad libitum, where the re- 
turn was of a removal for a cauſe that was inſufficient, he had a 
peremptory mandamus. R. Sal. 429. 435. 5 | 

So a mere miſpriſion in a return may be amended. So. 273 
Vide Amendment, (G. 1.) 


i 


(D. 6.) Remedy for a falſe, or no Return. 


If an officer make a falſe return to a mandamus, an action upon 
the caſe lies for the party grieved ; and if he obtains a verdict, be 
ſhall have reſtitution. 11 C. 99. 6. | 

[In an action for a falſe return, what is only a circumſtance 
need not be proved; as that plaintiff after he was elected 
preſented himſelf to be ſworn. Batſon v. Sayer, M. 13 6. 
Str. 728.) | _ 

[On action for falſe return, of nan fuit elefus, to a mandamus, 
to deliver the inſgnia, c. to a town clerk, plaintiff need not 
prove taking the ſacrament within the year before election, if the 
trial is above ſix months aſter the election without proſecution. 
Cranvford v. Powell, 33 & 34G. 2. 2 B. M. 1013.] 

And a peremprory mandamus for his reſtitution is of right, 
when the return is fallified. ' Sal. 430. | | 

So, by the fl. 9 Ann. 20. on return to 8 mandamus, the perſon 
proſecuting ir may plead, and traverſe all or any material fac 
cont:.1ned in the return: to which the perſons making the return 
may reply, take ifſue, or demur; and ſuch further proceeding 
thall be as if an action on the caſe had been brought for a falle 
return. 5 

And the iſſue joined ſhall be tried, where the iſſue in an action 
on the caſe might be tried. 

And if a verdict be for the proſecutor, or a judgment on de- 
murrer, by nil dicit, or for want of replication, or other plead- 
ing, he ſhall recover damages and coſts, as he might in an action 


or elegit. | | | 
And a peremptory mandanus ſhall go, as if the return had been 


So the perſon making the return, if judgment be for him, thal 
recover coſts to be levied as aforeſaid : or, if judgment be againſt 
him, he ſhall not be liable to be ſued in another action for ſuch 
return. | IE ; 

Before that ſtatute, if a verdict was for the plaintiff in an action 
for a falſe return, a peremptory mandamus went. Sin. 670. 
But an action upon the caſe does nat lie for a falſe return, til 
judgment be given upon the return, Semb. 2 Lew. 2 38. a 
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$9 there ſhall not be a peremptory mandamus in B. R, upon a 


verdi& for the plaintiff in action for a falſe return in C. B. R. 
Sal. 428. 3 c : 


| 5 peremptory mandamus ſhall go pending error on action for 


falſe return. Ruding v. Newel. T. J G. 2. Sir, 983.] 


au peremptory mandamus is not a judicial writ, founded upon 


a record, but a mandatory writ, which the court grants when 
they are fati:fied of the parties right] „ | 
{\ peremptory mandamus may go before anv formal jud gment.] 

ft jndgment for defendant, on an action for a falſe return, be 


«* 


reverſed in the exchequer-chamber, and pariiament, peremptory 


mandamus ſhall go. Fate v. Prowſe, P. 11 G. Str. 697.] 

(So, if upon amotion or disfranchiſement a man be amoved 
with force, impriſoned, c. he ſhall have treſpaſs, in which the 
cauſe of * may be pleaded, and determined by the court. 
11 C. 99. 5. | | 5 

80 . e lies for a falſe return, where the public 

government is concerned. 1 Sil. 374. 3 
I the return be under the common ſeal, the information may 
be againſt the particular perſons who procured it. Ihid. | 

{Where the mandamus is not far a private right, ſo that there 
cannot be an action for a falſe return; nor on fat. ꝙ Ann. c. 20. 


ſo that the return may be traverſed, nor the return wrong, fo 


that there may be peremptory mundamus, the court will grant in- 
formation, as for a falſe return, to try the fact, as, whether two 
townſhips ſhall join in maintenance of their poor? Rex v. Spot- 
land, M. 9 G. 2. B. R. H. 184 LE | | 
So, if no return be made to a mandgmus, there ſhall be an alias 
and pluries, and thereon an attachment, without hearing counſel 
to excuſe the contewpt. Sal. 434. Bl 455. | 
And the court, if neceſſary, may give a little time, viz, two 


or three days for the return of each Writ. Per Huli, Mod, 


Ca. 25, | 

Or may make the firſt writ, or the alias peremptory. Mod. 
Ca. 25. D. Skin. 669. | ; 

Or make a peremptory rule for a return of the firſt writ, upon 


which there ſhall be an attachment. Sal. 429. Semb. Lat. 230, 


Fal. 455. a 
[The court will make a rule to return a mondamns, to admit 
a man into a trading company. Dacoſla v. Ruffia Company, M. 
1 C. 2. Str. 783. ] | „ 
{If a mandamus directed to two is not returned, the court will 
grant an attachment againſt both, tho“ one was willing to obey. 
Bailiff of Bridgenorth's caſe, T. 2 G. 2. Str. 808.] 5 


[If a mandamus is not returned, becauſe the mayor and others 


te whom it is directed are of different opinions, the court inſtead 
of attachment will, by conſent, direct the right to be tried in a 
feigned iſſue. Rex v. Rye, T. 32 & 33 C. 2. 2 B. M. 798. 


If the mayor makes a return in the name of the town clerk 
and free burgeſſes, without their conſent, it is a contempt, 2nd. 


xRaclment ſhall go, Rex v. Hoffins, H. 9 C. 2. B. R. H. 188] 


* 


* 


- 


So, by the. /., 9 Ann. 20. in cafes of officers in corperatians, 
Ec. the return fhall be made to the firſt writ of mandamus. . _ 

[A mandamus in town (as to the judge of the prerogative court} 
ſhould be returned inſlanter at the return. Rex v. Betteſivorth, 
H. 3 . . Str. 857.] F „ 


The court expects a return, and will not determine on aff - 
davits, where the party has not opportunity to right himſelf by 
an action. Rex v. Whaley, T. 13 G. 2. Str. 1139 ]] | 

[If the party e a mandtamus traverſes the return, and 
there is a general verdict for him in part, and a ſpecial: verdict, 
and the court of opinion with him, but no damage found, the 
court cannot grant a writ ol inquiry; there cannot be judgment 
for coſts, nor can there be a peremptory mandamus. If judgment 
is entred, that the return is not ſufficient to bar A. from being 
reſtored, and that it be therefore quaſhed ; it. ſhall be reverſed, 
and wenire facias de nova awarded. Mynaſton v. Mayor of: Shire vu . 

| JJ TT 
| Ils ſuch caſe the perſon making the return would be liable to 
tf. ., ß 
On conſent, the court will give defendants leave to withdraw 
their return, and order a peremptory mandamus, Rex v. Barker, , 
V. 3 G. 3. 38 M. 1379. 5 e 


MAN D AVI BAL LIV oO. 
Vid. Retorn, (D. 3.) 
a MAN OR. | 
Vide Cupyſi ld, (Q 1, &c.)—Diſmes, (C. 4.) 5 
MANSLAUGHTER. | 
Vide Juſtices, (M «35; Fe.) 
MARINE LAW, 
Vide Admiralty, (E. 10, &c.). 
E | MARINER. 
| Vide Admiralty, (E. 15.)—Navigation, (I. 5.) — Les, (N. 2.) - 
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MARKET. 
(A) Market. 
Market is the privile e within a to! , h chores: oY 
1 Bl. Nom. Verb, Marker wn to hold a marker. 


And the uſual place where a market js held, is the market 
not every place within the ſame town, Godb. 1 N 


(B) Faiz. 
T7 VERY fair is a market, not & conti. 2 Inft. 406. 221, W 
And therefore, where any ſtatute ſ peaks of a fair, a market 

ſhall be alſo comprehended. / bid. 

If the king grant ja fair generally, the grantee may keep i it 
where he pleaſes. - 3 Mod. 108, 

So, if he grant a fair to be held | in ſuch a town, place, Ac. be 
may keep it in what part, of the town he pleaſes. Ieid. Ds 


(C) ho thall have a PPazket, be. 
(C. 1.) What grant ſhall, be good. - 


ON E can have a fair or market, but by grant or preftriprion. 2 
21ſt. 220. 5 
80 a fair or market by preſcription ſhall not be extind by the 

foil coming to the crown, as other franchiſcs are. No. 474. ö 
Orkeryiſe, if the fair or market commenced * . thid.. 


20 What not. 


But a grant of a fair, or n 10 ofually a 8 quod. von (C. 30 
fit ad nocumentum, &c, And therefore, if it be to the prejudice How avoid- 
of the king or others in any reſpeQ, the patent ſhall be abo. ed. 

2 Inſt. 406. 2 Kol. 476. Vide pa, (C. 30 | 5 5 


If a parent for a fair, or market be to the nuſanoe, it may 
be repealed by ſcire facias. 2 inf 406. 2 Vent. 344. Semb. 

2 Kal. 476. | 

Tho' an ad guod damnum went before the patent, R. 2 Vent. 
344. 

Or the perſon who has the Cs may have a _ per- 
mittat do throw down · ſuch fair or market. F. M. B. 184. A. 

Or, ſhall have an aſſiſe of nuſance. F. N. B. 184. 4 
2 Int 406, 

Or, an action upon the caſe. 2 Sand. 172. 1 Lev. 296. 

And by the ,. W. 2. 13 Ed. 1. 24. an aſſiſe . nuſaice lies 
againſt an alienee. 2 Int. 405. 

If a market or fair be erected too near my antient fair or market 
upon 1 ſame day, it is a nuſance, and * be revoked. 2 Rol. 
140. J. 10. 

Tho' the words (nifi fit ad mcumentum) are omitted i in the pa- 
tent. 2 Kol. 140. J. 17. 

bo, if it be the day before R. after Te have it did not 
appear that the ſecond market was by lawful authority. 2 Sand, 
174. FL. J. 4. c. 28. /. 14. 1 Lev: 296. ; 

But if it be the ſecond or third: day Gi it. is, no nuſauge, | 

4. c. ow J. 14. | 1 


M AR K E T. 


If new houſes are built in one part of D. where I have 2 
market in another part of D. and merchandizes are there ſold, it 
is a nuſance. 2 Rol. 123. C. | 
A market, or fair erected, infra ſex leucas et dimidiam et ter. 
tiam partem dimidi æ, is too near, if it be alſo injurious z quia ra- 
tionab:les dietæ conflant ex 20 mill.aribus. Fl. l. 4. c. 28. / 13. 

But ultra talem ler minum non eſt vicinum. Fl. I. 4. c. 28. /. 13. 

Et poterit efſe vicinum et infra præuic terminos, et non injurioſum. 
OST YT BR on > „ 

If a fair or market be to the annoyance of the king, or his 
people, in any reſpect. it is a nuſance, tho” the patent ſays ii non 
fit ad nocumentum feriarum vicinurum. 2 Inſt. 406. | 

But whether it be to the nuſance or not, is matter of evidence. 
2 Sand. 174. | 


(D) ow a Fair, 02 Market, ſhall be held. 


Y the ft. North 2 Ed. 3. 15. the lord of a fair, at the commence- 
ment of the fair, ſhall publiſh for what time it ſhall co tinue, 

and ſhall not hold it beyond his due time, otherwiſe it ſhall be 
feiſed into the king's hands. = 1 5 = 

By the /. 5 Ed. 3. 5, if a merchant ſell after the time pub- 
liſhed, he ſhall forfeit double the goods fold. | 

By the t. 27 H. 6.5. a fair or market ſhall not be held upon 
principal feaſts, Sundays of Good Friday, (four Sundays in harveſt 
excepted,) upon forfeiture of all goods ſold, to the lord of the 
franchiſe. And he that has no day for it, but only ſuch feſtival 
days, ſhall hold his fair or market within three days before or 
after, proclamation being firſt made, and he that has other days 
| ſufficient, ſhall hold it the full number of days allotted for his 
market, or fair, ſuch ſeſtival days, &c. excepted. 

"The antient law was; die dominico fi quis mercaturam egerit, 
ip/a merce et 30 freterea ſolidis mulAatur. 2 Inſt. 220. 

By the /t. Win. 13 Ed. 1. 6. fairs or markets ſhall not be kept 
in church- yards. 5 ä | 

But a preſcription to hold a fair 29th September is good, tho 
in may be a Sunday; for a fair upon that day is not void, tho 
wy goods them fold ſhall be forfeited by the ſt. 27 H. 6. 5. Cre. 
„ | 0 N 


(E) Sale in Market Overt. | 


SALE or contract, in a fair or market overt, changes the 
property, againſt the party and ſtrangers. 2 Inſt. 220. 713. 
Azainſt an infant, feme covert, non compos, a man-in priſon, or 
out of the realm. 2 Inſt. 2113. 
- 8 the feme covert, &c. be an executor or adminiſtrator. 
4 1 5 5 : my 
Tho' no toll paid. 2 Inſt. 714. 6 
So, a ſale in an open ſhop in Londan of proper goods; ſor evety 
day, except Sunday, there is a market there. 5 Cn. 8 3.6. 


„ "1 


| MARKET 
Sd, in Briflel, or elſewhere, by cuſtom. Dub. Me. 625. 


But a fale out of a fair, or marker, does not change the pro- 
y againſt the rightful owner, who is no party. 2 14ff. 220. 
So the king cannot grant, that a ſhop ſhall be a market erf. 
N. Ao. Gas. -: 3 | | * 175 

So a ſale in a covert place within a fair, or market, does not 
change the property, : as, in a back-room or warebouſe. R. 5 Co. 
83. J. K. Mo. 360. R. 1 And. 344. Poph. 84. | g 

Or, behind a hanging or cup- board, where a man paſſing be- 
fore the ſhop cannot ſee. N. 5 Co. 83. 3. Mo. 360. K. 2 Kol. 
122. J. 50. | | N | 
3 25 the windows of the ſhop were ſhur. 1 A d. 344. 
a Rol 122. £33: | „ 

So, if the ſale be of goods improper and foreign to the owner 
or trade of the ſhop: as, plate in a fcrivener's thop, & c. For a 

ſhop in London is not a market, except fur goods proper to its 
trade. R. 5 G. 83. b. 2 Rol. 122. J. 46. KR. Poph. 84. Ah. 
360. R. 2 Cro. 69. R. 1 And. 344. | 
A jewel in a ſhop, which does not belong to a goldſmith. K. 
2 Rol. 122.1. 40. ; 

So, if the ſale be covinous. 2 Inf. 713. Pon. 164. | 

As, where the buyer knows that the ſeller has no right. 
2 Infl. 713. TO 55 | | 

Or the ſeller be of ſuch age, that the buyer knows him to be 
an inſant. Jbhid. | | : 

Or, if the buyer knows the ſeller to be a fem? covert, where 
ſhe does not uſe a trade for ſuch things, and does it without the 
conſent of her huſband. bid. 3 | 

So, if the ſale be in the night aſter ſun- ſetting, and before ſun- 
riſing, 2 Inſt. 714. | pe | 

Or, the treaty for the ſale was begun out of the market. 2 If. 
413. „ 1 : 

So, if there be no ſale : as, where no conſideration is paid; for 
that is a gift. 2 Inf. 513. OY | 

Or the goods are the goods of the buyer bimſelf. Vid. 

So a ſale in a fair, or market, does not hind the king. Ibid, 
If a man purſue his appeal freſhly againſl a felon of his goods, 
til} he de convicted, be ſhall have reſtitution of his goods, tho 
* Ar been ſold in market wert. 2 Infl. 714. | 

„by the f. 21 H. 8. 11. if a felon be convicted by the eyi- 
dence of the owner of the ſtolen goods, or by his procurement, 
upon indictment. 1bid. = 3 

*But the owner is not intitled to reſtitution before convidtion 
of the felon : thus he cannot maintain trover againſt a purchaſer 
in market overt who ſald the goods before conviQtion, tho! he gave 
him notice of the robbery while they were in his poſſeſſion } till 
conviction the property was in dubio, and the purchaſer was not 
bound to keep the goods till that time: but the owner has a right 
to the reſtitution of the goods in ſpecie, and perhaps would be 
entitled to recover damages in trover againſt any perſon who is 
ned with the goods after conyiction and refuſes to deliver them; 


. 


; MARKET. 


for then the goods are converted to the prejudice of the owner, 


2 Term Rep. 755. 


80, by the J. 2 U 3 Ph. & M.7. no fale of an horſe'ſtolen 


| binds the property, unleſs it ſtand, or be ridden an hour together, 


between 10 o'clock and ſun-ſet in an open part of the market, 
and all parties to the bargain come with rhe horfe to the book- 
keeper, and enter the colour and one mark at leaſt of the horie 


| fold, and pay the toll, if any due, elſe a penny. Vide pf. (F. i.) 


File Toll, 


And by the ft. 31 EL 12. no ſale of an horſe ſhall bind, unleſs 
the toll-maker, Ic. know rhe vender and enter his chriſtian, ſur- 
name, and dwelling, or elſe one, who knows him and is known 
to the tol-taker, vouch his knowledge of name, ſurname, 2d1- 
tion, and place of dwelling, which ſhall be entred, &c. vide paſt, 


(F. 1.) | 


And this ſtatute extends to an horſe taken by wrong, tho not 
. . ET” 5 

And is only additional to the common law, and the ſt. 2'& 3 Ni. 
& M. 7. all which muſt be purſued. 2 Inſt. 719. 

If the ſeller of a ſtolen horſe in market overt be entred in the 
toll-book by a falſe name, that does not alter the property. Fer 


2 J Owen 27. 1. Leo. 158. R. cont. Oo. El. 86. 


If a man plead a ſale in his ſhop, he muſt ſay, that it was in a 
ſhop where he uſed his trade. R. Mo. 624. l 
That it was in pleno nercatu. Mo. 624. 

And a cuſtom, that a ſale binds, do unus contrahentium fit liber 
homo, is void ; for it tends to a monopoly. Mo: 625. 25 
There can be no market-overt for pawning. Hartop v. Haare, 
P. 16 C 2. Hr. 1187. 1 Will. 8. 3 Athyns 44.] TA | 
*By 1& 2 F. and M. c. 7 no perſon living in the country, 
out of any city, borough, town-corporate or market town ſhall ſell 
by retvil within any city, fc. any woollen cloath, &c. except in 
open fairs.“ | | | „ 
* But the inhabitants of a market town, &c. are not pro- 


hibited by this act fron} ſelling wooflen cloth, c. in other 


market towns, Cc. by retail, and not in ppen fair. Doug. 256. 
(243) * oo de arts no yen 


(7) Whit Duties are payable. 
Mo (F. 1.) Toll. „„ 


THE duties uſually paid at a fair or market are toll, ſtallage, 
picage, Sc. „„ Mes nt th p Oe og ent, 
Toll is a reaſonable ſum due to the lord of the fair or market, 

for things ſold there, which are tollable. 2 Inſt. 220. 

And it was uſually allowed for witneſſing of the ſale. id. 
And, by common right, ſhall be only. upon a ſale of live cattle, 
not of victuals, wares, Ic. R. Mo. 47 4. RS 

Bur, by-cuſtom, it may be due for. all goods brought to the 
market. 1 Leo. 218, „„ al 
| So, 


So, by ſpecial 3 toll IS due for goods not ſold. Semb, 
Lut. 13 36 But that ſeems to be for ſtallage. Aal. 221. Mp. 
835. 2 Rl. 123.1. 37. Vide poſt, (F. 2.) 1 

if an antient fair or market returns to the crown, and the king 
regrants it, the toll paſſes. Pal. 78. 

The judges are to determine, whether the toll be reaſonable. 
2 It. 222, | 

The Mirror ſays, that a halfpenny ſhall be taken of goods of los. 
et fic pro rats, ſo that no toll exceed a penny. Bid. 


474. 


And therefore, above a penny is an unreaſonable toll. 1. 


Above a penny, or two pence. Per Poph. . El. 558. 


If the toll granted be unreaſonable, the grant will be ed. 2 Inſt. 
220. Cro. El. 558. 


So, by the ff. W. I. 


3 Ed. 1. 31. if the lord take an outrageous 


toll, the king ſhall take the franchiſe; and if it be by a bailiff, with- 
out the command of the lord, he fl render to the. plaintiff as - 


much more as he has taken, and ſhall be 


Vide ſoſt, (I.) 
An outrageous toll is any toll, when there 1s none due, or the 
party. is diſcharged of toll. 2 77; ht. 3220. 6 
Or, if more be exaQted than is due. 7570 - 
And therefore, an action upon the caſe hes againſt him, that 
takes an outrageous toll, wis. of . who n_ to be -quit. 


Fal. 1 


impriſoned for forty days. 


80 toll is not incident to a fair or marker: and therefore, a 
grantee ſha Il not have toll without a ſpecial grant. 2 Int. 220. 716. 
in marg. R. Cro El. 558. 592. Mo. 474. R. Pal. 77. 86. 
l And therefore if it is a new fair, cuſtom cannot ſupport | it. 
Holloway v. Smith, M. 16 G. 2. Str. 1171. 
And therefore, if the king grant a marker, Ce. de novo, cum on- 
nibus libertatibus pertinen be {hall not have toll, R. Pal. 78. 
- So, after a fair, or market granted, the king cannot grant 
a toll, without a grid pro gu. 2 Inſt. 220. 


(D. 18. 


And therefore, it is not ſufficient to alledge 
ket, with all tolls belonging, but there muſt | 
grant, or a preſcription for toll. Lut. 1 380. 

So the king cannot grant a toll for goods not brought to the 


market. 


Lut. 1502. 


Vide Prev vgative, 


the grant of a mar- 
alleged ; an expreſs 


So, regularly, toll ſhall-not be paid, before the ſale ; ; ſor it is 
due from the buyer, not from the ſeller. 2 Infl. 221. R. Lut. 


1336. 


So the king ſhall nt pay toll. 2 Inft. 221.1 | 

Nor tenant in antient demeſne, for goods for his tenements or 
family. 2 Inft. 221. 1 Rol. 321. B. 1 Leo. 233. Vide Ancient 
Demeſne, (F. 40 * | 

Nor, if a man has a grant to be diſcharged of toll, for goods for 
his own uſe, * ſince his grant. 2 W 221. 5 


And 


_ hid. 


0 M AR K E * 
And he ſhall be exempted in a fair or market of the king, 


Tho' the grant be for him only, it will be good agaiaſt the 
king's ſucceflors. R. Tel. 15. 5 ah , | 
A grantee to be quit of toil, may plead his exemption, 
Lit. 1332. . 5 | 
So, an inhabitant of a borough exempted by charter. 
So, an inhabitant of the dutchy of Lancaſter. Lut. 1379. : 
And a preſcription for an inhabitant is good, being for a diſ- 


charge. R. Lut. 1380. Adm. 2 Cro. 152. 


Tall booth. 


But if a marker, where toll was due by preſcription, comes tothe 
king, and he grants the market cum pertinentiis, the grantee ſhall 
have the toll. Pul. 78. 

ſhe owner of a market cannot diſtrain for toll the goods 
brought there to be ſold, as damage-feaſart, but he has an ac- 
tion for the toll. Jt igley v. Peacty, T. 5 & 6G.z. Id. Raym. 


1589. 


By the „l. 2& 3 Pl. & M. ) the owner of every fair or market 
ſhall appoint one in a ſpecial open place to take the toll, and keep 
the ſame place from ten in the morning till ſun- ſet, on pain of 405. 
who ſhall take the toll at the ſame and no other time, or place, and 
then have before him and enter the names and dwellings of all par- 
ties to bargain for any horſe, and the colour with one ſpecial mark 
of ſuch horſe, on pain of 406. and ſhall deliver the book by the net 


day to the owner of the fair, or marker, who ſhall make a note of 


tne number of the ho: ſ-s ſoid, and ſubſcribe bis name to it, on pain 

of 40s. on the defaulter. . 1 | 
By the f. 31 El. 12. no book-keeper ſhall take toll, or make 

an entry, &c. unleſs he truly knows the ſeller of the horſe, or his 

voucher, their names aud dwelimgs, and then ſhall truly enter 

2 1 and the price of the horſe, c. on pain of 5. for every 
tault. | 


| . 2. Stallage, Picage, Cc. 


Stallare is a duty for the liberty of having Ralls in a fair or mar- 
_— Hal. 77. or for removing them from-one place to another. 
(ErcEing a ſtall in a market js not of common right, ſtall-keeper 
mult compound as he can. Bayor of Northampion v. It urd, M. 
19 C. 2. Str. 1238. Wilſon. 107“ 5 
*Ard it is a treſpaſs to ſer tables in a market place, for the ſale 


of goods thereon, without leave of the owner of the ſoil, 2 Bl. 


Res. 116.* OED 
 Ficage is a duty for fs holes in the lord's ground for the 
poſts of the ftalls: Per Treby, gzo W. 29. Ful. 77. 5 | 
Aud it belongs to the ſoil ; and therefore, though a fair granted 
in Baro. g Engl./h land go to the eldeſt ſon, picage ſhall be to the 
rourgelt ſun of the grantee. Mo. 3744. | 
„„ By 


MARKET. 
By 3 2 man ſhall have toll for goods in a market, ſold 
or not ſold ; but this ſeemns to be for ſtallage. Vi de ante, (F. 7 


80 he may take for ſtallage the eighth part of a buſhel of 


corn in every four buſhels in Jpecie. 2 Kol. 123. J. 30. 37. th, 


£ 
| ue owner of an houſe next to a fair, or market, cannot 


open his ſhop for ſelling in a. marker, without payment of ſtal. 
lage; for if he takes the benefit of the market. he onght to pay 
| the duties there. - Cont. per Dod. But it 2yas R per Cur' 2 Rl. 


123. J. 30. 


If a man preſcribe for toll, viz pro qualibet flalla ſo much, it is 


well ; for toll is a general word. R. Lut. 1519. 
So, if there be a preſcription for toll, vis. inter alia aro qual. 15 


Palla, i it is well. Lut. 1519. 


Or, for the ſtall and foi] prope et circa Aallum ; ; for it ſhall be af- | 


certained by the uſage. R. Lut, 1519. 
(6. 1.) Court of Pypowders. 


O every fair or market, curia pedis pulveriſati, E. a court 


of pypowders, is incident. 4 ing. 273. . Go. E. 774. 


Or, by cuſtom, may be held where there 1s no fair or market. | 


4 Inf. 272. 
This is a court of record, in which ho ſteward 1s the judge. 
4 Infl. 272. Skin. 33. 
And it cannot be held before the mayor, or other perſon, except 


the ſteward, withour ſpecial cuſtom. R. Skin. 33. but by ſpecial 


cuſtom it may. 2 Bl. 23. 

The juriſdiction ſhall be, of contracts in \ the ſame fair or mark 
for goods there bought, or fold. 4 Infl. 272. | 

Or, for battery or diſturbance there. D. Ov. El. 774. 

Or, for, words to the ſlander of wares in the market. 4 I", 
272. 10 C. 73. 

And therefore, if the proceeding be « on a \ e i in the fair, 
Ec. but not for a thing to be ſold there, it will be void. R. Skin, 
33. R. 2 Bul. 21. | 

Or, for ſlander of another, which does not concern the fair, 
or the goods there. 4 Inft. 272. R. 10 C. 73. a. Co. LI 
174- 

Or, out of the precinct of the fair or market. 4 Inf. 272. 

Or, at a day before or after ;. tho' at another fair or market. 
4 Inft $79. 10 Co. 73. Cro, Bl. 773. 

by the f. 17 Ed. 4. 2. conf. by the „. . 3. 6. 


the ſteward, Sc. ſhall not hold plea upon pain of 8. unleſs | 


the plaintiff or his attorney ſwear, that the contract, c. in the 


declaration was within the time and precinR of the fair or 


market. 


* 
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And if it be ſworn te defendant may plead i in "ghatement, or 
tender iſſue, that it was not; and if no oath, or it be found for the 


_ defendant, the-plaint ſhal 7 be diſmiſſed, and the, party. ſent to his 


| remedy by common law. _ 
But ſuch oath need not appear upon the record. -Y 2 


1 
So, if it feos not appear in pleading, that the ſult there 
was for a matter. within che. jurildiQion, it will be void. * 


Kn, 33. 
So an information there, for a duty within the market, tho'; it 


is not void; is erroneous. R. Cro. El. 530. 
(G. 2.) How the Proceedings ſhall be. 


The proceedings in a court of pypowders ſhall be by ine 
And the cauſe of action, plaint. &c. ought to ariſe, and ſhall 
be intirely determined at the ſame fair. 4 Inf. 272. * 
And therefore, the proceſs ſhall be returnable de Hora in | 
horam. Ibid. 1 ; 
But time ſhall be allowed to the plaintiff upon a writ of i Inquiry. 


K. Gro. E. 774. 


(8) Clerk of the Market. 
ANTIENTLY, there was a contiuual market at the houſe of 


the king's court, and a clerk of the market to inquire, whe- 
ther the —— and ee were according to 0 ſtandard. 
4 bot. 27 5 
And be bag a court "A that purpoſe. IBid. 
And might make proceſs to the ſheriffs an! bailiffs, to refurn 
panels before him. lid. 
And all eſtreats were to be returned into the a Ibid. 
By the f. 16 R. 2. 3. he ſhall have all his weights and meaſures, 
according to ſtandard of the exchequer, ready with 25 when he 
makes alla 

But he could ng ho plea, except what 1 was held in the time of 
Edw. 1 4 Int. 27 

Nor limit the . of victuals. 4 1n/?. 275. 

Nor break pots; under the meafure. Semb. Sow, 57 

Nor diſtrain ex officio for a fine, in not conforming to the ſtand- 
ard. Semb. 1 Sal. 327. | 

By-the ,. 27 H. 8: 24 and 32H. 8. ao. the king's clerk of the 
market, and no other, ſhall uſe that office within the verge, Cc. 
notwithſtanding any grant to nyt liberty, Oe. while 1 it ee 
be within the verge. 

The office of clerk of the market requires, that hes ſet reaſonable 
prices upon proviſions in the king's progreſs, and ſurvey whether 
they are wholeſome, &c. 2 Ruſh. 37 3. 

'The clerk of the market way take renfoaciile fees. '2- Ruſh, 


375. 
By 


MARKET. 

By the ,. . I. 3 Ed. i. 26. nul miniſter le roy preigne reward 

pur faire ſon office within which ſtatute is the clerk of the market. 
2 Infl. 209. 4 Inft. 274. 2 


By the ft. 13 R. 2. 4. the king's clerk of the market 
ſhall do his office duly, and ſhall rake no common fine, on 
pain of 5. for the firſt, 16, for the ſecond, and 20/. for the 
third offence. e e ene | ” 

And therefore, if he prefcribe to have 2d. or other rate for 
viewing, and examining of meaſures, whether they are lawful or 


4 


not, it is void. R. 4 inſt. 4. 

Yet by the J. 7 H. 7. 3. (and 11 H. 7. 4.) he ſhall have 
1d. for ſealing of every buſhel, and an halfpenny for a leſs 
meaſure. | 

(1) Fozfeiture of a Fair, or Market. 
BY the /. North. 2 Ed. 3. 15. if a man hold his fair be- 
yond the time allowed, he forfeits the franchiſe. 2 Rol. 
124. . 30. | 

Or has a fair to hold two days, and he holds it three days. 
2 Rol 124. J. 30. XI ER 

But if a man hold his market upon the day allowed, and upon 
another day he ſhall not forfeit his market; but ſhall be puniſhed 
for the addition of the day. 2 Rol. 124. L 26. | 
If a man take outrageous toll, he does not forfeit the mar- 
ket, but the toll only. The /½. W. i. 31. ſays, le roy pentira le 
ranchiſe del marche en ſa maine; but that is, till it be redeemed. 


2 Inſt. 221. R. that the toll only is forfeited. Pal. 82. Quo 
W. Treby 37. | | Rs 


MARQUIS. : 
MARRIAGE. 


' ide Adion upon the Caſe upon Aſumpſit, (B. 8.)—Baron and 
Feme, (B. I, &c.— C. I, &c.—E. I, &c.) — Chancery, (3Z. 


1, &c.)— Dignity, (C. 6.)—Guardian, (G. 4.— H. 7.)—Pro- 
hibition, (G. 15) ws WO FTE | Se 


Parriage Brokage. | 
Vide Chancery, (3Z.8.) | 
Diſſolutton'of Marriage. 

Vide Parliament, (H. 3.) 


Vor. V. 3 


$o, if he holds his market at another day. 2 Rel 124. L 35 


50 


Vide Parliament, (H. 23.) —Prerogative, (C. 1, &c,)—War 
| | . 6.) 


Vide Juſticet, (L. 1.) — Juſtices of Peace, (B. 50, &c. 53 &. 
| 2.) 


Divorte. 


Jide Abatement, oy 43.)—Baron and Feme, (0 I, &c.)—Dowe, 
(A. 1, 2.)—Pleader, (2 V. 12.) 


Forcible Marriage. 
King's Marriage, 
Vi de Parliament, (H. 4.) 


Marriage Settlement. 
Pide Chancery, (3 7:1; 6): 


R 8 H A L. 


F we Certi Hate, (C.)— Courts, (E. 1, &c.—F. Ro 
(C.)—Oficer, (E. 3. ) 


MARSHALSEA. 
Vide Courts, (F.)— Impriſonment, (Cy. 


MARSHES. 
| Vide Wales, (A. $:3 


MARTIAL LAW. 


MASS. 
Vide Fuflices of Peace, (B. 14.) 


MASTER. 


58, &c.)— London, (N 


Malter of the Bolls, 
. Vide Chancery, (B. 4.) 


Maſters of Chancery. 
Vide Chancery, (B. 5.—W. 1, Kc.) 


Maſter of a Ship. 
Vide Merchant, (E. 2, &c.) 


7 


fn, 


u, 


MATTERS. 


| Watters of Laws. 
Vide Parliament, (H. I, &e. —1. 8 


Matters Civil. 
Vide Parliament, (H. 9, &c.) . 


Matters Criminal. 
Vide Parkaiment, (H. 6, &c. )— Prohibition, (F. 6.) 


| Matters Marine. 
Vide Aal. —Navigation. Farliameni, 155 2 5 


Matters Martial. 
Vide Parliament, (H. 22, &c.) 


Matters Matrimoniall. 
Vide Probibition, (G. 15.) 8 


Matters Teftamentary. — 
Vide Probilitioa, (G. 16, 25 | \ 


| 'M AYHEM. 
F de Battery (B.—E. 1, &c. Huli, (8. 6.) 


MAYOR. 


Vide Courts, (O. z. )— Diſmes, (M. 6, 7. Je Franchiſes, 6. 22.)— 
Lau. ( * Staple, (D. 1.) 


ME ASU RE S. 


1 Vide Fuſlices of Peace, (B. go, &c.)—Leet, (L.6, ke.) 


ME DIETAS LINOGVU X. 
Vide Alien, (C. 8.) 


Vide Chaſe, (G. 1.) 


E 2 


oo Trade, J: HERE are four ſpecies of merchants;:—merchant-adven- 
A, 1, KC.) 


MELIUS INQUIRENDUM. 
Vide Officer, (G. 12.—K. 12.)— Prerogative, (D. 67, &c.) 


b 


IS 


MERCHANT. 
(4) Merchant; wbo ſhall be. 


turers, merchants-dormant, travellers, and merchants-reſi- 
dent. 2 Brownl. 9g. | EA 
And, generally, every one ſhail be a merchant, who trafficks by 
way of buying and ſelling, or bartering of goods or any merchan- 
dize, within the realm, or in foreign parts. Sal. 4453. 
So, if a man draw a bill of exchange, he will be à merchant for 


that purpoſe. Vide pal, (F. 4. 
(B) Fator. 
FACTOR is authorized by a letter of the merchant, with 


a ſalary, or an allowance for bis care. Ma. 81. 
And the ſame perſon may be factor for many different mer- 
chants. Ibid. | | 

Every factor muſt purſue his commiſſion ſtrictly. IBid. 
And by his general commiſſion has authority to ſell upon credit. 
„ 5 62h 
CA factor has power to ſell, and thereby bind his principal, 
but he cannot bind or affect the. property of the goods, by 
pledging them as a ſecurity for his own debt, tho” there is 2 
bill of parcels, and a receipt. Paterſon v. Taſb, H. 16 G. 2. 
Ser. 1198. ] NE 
So, if a loſs happens to, the merchant, the factor ſhall 
_ excuſed, if he does not act contrary to his commiſſion. 
a. 81. AE EN | „ | 
But if a factor does, not purſue his commiſſion, he ſhall 
loſe his factorage, and ſhall anſwer to the merchant for his 
damage. [bid. 1 CEER | | 
And therefore, if a factor gives more, or buys leſs in 
quantity or quality, than his commiſſion requires, the merchant 
may diſclaim, and the factor ſhall take the geods bought to him- 
ſelf. Ma. 82. | ME, 1 
[If A. merchant in London orders B. merchant abroad, to buy 
him goods at a Dare erer B. exceeds the price, and ſends the 
goods, A. refuſes the contract, but diſpoſes of the goods as his 
own, and at a riſk ; he ſhall not be deemed the factor of B. but to 
= bare 


Wm. 


MERCHANT. 


have accepted; notwithſtanding what: he faid ;, and hall account 
ith B. according to tlie * B. paid. N v. Wilſon, T. 
1750. 1 Veſer 509. ] 
$0, if he thips them for a different port 8 Ma. 82. 
So, if he ſells for a lefs price than was directed without ſuffici- 
nt reaſon, he ſhall make atisfaction. [bid. 
If he ſells without giving advice, to make a profit to himfelf | 


bid. 

Or, ſells to 4. who was inſolvent, without a ſpecial direQion, 
r plain ignorance... Ma. 83. 
If a factor ſells to A. for his W ad before payment ſells 
or himſelf, and takes money for himſelf, he ſhall: anſwer ſo much 
pr the debt to his principal; for he cannot receive his own debt to 
de prejudice of the debt of his maſter. Ma. 82. 
[Where the euſtom of the trade is, that the factor ſells goods 
his own riſk, for which he has an additional allowance; no 
edit is given as between owner and buyer, ard the buyer is not 
ſwerable to the owner, tho' he gives him notice before pay- 
ent nut to pay to the factor, who has fafled. By the jury, 
painſt the direction of Lee C. J. and by a ſpecial jury on a neu 
zal, ſtill againſt C. J. 's direction. Scrim/hire v. Alderton, H.16G. 
Hr. 11B2.} © 
t is a e rule that where a factor who is authorized to 
| goods in his own name, makes the buyer debtor to himſelf; 
ough he is not anſwerable to his principal for the debt, if the mo- 
y be not paid, yet he has a right to receive it If it be, and his 
ceipt is a diſcharge to the buyer. Oæup. 255, 6.“ 

*He may compel ſuch payment by action, and the buyer | 
nnot defend himſelf againit ſuch action, by ſaying that the 
3 was . to bim in more than the amount. 14. 

If he makes a falſe entry at os cuſtom-houſe, whereby the 
ods are forfeired. Adm. Ca. Ch. 25. | 
And therefore, if a factor in a foreign kingdom do not pay the 
ſtoms, he ſhall have them to himſelf, and ſhall not be account- 
le to his principal. & Ca. Ch. 25. K. Ca. Ch. 76. | 
Otherwiſe, if he does not pay the caſtoms to the _ K. ca. 

0. 
If a factor takes ſecurity by an obligation of A. upon a ſale of 
dds, without authority, in his own name, he ſhall anſwer, if 4. 
Is. Semb. 2 Ca. Ch. 57, X 
[If a merchant directs his factor or correſpondent to-inſure, 
i he charges him with it as if done, and loſs happens, he ſhall 
charged as inſurer ; but if factor employs an agent, this equity 
tag extend to that agent. Tickel v. Short, H. 1750. 2 Peay 


4 


if 2 merchant abroad, Asehe in goods and the freight of a 
go, mortgage them to his correſpondent in England for pay 3 
money at a certain day, and by letter . 0 the bills of 

ing dired * to inſure, the latter ern: accepted the bills of 


54 


for inſurance from his correſpondent, does what is uſval to get tbe 


hall hold; if fraud appears between factor and vendee, othet 


nature of goods unſold, and if the factor become bankrupt, mult h 


MERCHANT. 


lading will be liable to an action for not inſuring, notwithſtanding 
the mortgage was become abſolute before the order was received. 
2 Term. Rep. 187.“ Ek Erb on 
® If a merchant in England has been uſed to procure. inſurances 
for his correſpondent abroad, in the uſual courſe of trade, the latter 
has a right to expect compliance with an order far inſurance from 
the former, though he has no effects in bis correſpondent 
hands, unleſs fome previous notice be given ta the contrary, 
Id. Ibid.* cs BY. 
If a merchant accept an order for inſurance, and limit the 
broker to too ſmall a premium in conſequence of which no in, 
ſurance can be procured, he is liable to make goad the Joſs to hi 
- correſpondence. Id. 188. s. 
Vet if a merchant reſiding in London, who has received an order 


inſurance effected he is not bound to do more. If bid. 

[A factor has a lien on goods conſigned: to him, not only fo 
incident charges, but as an item of mutual account for the general 
balance due to him, ſo long as he retains the poſleſſion; if he part 
with poſſeſſion, he parts with his lien. R. per Hurduicke C. Aru. 
zer v. Wilcox, H. 1754. Gardiner v. Coleman, 7. 1755. cited by 
Ld. Mansfield. Godin v. Lendin Afſurance Company, Hi. 31 G. + 
1 B. M. 489.) 1 BI. Rep. 104.* 1 5 | 

elf he be ſurety in a bond, for his principal, he has a lien on the 
price of the goods ſold by him for his principal, to the amount d pe. 
the ſum he is bound for, Cup. 25 1. 3 
[A dyer (not acting as a factor but merely as a manufacture. 
has no lien on goods delivered to him to dye for other debts only 


for 5 dying theſe goods. Green v. Farmer, F. 8 G. 3. 4 B. A 
2214. | Eee „ | 

| [A packer being in the nature of a factor, has. bid. gan 
[Joint factors are anſwerable and accbuntable for the whot Gre 


on an action of account. Gadfrey v. Saunders, P. 10 6. 
3 Wil. 73. 5 PL | 

[If a factor ſells goods as his own *by indorſement of the bill d 
lading* tho no delivery (if the goods are at fea) the vendt 


wiſe. Wright v. Campbell, P. 7 G. 3 4 B. M. 2046] 1 
Rep. 629.“ mT | 535. 
Bills remitted to a factor or banker, while unpaid, are in ti 


returned to the principal, ſubject ta ſuch lien as the factor mi 
have thereon. 2 Bl. Rep. 1154. . | 
If a factor in conſideration of goads being conſigned to his or be 
accept bills drawn by the conſignor, and pay part of the freigh 
and become inſolvent before the bills are due, and hefore the go 
get into his actual poſſeſſion, the conſignor may ſtop them in tr 
fitu. 3 Term Rep. 119. 783.* f 4 % a4 62m 
But, in order to deveſt the conſignors right to ſtop in train 
it is not neceſſary that the goods ſhould have been taken b) l. 
hands of the conſignee himſelf. 3 Term Rep. 464.“ 


MERCHANT. 


elf the conſignee aſſign the bills of Jading to a third perſon 
for a valuable conſideration, the right of the conſignor as againſt 
ſuch aſſignee is deveſted. 2 Term Rep. 63. held contra by the 
court of Exchequer chamber in a writ of error from B. R.“ 


(C) Broker. 


BROKERS are perſons employed among merchants to make 
contract, between them, and fix the exchange for payment of 
wares fold or bought. Ma. 143. 
And by uſage in London. freemen of the city ſeleQed out of 
the companies of which they are free, and preſented by ſix at 
leaft approved members of their company to the mayor and al- 
dermen, and by the court of aldermen allowed, have been ad- 
mitted and ſworn to be brokers in London. Vide the ſt. 1 Fac. 21. 
E ; : +[Fid: alſo 
»A commiſſion del credere, is an abſolute engagement to the the 6 4,, 
principal from the broker, and makes him liable in the firſt in- 16. 
ſtance : ſo that the broker is liable at all events; though the prin- 
cipal may reſort to the under-writer as a collateral ſecurity. 
1 Term Rep. 112.® | | | 
Where a bankrupt has under-written a policy to a broker acting 
under a commiſſion 4 credere, and a loſs, upon the policy, hap- 
pens before the . bankruptcy, but is not adjuſted till after, the 
broker may deduQ the amount of the loſs from the debt which 
he owes to the eſtate of the bankrupt, and if, by miftake, he pay 
it to the aſſignees, he may recover it from them as money ha 
and received to his uſe. 1 Term Rep. 285. | 
[One who for brokage and hire negociates and concludes bar- 
gains for ſtocks is a broker within 6 Ann. c. 16. Janſſen v. 
Green, T. 7 G. 3. 4 B. M. 2103.) | 
But pawn-hrokers, who buy and ſell goods upcn pawn, uſe an 
unlawful trade. Kelp. 50. 11 th 
And by the „. 1. (or 2.) Fac. 21. f 5: a ſale or pawn to them / 8 6. £ 
of goods purloined, or ſtolen at any place within the city or li- 24. 
berties of London, or in Meſiminſter or Southwark, or within two 
miles of Londen, ſhall not alter the property of the goods ſo pur- 
loined or ſtolen, | ; 
And an aQtion lies againſt them by the owner for ſuch goods, 
tho the felon be not proſecuted. . Kelg. 50. ù%ùů ÜUGFk!“ ${ Vide the 
And by the ſame /tatute, ſ. 7. if the owner require the pawn-/' 30 G. 2. 
broker to ſhew him ſuch goods, and tell bow he came by them, 
or how he hath diſpoſed of them, and he refuſe to diſcloſe them, 
ke ſorfeits double the value. | | | 
For the regulation of pawn-brokers, ſee 25 G. 3. c. 48. 
87.6.3. c 459*: _ 


MERCHANT. 


(D) Lex Mertatoria. 
| There ſhall be no Survivorſhip. 


LEX mercatoria, or law-merchant, is part of the law of Eng. 

land. Co. L. II. 6. 2 Kol. 114. | 
[And therefore it cannot be proved by witneſs. Pillans v. Van 

Mierop, P 5 G. 3. 3 B. M. 16633 N 

Per legem mercntoriam, the merchandizes, debts, and duties of 
joi:1t-merchants do not ſurvive, but go to the executor of hin 
who dies ; for jus accreſcendi inter mercatores pro beneficio commerci 
 bocum non habet. Co. L. 182. a. | | N 

And this extends to all merchants and traders, tho they do nat 
go beyond ſea. 2 Braun. 9g. 3 
And therefore, the executar of the deceaſed ſha!] join with the 
ſurviving merchant, for goods carried away in the life-time of the 
' teſtator. Lut. 1493. Dub. whether neceſſary. . 189. Con. 
for the remedy ſurvives, tho the duty does not ſurvive. Sul. 
444. *If money be owen to two partners, and after the death 
of one it be paid to a third perſon, the ſurviving partner may 
maintain an action for money had and received, in his own right, 
2 Term Rep. 476.* ; _ : 

[If judgment is obtained againſt a ſurviving partner for a part- 
nerſhip debt, it is ſtil] a partnerfhip debt. Jucomb v. Harald, 
P. 1751. 1 Vexey 265 ] 85 

And if a joint · factor dies, an account lies againſt the executor 
of the deceaſed, and the ſurvivor. Ca. Ch. 127. 

Vet the ſurvivor of joiut-factors may be charged ſolely, for 
godds ſold by him and his partner. K. Ca. Ch. 127. 

So, if a joint-merehant die, the action for money due to. them 
ſurvives ; for the ſurvivor and the executor of the deceaſed cannot 
join. Sal. 444. | ; 
[Articles of partnerſhip in trade do not ſubſiſt for the benefit 
of executors (to intitle them to continue in the partnerſhip) unleſ 
ſpecially provided. Pierce v. Chamberlain, M. 1750. 2 Fey 
33.] 'In a cauſe.for an account of a copartnerſhip, both partie 
being dead, a receiver ſhall be appointed, otherwiſe in the caſe 
of a ſurviving partner. 2 Brorwn 272.5 185 > 

Aſſumpſit for a partnerſhip debt may be brought againſt one 
partner only, and unleſs he plead in abatement he fhall be after- 
wards concluded. 1 Bl. Rep. 69g. 5 Bur. 2613. 2 Bl. Re. 


A 


If partners diſſolve their partnerſhip, perfons who deal with 
either without notice of ſuch diſſolution have a right againſt both, 
Coop. 449. - gd 

If two be partners, as attornies and condeyancers, and one receive 
: my to 10 m = on mortgage, the other is anſwerable for 
the amount, though his partner gave only his own ſeparate recei 
for it. Cowp. 814.* F , E OA Ren 

| hut 


MERCHAN I. 


"But to make a perſon liable as a partner, there muſt ane be 
a Ontraf between him and the oftenſible perſon, or he muſt have 
permitted the latter to make uſe of his credit, and to hold him 
out as one jointly anſwerable. Dang: 371. (356) %. 

One partner may maintain an action for mapey bad and re- 
ceived, againſt the other partner for money receiverl-ro the ſepa- 
rate uſe of the former, and wrongfully carried to the partnerſhip 
account. 2 Term Rep. 476.* 

«Surety ſor the ſervice of JC 20/4 ſole 1 25 does not ex- | 
tend to a ſubſequent partnerthip. 2 Bl. Rep. 934.* 

Money lent to a trader, by a partner who retires from daß 
neſs at legal intereſt, with an additional annuity for a certain 
rerm of ye-rs, is not a conrinkailoe of the partnerſhip. 2 Bl. 
Rep. 998.“ 

*On a bankruptcy between partners, they are intitled as agati: ik 
each other to the balance of accounts. Coup. 459.* 

And the aſſignees under a commiſſion againft one partner can 
only be tenants in common of an undivided fnotety, ſubject ro all 9 
the rights of the other partner. Id. 449. | | 

if one of two partuers commit a ſecret act of bankruptcy * 
the other partner may, for a valuable confideration, and withuur 
fraud, diſpoſe of the partnerſhip effects; and thongh the latter 
afterwards become bankrupt, the aſſi gnees under a joint vom- 
miſſion cannot maintain trover againtt the bona me rendee of ſuch 
partner ſhip effects. Id. 16id.* 43 | - 4 

If on an execution againſt one of two partners, the parmer- 
ſhip effect, be taken and fold, the court wit] order the therift to 
pay over to the other, a fre of the produce proportioned to his 

thare in the partnerſhip effects, to be aſcertained by the maſter. 
Doug. 650. (628.)# | 

(E. 1.) Contrafts of Merchants. 
CONT RACTS of merchants, are regal, notarial, or verbal. 

Ma. 89. | 

The regal are, where the king by commilſ>:er< contratts with 
any particular merchants for proviſions, apparel, Sc. of the army, 

| Oc. Ibid. 

Notarial contracts are, where an entry, of the contract i is made 
by a public notary. Mu. 90. 


(E. 2) Contract by Charterparty. 


Contra@ by charterparty is, when there are agreements or co- (f 2) 
venants by charter, between one or more merchants, and the How made. 
maſter or owners of a ſhip, for the freight of his ſhip and the ſafe 
carriage of the merchandizes. Ma. 97. 

No thip ought to be freighted without a charterparty. Ihid. 


The merchant ought to import his goods in the ſhip, and pay wh 4 


the freight according to the agreements by che charterparty. merchant 


ought © do 


Ma, 98, 99. be 3 ot 
| iP. 


a 
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The uſual freight is ſo much per ton. Ma. 99. 

Or, ſo much for the voyage ou:ward, and ſo much inward, or 
ſo much ſor the whole. Ma. 98. 100. y 

If no ſum is expreſſed for the freight, fo much ought to be 
paid as is uſual in fuch voyage. Ma. 100. 

So, if the freight be agreed for ſuch goods, and the merchant 
puts more in the ſhip, the maſter ſhall take as much freight as 
he pleafes. Ma. 99. 5 
I the freight be agreed for 3/. per tor, and afterwards there 
is an embargo upon the ſhip for fix weeks, the matter may make 
a new agreement with the merchant's factor for 67. a ton, with- 
out diſcovering the former agreemert. R. 2 Fer. 242. 

If the freight be in groſs, dig. 600!. for a thip of 200 tons, it 
ſhall. be paid, tho the thip has nor ſo many tons. Ma. 100. 

If the ſhip be freizhted, ſo much outward and fo much in- 
ward, the outward freight ſhall be paid, tho the ſhip periſh in 
her return. Ma. 98. | | . 

Or, return without lading, by the default of the merchant or 
his ſactor, the whole ſhall be paid. Semb, 2. Co. Ch. 75. 2 Vr. 
212. | | 

So, tho' by the letter of the charterparty, the freight cannot 
be recovered by law, yet, if by the intent it ought to be paid, it 
thall be recovered in equity. 2. Ver. 210. | 

But if the ſhip periſh, the whole freight from the laft place or 
time of payment will be loſt. 1 SJ. 236. Doug. 541. (523.) 
542. (524. “ | : 

So, if there be a default in the maſter, he ſhall lofe his freight : 
#5 if the maſter ſail out of port in a tempeſt, Sc. Ma. 98. 102. 
Vide poſt, (E. 6. 9.) | X 

r, without a pilot, or neceſſaries, or eontrary to the terms 
required by the charterparty. Ma 98. 102. : 

So, if the ſhip returns without lading, where he does not ſtay 
for it the whole time agreed, and makes a proteſt againſt the 
factor, fc. Ma. 98. | | 

Tho there was danger of being taken by the enemy, if he 
had ſtayed. Ma. Ibid. | 

And if no freight was payable till the return, he ſhall loſe the 
freight outward as well as inward. Ibid. | 

The goods carried, generally, are a ſecurity for the freight. 


* Doug. 8 

And the malter need not deliver them, without payment. 

[If a freighted ſhip becomes diſabled without the maſter's 
fault, he has his option to refit (if poſſible in convenient time) or 
to hire another ſhip to carry the goods; if the merchant will not 
agree to this, the maſter is intitled to the full freight of the 
whole voyage. Lutwidge v. Grey, in the Houſe of Lords, 177 3, 
cited in Luke v. Hyde, M. 33G.2. 2 B. M. 882.) *1 Bl. 
A | | 5 

The maſter ſhall have his freight, tho' the goods are ſpoiled, 
if the merchant takes them. 1bid. | | 


\ 


MERCHANT. 


[The merchant may abandon «ll, tho all are not loſt: bur he 
cannot abandon ſome, and take ſome ; if he abandons all, he is 
excuſed freight. 16:d.] 8 r 

If the thip is diſabled/or taken, when part of the voyage is 
performed, without fault of the niafter, he ſhall be paid à rute - 
able proportion of the freight. Jbid. PDE 


aA ſhip is freighted from Ne foundland to Liſbon, when ſeven- 


teen days at ſea, and within four days of Liſbon, is taken, re- 


taken, brought to Biddiford, the merchant has his goods, pays 


half ſalrage, ſends them ro Hilla, and ſells rhem at loſs; the 


maſter is intitled to ſeventeen twenty-one parts of the freight of 


half the goods, %% 


 Bottomniarie, bottomage, or bottomree, is ſo called, where the 
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(F. 3.) 
Contract of 


maſter tu kes vp money, by way of loan, for the ule of the thrp, I +. 


and pledges the bottom or keel of the ſhip for ſecurity of pay- 
meat; Lat; 2525" 8 „ 


*If the owner of a ſhip charge her for repairs done in Eu land. 


by an inſtrument under ſeal, ſtated to be by way of bo/romree, on 
which ſhe was afterwards {eized by adimiralty proceſs, ard decreed 
to be ſold to ſatisfy the demand, and no appeal is made from that 
ſentence, but between the ſeizure and decree a writ of execution 
iſſues againſt the owner at the ſuit of another creditor, the theritt 
cannot take the veſtel under this writ; nar can trover be main» 
rained againſt the officer in poſſeſſion by the warrant of the court 
of admiralty. 1 Term Rep. 649.* To | | 

And ſuch hypothecation of the ſhip hinds the owners. Lat. 252. 
Vide Admiralty, (E. 10, 41.) e 


So, if a man makes a loan of money to be paid upon the return | 


of the ſhip, and takes a ſecurity by obligation, &c. ſuch contract 
is called a bottonree contract. Ma. 122. i 

Where repairs are ordered by the underwriters, for the pay- 
ment of which a bottomree bond is given, and they refuſe to py 
it on the arrival of the ſhip, in conſequence of which ſhe is ſol, 


they are liable for all the dama ge which thiil accrue to the owner, 


in conſequence of that refuſal. 2 Term Rep. 407.* 

And becauſe the lender loſes his morey, if the {hip does not 
return from the voyage, a great intercit or /remium is uſually 
taken for it, and will not be uſurious. Vide Uſury, (B) _ 

But if a contract be ntade, by colour of b:7tomree, to evade the 
ſtatute of uſury, it will be uſurious. 

So, if the maſter or merchant takes a loan upon a Vottonmee 
contract, and deviates from the voyage agreed, he ſhall pay the 
money, tho' the ſhip never returns, but is loſt before the time of 


payment agreed upon; for the deviation was the default of the 


maſter, R. Skin. 15 2. 


3 maſter has the power over, and charge of the ſhip. 
. 102, | 
And therefore, ought to take care that the ſhip and tackle be 
lufficient, Ma. 103. | | 
And 


E. 8) 
What the 
ought to da. 
Provide the 


— 


60 MERCHANT. 
And he ſhall anfwer for the damage which happens, if he 
purſaes his voyage when the overloop of the thip is untight, or 
pump faulty. id. 5 n 
1 So he ſhall. anſwer for damage by bad books, ropes, blocks, 
Sc. whereof he has notice. lit. N 


(E. 6.) So the maſter ought to purſue fits voyage with due care ac- 
Perlorm his cording to the inſtructions: and therefore, all anſwer for 
voJage. damage which happens, if he hoift fail} without a good pilot. 

Ma. 102. ; | | | 


Or, in tempeſtuous weather, without the advice of his com- 


pany Ma. 102. Fide ante, (E. 3. — , (E. 9.) 


* (E.7.} lf a contract be not by charterparty, but only by earneſt given, 


ke on, if the merchant recedes from the contract, he loſes bis earneft 
How dif. only. Ma. 99. . 
ſolved. If the maſter recedes, he ſhall loſe double the earneft. bid. 
In a charterparty, if A. covenants to proceed to V. to ſtay 
forty days, and load with the goods Bs agents tender to be 
laden; and in confideration B. agrees to pay freight at 4/ 10s. 
per ton; proviſo if the ſhip does not arrive on iſt March, then 
to be at R. s option to load at that freight, or the current freight, 


or not at all; and 4 does nor go 0 . he is liable to the penalty. 


Shubrick v. Salnond, H. 5 C. 3. 3 B. M. 1637.] 


tr. 2.) If a contract by charterpa'ty be broken, covenant lies upon it 
Remedy for hy the one party or the other. 3 Lw. 41. Lew. Ent. 37. 


6:1 oi The owner of the ſhip is liable to the freighter, for the default 


of the maſter, though the freight was to go to the maſter, either 
by ſpecial agreement of the owner, or by the euſtom of trade, 
and though it were in a trade unlawful in the foreign country, 
bur lawful in England. Boucher v. Latoſon, H. 8 G. 2. and H. 
9 G. 2. B. R. H 85 C19]! — 

{Bur it muſt be charged on the cuſtom of the realm, as in a 
ſhip uſually carrying for hire, or employed that voyage to carry 
for hire; or on the perſonal undertaking of the owner ;z and in a 
ſpecial verdict ris mult be ſpecially found; on a general verdict, 
it ic preſumed. .d. 


[A owner of a lhip lets it to B. for a voyage for a ſum cer- 


tain, and B. to have the benefit of carrying goods, and A. cove- 
nants for the condition of the ſhip, and the behaviour of the 
maſter, C ſends gold, and has bills of lading fizned by the 


after, A. is liable and not B. Pariſh v. Crawford, H. 19 G. 2. 


SF-T25E] | 

[Te plaintiff muſt ſue for the whole penalty at law, but if the 
defendant thereupon applies to equity for relief, on his. paying 
principal, intereſt and coſt, the charterparty ſhall be delivered, 
and ſatisfaction acknowledged. Forward v. Duffield, T. 1747. 


5 Aikyns, 555.] 


If a factor hires a ſhip, and executes a charterparty, by which 
the goods to be put on board are made liable to the maſter; and 


| 
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Gme merchants load the ſhip, and agree with the factor at gf. per 
ton for the carriage, and the factor becomes bankrupt; the mer- 
chants are not liable to the owner's demand, nor their goods, but 
they are liable to pay the factor the freight of the cargo, and as 
the maſler has a ſpeciſic lien on the goods, he muſt be paid before 
the albgnees of the bankrupt take any thing. Paul v. Birch, T. 
1743. 2 An 621. 5 E 
*Owners of ſkips let to freight under the charterparties of the 
Ea. India company are not anſwerable for damage or loſs to che 
cargo happening by the act of God. Doug. 272. (259. ef. ſeg.) 
4 Ship damage” in thoſe charterparties, means damage from 
negligence, inſufficiency or bad ſtowage ia the ſhip, excluſire of 
whit is occaſioned by ſtorm or other fea hazard. Id. ilid.“ 


As to Contract between Maſter and Owners. 
Vide Navigation, (I. 4.) 


What Contract is good by the Law-Marine, 
Vide Admiralty, (E. 10, 11.) 


(E. 9.) Contra& by Policy of Afſurance. 


A policy of aſſurance is, when a merchant gives a conſidera- 
tion in money to others, to afſure his goods, ſhip, or other thing 
by him adventured, upon ſuch terms, as may be agreed between 
the merchants and afſurers. Vide ft. 43 El. 12 NE. 

This uſage was introduced by the emperor Claudius Ceſar, and 
recorded among the laws of Oleron, and afterwards uſed amongit 
merchants in Exglaud, and fince in other kingdoms. Ma. 105. 

And by the /. 43 El. 12. it appears, that this uſage is com- 
mon, when a grand adventure is made 4n parts remote, whereby 
if the ſhip periſhes, the loſs is divided amongſt many, _ | 

And upon this ſtatute the king may make an office for entry of 
policies. N. Hard. 351. | | | 

By the inſtrument, or policy of aſſurance, in conſideration of a 
premium of ſo much per cent. to be paid by the merchant, che 
aſſurers aſſure ſuch a {kip, her tackle. and keel, fc. from Lon- 
don to ſuch a port; and if the ſhip, Ec. periſh, every ſubſcriber 
pays the ſum by him ſubſcribed for recompence of the loſs. 
2 San. 200. ; 

(If a ſhip is inſured at and from a place, whilſt ſhe-is there 
preparing for the voyage, the iafurer is liable; but if the oyage 
is laid aſide, and the ſhip lies there ſeveral years, with the owner's 
privity,, the inſurer is not liable. Chitty v. Selwin, T. 1742. 
2 Atkyns 3 59-] | ig, a wn 

If a ſhip inſured for à certain time ſail before the time on a 
different voyage from that inſured, the aſſured cannot recover, 
though ſhe afterwards get into the courſe of the voyage deſcribed 
in the policy, and is loſt after day on which the policy was to 
have attached. 2 Term Rep. 30. 6 _ 


| 
. 
\ 
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injured ſhould have an intereſt in the houſe, at the time the policy 


| leaſe of a houſe is expired, and after the fire happens, the in- 


Badcocl, P. 1743. 2 Athyns, 5 54. | 
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fuch a country, or port, and her return to London, . 2: Sand. 200, 
Or, for a voyage to ſuch a country, and: to trade there, and 
return to ſuch a port. lid. r e 
So, it may be for the goods and merchandizes laden in ſuch x 
ſhip. Ma. 106. B 

Or, for ſuch and ſuch goods in particular. . 
Or, for goods laden, or to be laden in any ſhip at fuch a port, 
or from ſuch a country to London. Shin. 327. 

If freight be inſured on a valuation, and after part of the 
goods are loaded on board, the ſhip be driven from her moorings 
and loſt, the reſt of the goods being ready to be ſhipped, the in- 
ſured is intitled to recover the whole of the valued freight, 
3 Term Rep. 362. Cont. 2 Str. 1251.“ 3 
' Sv, for money; tho? he has no intereſt in the ſhip or cargo, 
except what he lends upon bottomree bond. Cont. 2 Ver. 269. 
Rates Ver. . — | 

If a man who has lent money on bottomree or reſpandentia, in- 

fures on goods, he cannot recover; for bottomrce or reſpondentia 
mult be ſpecified in the policy. Glover v. Black, T. 3 G. 3. 
3 B. M. 1394.] 1 Bl. Rep. 396. 9. 405. 422 
| So an aſſurance may be made upon ſhip and goods, loft or nt 
ht. 2 Sand. 200. (Vide Ma. 107. 1 | 

For the goods of A. without account; if proved that A. had 
goods there, tho” the particulars are not proved. Skin. 405. 

So it may be made for the life of any perſon. Ma. 107. 

[By fat. 14 G. 3. c. 48. no inſurance ſhall be made on lives, 
or other event, but by perſon having intereſt therein whoſe name 
mult be inſerted ; and he can recover no more than his intereſ 
amounts to. This extends not to bond fide inſurances on ſhips or 
goods, | | | 

{On inſurances of houſes agaioſt fire, it is neceſſary the: party 


: Sd an aſſurance may be made for a ſhip, Oc. in her voyage to 


is made out, and at the time the fire happens; therefore after the 


fured's aſſigning the policy does not oblige the inſurers to make 
good the Joſs to the Jandlord, the aſſignee. Sadlers Company . 


[Policies of aſſurance againit fire are not aſſignable in their nr 
ture, nor intended to be aſſigned from one perſon to another, 
without the conſent of the office. IbBid.] tors 

[ Policy of inſurance againſt fire, with proviſo not to be liable 
if burnt by invaſion by foreign enemies, or any military or uſurped 
power whatſoever 5 a mob riſes on account of the dearneſs of pro: quiſ 
viſions, the proclamation is read, mob diſperſes, another ariſe 34 
and burns the houſe: this is not an uſurped power within tht 
g Drinkwater v. London Aſurance, M. 8 G. 3. 2 /i take 

6 0 | 5 
LA warlike fort may not be inſured by the governor ; but 2 v0 own 
minal fort, really a. factory, and only defenſible againſt black 9. Pon 

| | ue 
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tives, may be inſured by a governor, who is a merchant; and nor 


2 military man. Carter v. Bochm, P.6 G. 3. 3 B. M. tg0g.] 
[Such inſurance is good, tho? the inſured does nor diſcloſe ſuch 
conditions of the place as do not affect the riſque inſured againſt; 
nor his ſpeculations, that the enemy might make them a viſit, 
being unable to act elſewhere ; nor that the enemy deſigned to 
attack them the year before, Ilia. e 
So a policy may be explained by a pare agreement; as, that 
it ſhall not take effect till the ſhip arrive at ſuch a place, tho” the 
policy be from London. Sal. 444, 5- Cont. Skin. 55. 


That it ſhall be for the ſhip AH. where- B. is commander; tho? 


the policy by miſtake was for the ſhip B. where, D. was com- 
mander. Per Holt, Sal. 444+ | | 


So, if the policy has a blank for the time of the inſurance, it 


ſhall be helped by a verdict. Semb. V. g. 275. | 


If the ſhip or goods inſured be loſt in whole or in part, every 


aſſurer ſhail make recompence according to his ſubſcription, or 
pro ratd in proportion thereto. Ma. 105. 108. 118. | 
The nature of a policy is an inſurance on the ſbip, for the voy- 

age If either the thip or the voyage, be loſt, it is a total lols. 
1 Term Rep. 191.“ | % | 
But if che ſhip arrive ſafe, the circumſtance of her not being 
worth repairing, will not make ita total loſs. Id. 187.* 


*And owners of (hips are not intitled to abandon, unleſs at 


ſome period of the voyage there has been a total loſs : and where 
the jury have found only an average loſs, occaſioned by the perils 


of the ſea, the court are precluded from ſaying there has been a 


total loſs. Id. ibid. | | 
When the aſſured receive intelligence of ſuch a loſs as intitles 
them to abandon, they mult make their election in the firſt in- 
{tance ; and if they abandon they muſt give the underwriters no- 
tice in a reaſonable time, otherwiſe they wave their right to 


abandon, and can only recover as for an average loſs. 1 Term 
Rep. 608.“ 3 


Ce inſurer, after ſatisfaction made to the aſſured, ſtands in his 


place as to the goods, ſalvage, and reſtitution, and is intitled to 
a ſhare of prizes taken by virtue of letters of repriſal. Randal! 
v. Cockran, T. 1748. 1 Vezey 98.] 85 | | 

[If a ſhip inſured is taken, retaken, and no perſon appearing 


to give ſecurity, condemned and fold, the moiety paid the recap- 


tors, and the other moiety remains with the officers of the court, 
and the inſured recovers on the policy. Chancery will not re- 
ſtrain him from proceeding for the whole, if he offers to relin- 
quiſh the ſalvage to the inſurer. Pringle v. Hartley, M. 1744. 
3 Akyns 195.] | | | 
(If a privateer is inſured to cruiſe for three months, and is 


taken by the enemy, retaken before ſhe is infra 2 hoſlis, 
0 


carried into a neutral port, and ſentenced to be reſtored to the 
owners on paying ſalvage, yet it is a total loſs to the inſured. 
Pond v. King, H. 21 G.2. 1 Will. 191.] 
[If the ſalvage falls ſhort of the freight, it is to be conſidered 
1 a total loſs. Bog v. Brown, M. 10 G. 2. Str. 1015 
| c 
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[The expences of ſalvage may be given in evidence, though 
the only ſpecial damage laid is, that the goods were ſpoiled by 
the ſhip's ſinking, for it is within the cauſe of action. Cary i. 
Knee To 9 C2 F. R. H. oe] CRT OWEN 

Ik a ſhip is taken, retaken, and arrived in England before the 
. inſured offers to abandon, and is afterwards brought to the pon 
of delivery, and has ſuſtained no damage from the capture, he 
cannot recover for. a total but only an average loſs. Humilten y, 
Mendez, T. 1 G. 34. 2 B. M.1198 ] *1 Bl. Rep. 276. 

Cin action on the caſe, on policy of inſurance, tho' the decla- 
tion is for a total loſs, and damages laid for ſuch, and plaintif 
only proves an average loſs, and does not _— to prove a total 
loſs, yet he may recover as for a partial loſs. Gardner v. Crnaſ- 
dale, H. 33 G. 2. 2 B. M. goq-] *1 Bl. Rep. 198. Dog. 
752. n. (704+)* . | Rs 

An average loſs, on a valued policy, muſt be eftimated by th 
real. value of the goods on board. 1 Bl. Rep. 2799. 

„Where there has been only an average loſs, but the account 
is ſo complicated that it cannot be adjuſted in court, the jury, by 
conſent of the parties, may find for à total loſs, the plaintiff en- 
tering igto a rule, to account to the underwriters for what pan 
of the inſured property he ſhall recover. Dong. 294. (281.)* 

The owners of goods inſured, by the act of ſtrifting the goods 
from one ſhip to. another, do not preclude themſelves from reco- 
vering an average loſs ariſing from the capture of that other ſhip, 
if they acted for the benefit of all concerned. 1 Term Rep, 
611. n. | POLE 

The duty ariſes on the ſhip's arrival and Janding her cargo, 
the infured has hen a right to fatisfaQtion, to be paid ſuch pro- 
portion of the prime coſt, or value in the policy, as correſponds 
with the. proportion of the diminution in value occaſioned by the 
damage; and the adjuſtment muſt be according to the value at 
that time, and not depend on ſpeculations or future events.] 

{Thus A. inſures ſugars to Hamburgb, at 30l. per hogſhead, 
it is damaged, and therefore, and therefore only, muſt be imme- 
diately fold ; the value of ſugar undamaged is then 231. of this 
damaged ſugar 20/. 4. ſhall pay the ſame proportion of zol. as 
31. (the difference between 22/. and 20l.) is of 240. that is, 
_ twenty=thirds of 30/. Lewis v. Rucker, P. 1 G. 3. 26. 

. 1167. 24s £9 958 bony, 

[Average ſignifies a contribution to a general loſs : it alſo fig: 
nifes a particular partial loſs. WWilfon v. Smith, T. 4 G. 3. 
3 B. M. 1550 } | 2 mn 

If corn is inſured free from average, unleſs general, or the ſu} 
be firandcd, and the ſhip is obliged in a ſtorm to cut away and 
leave her cable and anchor, and runs into a port to refit, then 
proceeds to the port of delivery, and delivers ths corn which is 
damaged by the ſtorm, the inſured cannot recover. Tbid.] 

Where a ſhip has been forced by a ſtorm to enter a port, in 
order to repair, and cannot continue her voyage without appt 

rent tiſque of being loſt, the wages and proviſions of the crew 
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of loading, and every. other expence incurred by chat neceſſity. 
2 Term Rep. 414.* 1 n 
80, the charges of loading and unloading the cargo, and 


bired for. the repairs, become general average. Id. 407.» - 
Freight muſt contribute to general average. Id. 408.“ 


aſſurer: as, if the owner of a decayed ſhip after aſſuranee deſtroy 
the ſhip. Ma. 17. 55 a 
Or, if the ſhip periſh by his default. id. 

Or, the default of the pilot. Ma. 109. 
the ſhip of an enemy. Skin, 37. | f 

So, if 2 man knows the, ſhip, Ic. to be loſt before aſſurance. 
8/8. 3% 542 | „ . 
Tho! che afforance was for the ſhip, hf or noe bf. id. _ 


if the ſhip was loſt before aſſurance, tho' the aſſured did not know 
it. %. 324. 7% 3 . 
But if goods be inſured from the lading of them on board the 


underwritten; the underwriter is liable, for the warranty is com- 


ep. 360. 8 AS Ny e IT | 
[An agreement between the - inſured and the firſt under- 
riter, © that he ſhall not be bound by bis ſigning the policy,” 


G B. M. 1361] 5 1 Fa ; 
[A fraudulent policy ſhall be delivered up, and the premium 
eturned, dedutting coſts. - 1bid.] | 


4 So, if the voyage be changed, or a deviation made by the de- 

1 ault of the aſſured. o. 324. e Ty 

ef Or, of the maſter. . S. 325. | TE 

* [If a ſhip is inſured from one port to another, but takes in 

* goods to he delivered at a third, and is loſt. before ſhe comes to 

- he dividing point of the two vayages, the inſurer is liable; for the 
; ntention to deviate n 


19 C. 2. Str. 1249.] c 
Or the goods are transferred to another ſhip. - Sho. 325. 


by So the, aſſurer ſhall not be charged for goods, &c. laben, . 
a r ſtolen by any of the mariner: Me. 19. 55 
x Or taken felonjouſly out of, the ſhip. Ibid. 

Tho the aſſurance be ,agginſt pirates, .thjeves, c. for it ſhall 

7 intended of public. thieves, az, enemies, pirates, c. Bid. 


So, by the cuſtom of merchants, if an inſurance be vpon goods 
a ſhip to ſuch a certain value, every inſurer ſubſcribing, after 
e whole value fubſcribed, ſhall return his premium, and ſhall 
at be charged ſor the goods loſt. N. Slo. 133. Ss 

Tho' the firſt ſubſcribers prove inſolvent, S/o, 133. 


or. V. [Double 


-- 


ſeek ſuch port to the day of departure from it, with all the charges 
taking care of it, and the wages and proyifions of the workmen ; 
But à fraud in him that makes the aſſurance will excuſe the 


Or, the ſhip be inſured as the hip of an ally, when it was : 


So, if the words are general, without ſaying, . oft or not Joft;. - 


ſhip © loſt or not loſt,” and warranted well on a particular day; 7 
if the ſhip was loſt on that day, before the policy was aQtually 


lied with, by the ſhip's being well any time of that day. 3 Term 


enders the policy fraudulent. Hilſon v. Duciet, M. 4-03 -- 


Shs 
* 
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{Double inſurance is where the ſame man is to receive tus 
fine inſtead of one, or the ſame ſums twice over for the ſame 
1, by reaſon of his mou made two inſurances on the ſame 

goods or ſhip- ; bur every caſe where there are t inſurances iz 
Tot a double inſurance. Godin v. London Aſſurunce Company, Il 
31 G. 2. 1 B. M. 489] * Bl. Rep. 105. Every re: aſſur- 
ance in this courtry, either by Brit ſi ſubjects or foreigner, 
whether on Nriti or foreign ſhips is void by 29 C. 2. c. 37. /.4. 
vnleſs the alſurer be inſolvent, become a bankrupt or die. 2 Tem 
Rep. 161.“ ids 1 | 

[A at Hint Pete fburgh is indebted to B. in London, who fend, 
2 thip for goods, m»{es inſurarces; A. ſends goods, but nit 
bill of lading, directs inſurances to be made, which are done 
accordi»gly ; A. indorſes the bills of lacing to C. of Moſcow, who 
orders inſurance for the whole, which is done with D. the whole 
is loſt; C. ſhall recover the whole ſum of D. and if C. is ay 
ways intitled under the inſurances made bv A. or B. D. hal 
ſta -: d in his place. This is (till ſtronger, if D. was apprized tha 

there might he another inſurance. Ib.] e 
pe afſured cannot recover on the policy, unleſs the loſs be 
a dire and immediate conſequence of the peril inſured ; ſo tha 
faves who die by any other mears than by wounds or bruiſes u. 


ceived in the very act of quelling a mutiny, are not within that ſr 
proviſion of an African policy, which inſures againſt loſs by th. 
muriny. i Term Reb. 1 30. n. | wi 
80 the afſever ſhall not be charged, if the aſſured does not per ; 
form the terms on his part: as, if a policy has the words, qr fai 
 Tranted to depart with convoy ; for that imports that the aſſured ſhal — 
take convoy for hi: ſccurity, and if he does not, rhe aſſurer hal of 
not be charged. R. 3 Lv. 320. 4 Mod. 60. Sho. 326. To 
. And it is not ſufficient that he took convoy, for his departure con 
if he did nor take it for, the whole voyage. R. 3 Lew. 310 the 
4 Mod 60. Sal. 443. Doug. 72. 735. (707.)* Anc 
But in ſuch a caſe an untoreſcen ſeparation is no breach d of t 
the warrarty. Dovg. 74. 736. (705) . 266 
In a policy on goods thipped on board a certain ſhip, to retun 2 
part of the premium if the failed with convoy and arrived, tit day, 
arrival of the ſhip, tho' not in company with the convoy is whi Foun 
is meant, and the full return is to be made on the whole ſun ir * 
ſured, though there ſhould be an average loſs un the gook Fe « 
Doug. 268. (255.) et ſeg. . 3 plied 
[Coming out of harbour on a ſignal and orders from a mand an en 
var, and ſailing in the fleet for ſome time, and there taken, thou (3 21 


unable to get failing orders from the man of war, is ſailing 

convoy. Viforin v. Cleeve, H. 19 C. 2. Str. 1256.) | 
If the ſhip make a deviation in her voyage. 4 Mod. 60. 

If the aſſured act contrary to his agreement. R. 4 Mod. 60. 
If there are mutual covenants, and the one is the cauſe, whett 

by the other cannot be performed. Sho. 324. | 
Lut if the convoy be ſeparated by tempeſt, and the ſhip! 

ſearch of the convoy, be taken, it is not ſuch a default * - 
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aſſured ſhall loſe his inſurance. R. 3 Lev. 321. 4 Mad. 60. 
So? if a Gbnvoy be taken at the uſual, place, viz. at the Downs, 
though he depare without it from London, Per 3 J. Holt cont. 
Sol 443. | | ; 5 

(On inſurance of ſhip warranted. to depart with convoy, ſhe 
may go to the place appointed for the general convoy for that 
trade (as from the Dozuns to Spithead) at the hazard of the in- 
ſurers. Gordon v. Marley. Campbell x. Birdien, H. 20 G. 2. 
Str, 1265. 3 A b | 

A deviation intended, if the loſs happen before it take effect. 
does not diſcharge the policy. Doug. 361. (346.) et ſeq.» 

But if a ſhip ſail on a voyage different from, although coincid- 
ing in part with, that inſured, the policy is diſcharged, though the 
lols happen before the dividing point. Id. 16. et ſeg.s® - 

ef goods be inſured on board a ſhip from London to Nants, 
with liberty to call at Offend, and the ſhip be cleared only for 
Offend, but fail directly for Nants, that being the known courſe 
of the trade, in order to ſave certain duties both here and in 


France, there is no fraud on the under-writer ſo as to diſcharge 


the policy, Doug. 251. (2 38.) et ſeq.» | 
If an inſured ſhip quit the courſe deſcribed in the policy 


from neceſſity, ſhe muſt purſue the new voyage of neceſlity, in 


the direct courſe and in. the ſhorteſt time, otherwiſe the policy 
will be diſcharged. Doug. 284. (271.) et ſeg. 

ef a ſhip inſured at and from Jamaica warranted to have 
ſailed on or before a certain day (with return of part of the pre- 


mium in caſe of convoy) ſail on or before the day from her pore 


of lading, with all her cargo, c. on board, to the uſual place of 


rendezvous at another part of the iſland, for the ſake of joining 
convoy there ready, it is a compliance with the warranty, though ' 


the be afterwards derained there by an embargo beyond the day. 
And though ſuch place of rendezvous be out of the dire courſe 
of the voyage, it is no deviation. Cowp. 601. Doug. 357. (343. 
266. (352.) et eg.“ 4 Oo 

*Yer if a ſhip, warranted to ſail on or before a particular 


day, be prevented from ſailing on the day, by an embargo, the war- 


ranty is not complied with. Corp. 7844.1 | 
But if ia ſuch a caſe the ſhip had actually got under fail on 
the day with intent ro purſue her voyage, the warranty is com- 
plied with, though ſhe thoul4 be obliged to put back inſtantly by 
an emfargo, before ſhe gets out of the harbour. Doug. 369. n. 


(331. 
If a ſhip be driven out of her loading port, and obliged to go 
no another, and aſter fruitleſs attempts to get back again, ſhe do 
the beſt the can to get from thence to the place of her deſtination, 
that will not be conſidered as a deviation. 1 Term Rep. 22.* 
Neither will it vacate the policy if ſhe complete her loading 
t the port into which the is ſo driven. Id. ibid.*  _ 
(if a ſhip is inſured from Londen to Halifax, warranted to 
lepart with convoy ſrom Port/mout/h, and before ſhe arrives at 
| ES Portſmouth 
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cient to charge the underwriters that the ſhip was neutral when 


5 . 


i 
i 


Pare 5 the convoy 5 one, (ſo that the inſurer runs no riſqu 

ſor - remaining part 1 voyage) he ſhall return part of the 

premium. Stevenſon v. Snow, M. 2 G. 3. 3 3. M 1237.J % 
f goods be inſured from A. to B. in a neutral hip, it is ſuffi. 


ſhe ſailed. ＋ 2 732. 05. 3 Term Rep. 477. Cont. 3 
1419. . i 7 os hn ge hn Pre BY oe Y oe 
out if loch 2 warranty be falſe chough the Joſs, ſhould ne 
happen in conſequence of the property not being neutral, the po. 
licy is void, Doug. 733. n. (06.0 5 
lf a ſhip or cargo inſured be taken and condemned as prize, 
it is not neceſſary for the inſured to make any claim or appeal, 
before they call on the under-writers. 1d. ibid. pines "Op 
And a condenmation by a foreign court of admiralty is not o. 
clufive evidence that they were. not neutral unleſs it appear that 
the condemnation went on that ground. Doug. 575. (554-)* 
So, if the damage happens before any deviation, tho' after 
wards the ſhip deviates, the inſurance ſhall not be loſt. R. d 
. voyage in the uſual courſe, the it be not direct, will nu 
be a deviation... F. . . Lol rn rg 
[If a policy of inſurance' differs from the daÞel, i. e, the miu 
of the agreement entered in a book, and ſigned by the inſurer and 
the 1n{uree, it thali be made agreeable to it. Motteux v. Londu 
Aſſurance Company, M. 17 39. 1 Athyns 5 45... 
[If a ſhip at Bengal n inſured in London from her arrival 4 
Fort Saint George, it means her firſt arrival there in her home 
ward bound voyage. id.) TIT Tus 5 
If a ſhip ſo infured, being arrived at Fort Saint George, is foind 
leaky, and is, directed by the governor to go to Bengal to reit, 
and is loſt in returning from Bengul, it is a bo during the voyage 
and according to the adventure intended to be inſured; Ibid. 
[It is uſual, prudent, and for the benefit of all concerned, u 
take out the furniture, tackle, Ac. of a ſhip, and put them in 
warehouſe on land at a certain place, (as on the ſand- banks inthe 
river of Canton) while ſhe refics, and if, they are there burnt, tht 
| _ are liable. Pelly v. Royal Exchange Aſſurance, P. 30 G. 
1 B. M. 341. 7; 9 REEL 
(If a mae 1 to the port of London, and till there moo 
twenty four hours in good ſafety, arrives the 8th, is that dy 
ſerved with order to return to perform fourteen days quarantins 
the crew deſert, captain petitions to be excuſed, petition 6 
Journed to 28th, and then ordered back; the returns, perform 
the qua funtine, applies to air the goods, and before her return 


burnt, the inſurers are liable. Wafples v. Eames, M. 19 G. 
Len 1243] e 


But the underwriter is in no inſtance lia ble for any loſs whid 
happens after the veſſel has been moored 24 hours in ſafety; # 
though ſuch loſs ſhould ariſe from ſome previous damage ſuſtain 

. during the voyage ; as for barratry committed by the maſter, bf 
ſmuggling during the voyage. 1. Term Rep. 252. 261.“ 


M E R CH A N T. 
„ f 
The inſurance of a ſhip to Jamaice determines, by her moor- 


ut 

be ng 24 bours in any port there, and does not continue till . 
| ve at her laſt port of delivery. 1 BI. Rep. 417.*. | 
f. Where a i inſured for fix months, and three days before 
en he expiration the time the receives her death wound, but is 


riter is diſcharged. 1 Term Rep. 261.“ 
*$o, in the caſe of an inſurance on a life . if the 


60. v» 

So, if the 3 be, cl the ſhip be diſcharged froin the 
oyage, ſhe is not diſcharged by arrival at the port, till the n 
re unladen. R. Skin. 243. 


=> F & 2 


= P 


y inſurers ; otherwiſe, if they had been ſent by the ſhip's 
| Sparrow v. Carruthers, T. 18 G. 2. Str. 1236.] 


=> 


hich the afſurer inſures, are 
(1) Perils of the ſea. Ma. 108. 


ik jages by tempeſt or thipwreck. 2 Rod. 40. L 35. D. Sal. 443- 


all pay, if the ſhip be loſt in the ſea, - not if it be loſh by - 
re of an enemy. R. Skin. 


. 2 Kl 248. J. 40. 4 Mad. 60. Sho. 322. 

So, againſt ſeizure by the government. Dub. Sal. 444. 

[lf a ſhip is inſured except as to captures. and ſeizures, and 
bur years afterwards has never been heard of, it ſhall be deemed. 
ficient evidence that ſhe foundered, and plaintiff ſhall recover 
gainſt inſurers. Green v. Brown, M. 1 G. 2. Str. 1199. 


remies, pirates, rovers, thieves. Ma. 109. 
[As between inſured and inſurer, a ſhip is loſt by the capture, 


5.1 

d the inſurer muſt indemnify the inſured as to the loſs 8 
orel ſtained ; and he ſhall ſtand in the place of the inſured, in ca 
dy recapture or abandonment. Go/s v. * thers, M. 32 0. 2. 2 B. 


. 683.] W 231, (219.) et /eg.* | 

| (Generally, but dot -univerſally, on a capture, the infured may 
and as for a total loſs, and abandon. bid. | 

(80, on an arreſt or embargo. by a prince not an enemy. 


7 lend hs ee is but ſmall RPE as ſudden 
cape, or „ ranſom, it is only an average loſs, 1bid.] 
[The inſured in no caſe is obliged to abandon; 1d] 

cannot turn what in its nature is an average loſs, into total 


(s; by ent, A ] (A ſhip 


ept +-float'by pumping till three days after the eime, the under- | 
xerſon die after the expiration of it, though in conſequence of a 
mortal wound received before, the inſurer is ec Id. ö 
t goods are loſt aſter the owner bas taken them out of the | 
hip into 2 lighter, and before they reach land, it is no charge 
bur the uſual perils, expreſſed in policies of 2 again | 
And therefore, the aſſurer undertakes to to 1 againſt all da- | 


23. | 
If he affure againſt perils by diftref of weather, the afyrer 


So, againſt all dangers upon the ſea by pirates, 0 or men 1 war. 


(2) The uſual hazards expreſſed in policies are, "_ of zwar, 


LO 
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A ſhip infured is taken, the hands, except two, taken opt 


and ſent to France, ſhe remains eight days in the enemy's hands, 


is retaken, brought to Englund; ſhe could not proceed without 


coming to refit, immediate notice to inſurers, with offer to aban- 
don. This is total loſs. Goſs v. Withers, M. 32 G. 2. 2 Bl. . 
683.] *1 Bl. Rep. 279.0 | Tn, 97 
*By 25 G. 3. c. 44. the name of the party intereſted mult be in. 
ſerted in a policy of inſurance, otherwiſe he cannot recover on it, 
And if an agent effect a policy without inſerting his name a 


agent, ſuch a policy is void by the fame flatute. Vid. 1 Term 


Rep. 313. 464. 


So, againſt barratry of the maſter himſelf. Per Halt, Sha, 
326. . | Pata 
, *Barratry can only be committed by the maſter ar mariners 


. againſt the owners of the ſhip, and without their eonſent. The 


awner cannot commit barratry; he may make himſelf liable to tlie 
owner of the goods by his fraudulent conduct, but not as ſor bar- 
ratry. 1 Term Rep. 323. Fo 1 
And every fraud of the maſter will be barratry: as, if 
he run away with the ſhip or embezil the gods. R. 2 Mad, 
Ca. 230. | 155 . 
And therefore, it is ſufficient to aſſign a breach, and find by 
the verdict, guod per fraudem et negligentiam magi/Iri, Ic. 2 Mod, 
Ca. 231. . | 6 
— mere negligence does not amount to barratry, R. 2 Mod, 
Ca. 231. | | | | 
[To conſtitute barratry in the maſter, there muſt be ſomething 
criminal, as well as deviation or breach of contract, therefore if 
by bill of lading he undertakes to go ſtraight to Marſeilles, and 
afterwards giving notice by advertiſement, and by his owner's or- 
ders, and for their bencfi, and without benefit to himfelf, he pal- 
fes Marſeiltes, and goes to Leghorn firſt, and returning to Mar- 
felles is loſt, it is not barratry. Stamma v. Brewn, M. 16 G. 2. 
Str. 1173.] | 1 
[if the crew force the maſter to go out of the courſe of the voj· 
age, to carry a prize taken into part, it is not barratry, nor ſuch 
a deviation as will diſcharge the inſurers. Elton v. Trog den, 
H. 20 G. 2. Str. 1264 | 
An inſurance on a voyage expreſely prohibited by the laws of 
this country is void. Doug. 254. (242.) Where an embargo hal 
been laid on proviſions in Zreland, an inſurance on ſuch proviſions 
from thence, laden on board a veſſel bound ta an enemy's pon, 
was held void. 1 Term Rep. 85. n.* 
elf a ſhip be inſured, in the terms of the policy, in any lawful 
trade, and the barratry of the maſter be mentioned as one of the 
riſks to be born by the underwriters, they are liable for a oſs 
which happens by the barratry of the maſter in ſmuggling. 1 Ter 
Rep. 277.5 
* The ſtipulation, reſpecting the employment of the ſhip in 4 
lawful trade, muſt be applied to the trade in which the ownen 


Where 


employ her. Id. ibid. 


* 
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Where a policy does not appear, on the face of it, to be. illegal, 
the court will not grant a new trial, in order to let the defendant 
into proof that it was ſo: he ſhould have ſhewn it on the firſt trial. 

1 Term Rep. 84. N D F 2 2 7759 
() Reſtraint of princes, embargo. Ma. 110% 111. 
But ſuch a policy does not aſſure againſt reſtraint for non pay- 
ment of cuſtoms. 2 Her. 1... a AIDSY 

Or, if the aſſured navigates contrary to the laws of the country. 
2 Ver. 176. c 5 rtr . 0000 

[If che inſured conceals from the unde;j-writer any circumſtance 
that increaſes the riſque, the policy is void. Carter v. Boehm, P. 6 G. 
3. 3B. Higgs. ] IN A oo 4 lng 

[ If the under · writer inſures a ſhip as on her voyage, which he 
privately. knows is arrived, an action lies to recover. the premium 
from him. lid.] is 

Facts only, not ſpeculations, are to be diſcloſed. Ilid. I 

[The inſured need not tell the under- writer what he g@ually. 
knows, what he ought to know, what he takes upon himſelf, the 
knowledge of, or what he waives. being informed of. Ilid.] Vid. 
Doug. 25 1. (238.) et eg. . e 
Concealment of the true port of loading will vitiate a policy of 
inſurance. 1 Bl. Rep. 463. 557 
Concealment of circumitances on a life inſurance, is not ſo fa 

tal, if the life be warranted a good one, as if it be a common inſu- 
rance without warranty. Id. 312. Cowp. 788.“ 35 

If the circumſtance, * of advice having been received that che 
ae. was leaky and ſuddenly diſappeared,” be concealed from the 
inſurer, the policy is void, though the ſhip be nor Joſt, but taken 
by the enemy. 2 Str. 1183 IR 

In inſurances on £a/-Jndia ſhips, it is not neceſſary to diſcloſe 
that there has been a new agreement to detain the ſhip a year longer 
in the Indies than the enlarged time provided for by the charter- - 
party; for this is the courſe of that trade, which the. under- 
writers are preſumed to know; and. this detention, and its con- 
ſequences, are part of the riſque they inſure. Salvador v. Hop- 
line, Heaton v. Rucker, and {cven more cauſes, T. 5 G. 3. 38. 
M. 170). 55 „ 1 

There is a difference in the effect of a warranty and only a 
repreſentation. The warranty, mult be ſtrictly complied with ; 
but it is ſufficient that à repreſentation be fair and ſubſtantially 
true. Comp, 785. Doug. 11. n. 200. (247). et ſeq. 1 Term 
Rep. 345. 1 


+» + 
Vs £ — 
& * 


2 — 


ſtipulation on the margin of a policy is a warranty. 

oug. 12, n. 0 | | 

But, on a detached piece of paper, though incloſed in the 
policy, or wafered to it; is only a repreſentation. Id. 12, 13. 
| Term Rep. 345. | | | 
On a repreſentation that a ſhip was ſeen ſafe on a particular day, 
at a certain latitude or point in the voyage, if it turn out chat ſhe 
kot lafe to the point repreſented, but was loſt two days before => 
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day mititioned, the difference though by "miſtake" is" material and 


dilcharges'the policy: becauſe if the inſured repreſent material facts 

without knowing them to be true, he takes the riſque of their being 

ſo on himſelf. Doug. 260. (247.) et eg. | 
If facts not diſcloſed by the broker for the inſured; in a repreſen 


tation of the ſtate of the ſhip, appear material to the jury though 


they did not to the broker, who merely on that account ab- 
ſtained from mentioning” them, the inſurance is void. Doug. 
— p Vs 

A repreſentation. that a ſhip is expected to ſail on ſueh a day 
from the coaſt of Africa, is not material, ſo as to diſcharge the 
E though it turn out that ſhe actually failed ſix months be- 

we. Dong. 305. (292. ) er ſeg.. l 

„A repreſentation made to the firſt underwriter extends to all 
the others. Id. [bid.* - | 1 

„Where an infurance was ordered by the principal to be 
made as ſoon as a letter ſhould be received from his agent; and 
that agent, when he wrote the letter knew nothing of the loſs of 
the veſſel, but had an opportunity by the courſe of the poſt, of eon. 
tradicting the contents of it, and tranſmitting intelligence of the 
loſs before the inſurance was effected and neglected to do ſo: the 

licy was held void on the ground of miſrepreſentation, though 


re aſſured himſelf knew nothing of the loſs. 1 Term Rep: 129. 


[By 19 G. 2. c. 37. no affurance may be made on any ſhip or 
goods of the king, or his ſubjects, intereſt or no intereſt, or with · 
our benefit of ſalvage.] | e 5 
»An inſurance being made without intereſt and the premium 
paid, the inſured ſhall not recover it back.“ 

[But privateers and goods from the dominions of Spain and Por- 
tagal may be ſo aſſured.] LS OO 8 ou 

| {No re · aſſurance may be made unleſs the aſſurer becomes inſol- 


vent, or bankrupt, or dies.] 


[Mgpgytcnt on hottomreę or reſpondentia, ſhall be lent only on 
the ſhip, or on the goods, and ſhall be ſo exprefſed in the bond ; 
benefit of ſalyage to the lender, who alone may make aſſurance on 
the money lent, and no borrower ſhall recoyer more than his 


_ intereſt, excluſire of the money borrowed ; and if his ſhare 


amounts not to the money borrowed, he ſhall be reſponſible to the 
lender for the difference with intereſt, tho' the ſhip is loſt.] 
Ia all actions plaintiff is, on fifteen days requeſt, to declare 
how much he has infured, and how much he has borrowed at bot- 
tomree, or reſpondentia.] | | 
{Defendant may pay money into court. 19 G, 2. e. 37. k 
Policies on foreign ſhips and property are not within this ſta 
tate. Doug. 316. (302.) vid. 1 Fre Rep. 84.* | 
*Where there is a ſtipulation on a policy on a forcign ſhip that the 
policy ſhall be ſufficient proof of interefl, and there is judgment 
form og? the plaintiff, on the writ of inquiry, has only to prove 
defendant's ſubſcription without giving any evidence of iptereſt 
Dog. 315. (301.) reg. ap nds 1 
5 3 * g 
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| gutes of total loſs; and: adjuſtment, an acht a 
of falvage hereafter, the inſured ſhall. return the -ioſurer Doha 
he 3 in ſuch; proportion as the ſum inſiltgd bears to t 
vhole intereſt or ſalvage. The neat proportion aft deducting ſa 

rage is to be returned and no more. Da Ca v. Firth, M. 7 . 
4 B. M. 19660 | 

[In a declaration on 2 1 Pn an agent, plaintißf. 
need not lay different counts, one as ſigned by che principal, and 
another as ſigned by the agent, duly authorized ; either is, ſulh- 
eien. Mic ligſon v. Croft, T. 1 G. 3. +238 M 1189.] 

IIf there are articles of agreement, that when any Thip. wherein | 

any member has- property. is loſt; the reſt ſhall: „ e * 
ä WA and if any would ceaſe to be a member, e mu fix. f F 
months notice. A. has property, but pagts 5 5 223 
but agrees with the purchaſer to pay. 500l. if.lofs happens, and has 
not given notice of ceaſing to be member, he Thall recover on the 
articles againſt:the other . Need v. Cole, T. * G. *. 3 B. 
M. 1512. | 
15 * We be made on two diſtin DR, and one of 
them be not run, the inſurer ſhall refund a rateable. part of the 
premium. 1 Bl. Rep. 318.- 
And it is a geveral rule that wherever the riſque has 5 y | 
to whatever cauſe it. may be owen, the premium ſhall be returned. 
Gp 668. Doug. 588. 789. (566. 758.)“ 
ut wherever the riſque has one begun, though it ceale immedi. 
WE after, there ſhall be no apportionment or return of kanu. 
Id. ibid. Doug. 5 88. 789. (566. 758.)* 
On a policy at and from London to Hall "I warragted to de- 
part with convoy from Portſmouth, the contract and riſk are diviſi- 
ble: from London to Port/mouth:1s one contingency ; from Poriſ⸗ 
mouth to Halifax with convoy is another; therefore where the ſhip 
departed from Portfmouth without convoy, by which means the ſe- 
cond riſque did not begin, it was held there ſhould be a return of 
premium. Coup 669. Doug. 588. 789. (566. 758.) 

When a ſhip is inſured againſt captures for 12 months at the 
rate of ſo much. per month, making a ſpecified groſs ſum, though 
the riſque ceaſe before the end of 2 months by the loſs of the ſhip 
in a ſtorm, there ſhall be no apportionment nor return of premium, | 
the contract being intire. Doug. 

*So, if a ſhip be inſured for 1 12 months at a groſs ſam, warranted 

_ free from captures, there ſhall be no apportionment, though the oY 
riſque ceaſe, by the capture of the ſhip, * the expiration of the 
12 months.“ 

So, if there be an e on a life for s a year, with an excep- 
tion as to ſuicide, and the hands of juſtice, and the party die in 
either of theſe ways within the year, there ſhall be no . 
ment. Corp. 669. Doug. 785. (754. ) 


pans a landing commiſſion to the judge of the — * medy upon 
licy of 
| urance. 


— — — >. 
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of London, two doctors of the civil law, two cerzmon lawyers, and 
eight merchants, who may examine, and decree all cauſes concern- 


| ing policies of affurance, which ſhall be entered within the office 


of aſſurance, within the city of London, in a ſummary courſe, with- 
out formality of pleadings. OIL a | 
And the commiſſioners ſhall meet weekly, and take no fee for 
execution of the commiſſion. : | 5 
And may ſummon the parties, examine witneſſes on oath, and 
commit any who diſobey their final decree. wo tate 
By the f. 13 & 14 Car. 2. 23. the commiſſion may authorize 
them, or any three of them, quorum a doctor of law, or barriſter 


of five years ftanding to be one, to meet and make a eourt : and 


they may puniſh contempt” of witneſſes on firſt ſummans, and 
parties on ſecond ſummons, by impriſonment and coſts : and 
any commiſhoner may examine a witneſs going to ſea, giving 
notice, Se. | | | | 

And commiſſioners may paſs. a final decree and execution 
againſt body or goods, againſt executor or adminittrator, and 
give coſts. _ | Te, 

But by the f. 43 El. 12. and 13 & 14 Car. 2. 23. a party 
aggrieved, ſatisfying the decree, or depoſiting the money awarded, 
may in two months exhibit a bill in chancery for re · examination 
of the decree, and the chancellor, if he affirm it, ſhall gire 
double coſts. | 8 

And if the commiſſioners decree the bill pro conyeſſo upon the ſirſt 
ſummons without proof of the bill, chancery - upon appeal will re- 
verſe it. 1 Ver. 223, 4. 


Vide Action upon the Caſe upon afſumpſit. 
(F) Papment. 


(F. 1.) In Pecunid numeratd. 


— 


| PAYMENT by 2 merchant ſhall be made in money, or by 


bill. Ma. 70. 
(F. 2.) By Bill Obligatory. 


Payment by bill is by bill of debt, bill of credit, or bill of ex- 
change. Ma. 70, 71. 

A bill of debt, or bill obligatory is, when a merchant by his 
writing acknowledges himſelf in debt to another, in ſuch a ſum to 
by paid at ſuch a day, and ſubſcribes it at a day and place certain. 

a. 74. | | 3 

Sometimes a ſeal is put to it. 7bid. e 

But ſuch bill binds by the cuſtom of merchants without ſeal, 
witneſs, or delivery. Ma. 72. 74. | 

So it may be made payable to bearer. Ma. 71, 72. 74- 

Ard, upon demand, Ma. 52. 74. 7 


MERCHANT. 


80 it is ſufficient, if it be made and ſubſcribed by the mer- 


chant's ſervant... Ma. 72. „ * 
80 a bill of debt to a perſon certain may 'be alkzned ro another 
taties quol ies. +) bs 8 | g 
If a bill be ſigned b | rinc 
by the cuſtom 0 merchants only for his pa . Ma. 75 
So, tho' one or more ſubſcribe the bill of 
Ibid. 1 4 


'3 2 
© ite 


FFF 
two or more as prin ipals, each is bound 


75 


2 


f another as priucipals. 


e 3 
But if the words are, notiet quilibet noftrum in falidum, each is 


| bound for the whole. . Ibid. | 
Or, if they ſubſcribe as ſureties. lil. | 
Or, with a renunciation of privilege, &c. Bid. —_ 


And now, by the / 3 9:4, Arn. 9..ll notes in writing made. 
and ſigned by any perſon, or the ſervant or agent of any corpora- - 


: tion, banker, merchant, or trader uſually intruſted © fign fuch 


notes, whereby he promiſes to pay to any or order, or to bearer, | 


any ſum of money, the ſame ſhall be conſtrued to be due to him d 
wham made pay, 5 +. ooo. | 
And ſuch note payable to any or order, ſhall be aſſignable or 
indorſible over, as an inland bill of exchan © . 
And the party to whom the note 1s LY e may maintain as ac- 
tion, as on an inland bill of exchange, againſt him, who, or whole 
ſervant, or agent ſigned the ſaſe. 9 


e- 


ma; mai tain an action againſt him, who, or whoſe ſervant, or 
agent ſigned the ſame, or againſt any, who indorſed the ſame, as 
1a caſe of inJand hills of exchange. * 


+ 


(r. 3.) Bill of Credit. 


A bill of credit is, when a merchant ſends a letter by a ſervant, 
or agent to another merchant, within the real, or in foreign parts, 
whereby he deſires him to give credit to the bearer for goods or 
money, to ſuch a value. Mur. 36. Ma. 71. 76. 

So he may give a general letter of credit to all merchants or 
_ other, for all monies delivered to ſuch à one, within ſuch a time; 
and thereupon ſhall be liable for all monies advanced to ſuch agent. 
Mar. 36. Ma. 71. | | 

And if his agent draw a bill of exchange upon his maſter for 
monies advanced upon ſuch letter of credit, the maſter ſhall be 
_ without his acceptance, or tho he refuſes to accept. Mar, 36. 
Ala. 272. | 


(F. 4.) Bill of Exchange. 


So payment may be made by a bill of exchange. 


And he, to whoin a note, payable to any or order, is in dorſed. 


A bill of exchange is, when a man takes money in one country, (F. 4.) 
or city upon exchange, and draws a bill, whereby he direQs a By whom 


perſon in another country or city to pay ſo much to 4. or order 
for value received of B. and ſubſcribes it. Ma. 270. Mar. 
1, 2. TD 5s, 


it may bc 


And 


76. MERCHANT, 


And there ly, there are four. ee | 
change: 1. ie pad who gives the f exchange. 
2. the drawer, who makes and ſubſeribe: the bill, 3. che atcepror, 


to whom the bill is directed, and who is to cep! and a i. 
5 4; the perſon. to rufen the bill is Payable. Mar. a. 
Or three parties ate fulfcient : as if the draw er directs the bill 
to the 3 w be paid to: . for value received of himſelf, 
Mar. 3 * 
* — rties: as, if the Ser makes a bill to A. to 
— be paid to 1 or order, for valle * cer i Mar. 3 
1 Sal. 130. | 
And © bill of exchange may be dy one merchant vpe anocher, 
in a foreign kingdom. 
Ox, upon ahother, in the — kingdow ; and ſach inland bill 
| is of the fame effect as an outland,” Mar. 2. g 
8e if any, not a merchant, mabe 3 bill of exchange, he al 
be bound by it, according to the uſage x: np BT R. 
2 Fenk. 295. 310. Sho. 125. 
So, if one, two, or three bills of the ſame tenor are made, a 
ſtranger may ſign the third bill with the drawer, and ſhall be bound 
hereby as Kurt fr the drawer: Ma. 271. et ; 


(F. 5) The uſua] form of a bill of exchange i is, Sf days fight pay to 
In what A. or 2 $1097; for value received of A. am ut ir to account, 
| mer. ö . . 
| | | Tour Friend, C. D. 
oF To FF. Merchant. Mer. 7. eee 


| TA bill of exchange is not good, if not ſaid for value beck 
Banbury v. Liſſet, T. 17 'G. 2. Str. 1212. 

The time of payment, is mentioned ſo many days after 
delivery, or at w/ance, double or treble ſance, which imports = 
one, two or three kalendar months after the date, according to 
— uſage of the place, where the bill is made. Mar. 13. Ma. 
268. 270. 

Inland bills are uſually directed to be paid ſo many days after 
fight, or delivery to the acceptor. Mar. 13. 19, Mi. 268. 

S Bills of Landon to the Netherlands, Paris, &c. at u/ance, or one 
month after date. Mar. 13. 15. 18. Ma. 269. - 

Of Landon to Hamburgh, at double uſarice, or two months. 


thid. * 
Of London to Venice, Ic. or è contra, at treble lee, or r three | A 
months. Mar. 1 3. 15. 19. Ma. 269. | | 


The moſt ſafe direction of payment is, to fuch an one, by name, 

er order. Ma. 13, 14. 
To ſuch an one, or kis aſſigns. Ibid. ; 
So it may be, /o A. or bearer, tho' it be more perilous. 


Mar. 13. f 

To A. without more. Ma. 27 o. 
do one may direct a ſpecial manner of payment. Mar, 13. 3 | 
-—_y 


MERCHAN'T. 
: 5 or three bills, 5 ben ſhall eo * of . 


: s zd, * * {3 aid, 
If che 8 wakes e eter 0 2 to Jars it 1 4 


retled, he ſays, Gut 20 


If he „ died be indeed g tim, ben e. | 


it ts your account, Thid. 


Or he may lay, lace to gent of 4 Be. Mid, 


So a bill may be directed within: 555 fame * Paper, ot upon n the ; 


back of it. Mar. 11. 


So a bill 40 pay 300!. or ſurrender o perſon in pri on, 4s not a bill 
of exchange; for the defendant has election to do the one or the 
other. N. in C. B. B 12 Ann. daten Smith and Boheme. (Vide 
this caſe cited in 2 1d. Kay. 1362. 1396.—Vide 2 Ihd. 
Ce. 364. 

05 755 a Cel India bind K. in C. B. (Pie A. 
Ray. 1361.) 


12 * * 
* 2 


Or, to pay ſa much per menſem out of his growing ſubjiftence.” R. 


cont. in C. B. Tr. 12 Ann. inter Teſcelin 2 10 *. But the judg- 


ment was afterwards reverſed" in B. R. per Parker, Fawis, and 


Eyre, P. 1 Gee. Lide this caſe Cited in 2 LI. Ray. 1 362. and Ser, 
Rep. 591.) 


FA bill to pay 91. 10s. «as my quarterly half-pay, to be 


due from June to September N by. adyance,” is a good * 
of exchange. Abd v. Snee, P 136. Str. 762. Ry 
1481.] 

[But à bill to pay money to 4. out a 7 2 | particular fund, is net 
a bill of exchange. Jenny v. Herle, P. 10 C. 2 Ld. Raym. l 361. 
Str. 591. Haydock v. Lynch, M. 3 'G.2. 2 Ld. Raym. 1563. 
Dawkes v. E. Delerane, T. 11 C. 3. 3 Wall. 207] 


By che cuſtom of merchants, he to whom a bill i is eee 
ought immediately after his receipt to preſent the bill t 
whom it is directed, for his acceptance. Mar. 15. 


Tho a bill ayable co himſelf for his own + money. Mes 16. 
ae to take a copy of a bill ſent for acceptance. | 


And it is 
Mar. 10, 11. 

When a bill is preſented for acceptance, ex rigore he ought in 
mediately to accept, or refuſe ; or be js not allowed 8 ys 
* for deliberation by the cultom. of merchan 

Vet, twenty four hours upon demand Nall be a be aNowed for conſi- 
deration, if the poſt does not depart in the interim. Mar. 15, 16. 


And a longer time is s uſually allowed, where neceſſity does not 


prevent. Ibid. 
The uſual acceptance is, by ſubſcribing his: name, Mar. 16. . 


Or a verbal acceptance, that it ſhall be accepted crafting die, Ec. ; 


is ſufficient, Mar. 16. 


Tho' he afterwards refuſe to accept 3 at the day promiſed. | 


Mar. 16. 
But by the ft. 9 10 V. z. Th and the J. 3 E& 4 Ann. 9. 


Every acceptance ſhall be by ſubſcription, o or indorſement of an 


inland bill, 


[A parol 


But a witnels-is not neceſſiry to a bill of exchan . 14. e 


77 


(F. 5.) 
im, to 1 How it all 
be accepted. 


MERCHANT. 


HA parol acceptance is good againſt the drawer ; for the far. 
3 & 4 Ann. c. 9. relates only to charging the drawer with da- 
mages and coſts. R. upon debate, per B. R. and C. J. of C. B. who 
had ruled it contra in Nea v. Meggot, came over to their opinion. 
Lumley v. Palmer, M. 8 G. 2. Str. 1000, B. R. H. 74. ] 
There may be a partial acceptance, by the cuſtom of mer- 
chants. Meger ſlu he v. Keene, M. 6 C. Str. 2144 | 
So he may accept the bill for part. Mar. 17. 
Or ara day, ſubſequent to the time limited for payment, 
Mar. 1 i 244 5 Lact? os 
[If & writes a letter, © I will pay the bill, if B. do not: I do 
not expect they will pay it, but judge proper to take their anſwer 
before I do ;” you may * reſt ſatisfſied of the payment” is an 
arceptance, and intereſt ſhall. be allowed from that time. il. 
kinſon v. Lutwidge, M 11 &. Str. 648.} | 
(Acceptance on account of ſhip 4. when in caſh for her cargo, 
good. Julian v. Shokrooke, M. 27 E. 2. 2 Wilſ. 9g] © 
TIF A. deſires leave to draw on B. and he will reimburſe him 
by drafes on C. B. conſents, A. draws, B. accepts, and then 
writes to C. to know if he will accept their bills on the credit of 
4 and C. anſwers that he will honour their bill; this is in effect 
an acceptance, and C. ſhall pay a bill drawn on him by E. after 
notice from him that A. has failed. Pellans v. Van Meerop, P. 
3 3. 368. 1 663. 1 
So, if a bill be directed to A. and B. or either of them, an ac- 
ceptance by either is ſufficient. Mar. 16. oo. 
If he, who ought to accept, loſes the bill before acceptance, 
he muſt give ſecurity for payment, otherwiſe it ſhall be pro- 
teſted for non · acceptance, and alſo afterwards for non-payment. 
Mar. 29, 30. K | | . 
So a ſtranger may accept for the credit of the drawer. Mir. 
Al. 30. 5 ; 
And the acceptor cannot afterwards recall his acceptance. 
Mur. 20. | | | | 
But an acceptance by a wife, or ſervant, does not bind the 
huſband, or maſter, without authority by letter of attorney. 
Mar. 25. L * 
1 bo' they have authority by farol, or letter under his hand. 
Vet, uſage of payment upon an acceptance by a wife or ſervant, 
will be evidence of a good authority to them. Mar. 25, 26. 
If drawee refuſes acceptance, not having effects of drawer, 
and ſome time after he has effects, and will do what he can; and 
the bill is again preſented, and left with him for ten days, and 
| drawee then offers to let the holder of the bill have ſome effects 
to ſell and pay himſelf, this is not acceptance. Clavey v. Dolbin, 
7. 9 C. 2. B. K. H. 278.) ; 1 5 
[if a man accepts bill of exchange, to pay it when goods con- 
_ to him are ſold, it is good againſt acceptor ; tho the holder 
the bill might have refuſed ſuch acceprance, and proteſted -1 
| wi bill, 


MERCHANT: > 


bill, 1 1 might ſubmit to it. Smith v. Ae, 7 cat; 2. 
Kr. 11521 % 


The acceptor ought to pay the bill, by him 8 within (F. 9.) 
three days after the time limited for payment. Mar. 23, 24. 1 How paid. 
Sd 128. 

And the three days ſhall be computed, excluſive of the day upon 
which it became payable Mar. 2 3, 24. 

[Except where e may happen by the delay: as, where 
the os will depart in the on, or the third day is a Saturday, 

Sc. Ibid. 

So, if a bill be dared 1ſt May payable at uſance, i it ſhall be paid 
three days after the 1ſt June. Mar. 18. 

If payable at double, or treble , three _s after the 1ſt 
July. or Auguſt. Ibid. | 

If dated t Fehrrary, three days aſter udp April, or My, and 
not after the 28th of April, or May, tho' February has but tw /enty- 

eight days. Lid. | 

If payable at a day certain, & gth Merch, Sc. it ought to be 
paid, according to the ſtyle where payable. Mur. 22. 25. 

If payable at fix days ſight, it ought to be paid fo many days 

after actual acceptance, or in three days after. Mar. 19. 

It a bill direQs the payment at a certain place, it ought to be 
paid there, without other demand than at the place, tho the ac- 
ceptor lives at a place remote. Mar. 26. | 

If it directs the payment to A. or order io the uſe of B. it ſhall 
be paid to A. or order, who is a truſtee for B. R. 2 Vent. 310. 

if a bill after acceptance be loſt, upon notice of the loſs by a 
notary, the acceptor ought to pay it, if a bond or ſufficient ſecu- 
rity be given to him for his indemnity. Mar. 19, 20. 

But if the deliverer after acceptance countermand his bill, and 
this be duly notified by a notary to the acceptor before the time 
of payment, it ought not to be paid; for the deliverer of the 
money is maſter of the bill till payment. Mar. 1 7, 18. | 

And therefore it ought not ro be paid before it is due, and if it 
be, it will be at his own pern. if it be afterwards countermanded. 
Mar. 31, 32. 


If the perſon, to whom a bill of exchange i is directed, refuſes 11 5 
acceptance, a proteſt of non-acceprance ſhall be made by a pub- How pro. 
lick notary, and thereupon the drawer, or indorſer muſt give ſe- age 
curity for payment with damages and coſts, if it be not paid by . 
bim, to whom directed, at the time limited in the bill. Mar. 
24. 27, 28. 

80 it hall be proteſted, if it be accepted only for part. Mar. 
7.81. 

If it be accepted at a day after the time of payment limited by 
the bill. Mar. 21. 
Fu a bill, directed to two jointly, be accepted only by one. 

16. 
If it be accepted by a ſtranger, for the credit of the drawer. 


* 21. by 
Or 


(F. 9.) 


For non- 


payment. 


ſhall be 4 proteſt,” Mer. 32. 


land bill; unleſs it be for value received, and for 20 J. or more. 


drawer. id. 


MERCHANT. 


or by him, to whom directed, for the credit of 3 ; 
but not for the intent mentioned in the bill. Mar. 30. 

So there ſhall be a proteſt, if he, to whom it is directed, can. 

not be found, or is not found at his houſe. Mar. 3 3. 

So, if a dill be accepted, and afterwards the acceptor falls i. in 
his credit, other ſecurity may be demanded from the acceptor by 
a notary, and if it be refuſed,” the bill ſhall be e for want 
of better ſecurity. Mar. 27. 

Security, upon a proteſt for non- acceptance, is. ofually given 
by another ſubſcription under the proteſt, that he will be bound 

as principal for the ſum mentioned in the bill, upon which * 
my is made. Mur. 28. 

But by the ff. 3 & 4 Ann. 9. a proteſt need not be on an in- 


And the drawer is not liable for coſts, c. on non-acceptance, 
unleſs proteſt be made for that cauſe, and notice given of it in 
fourteen days aſter, to him from whom the bill was received. 

80, if he, to whom payable, does not proteſt the bill for ſe- 
veral years after it is due, the drawer ſhall not be . Hr 
Trety, r Sal, 127. 

But an action lies upon an inland bill, ſince the 3 i 4 Amn. 
9. for the original debt upon a bill, without a proteſt ; for that is 
not requiſire, except for extraordinary damages for delay of pay- 
ment. R. Mod. Ca. 81. 


So, if a bill be accepted, and not paid in three days after the 
time limited for payment, a proteſt ſhall be made by a notary for 
non-payment, and thereupon the drawer ſhall be bound to all 
damages and coſts. $kin. 410. 

And the drawer thall pay preſently, or ſhall take the ſame time 
for it, as was allowed for payment upon the bill of exchange. 
"Mar. 28. 

And tho' the bill be proteſted for non-payment, or for want of 
other ſecurity, the acceptor ſhall no: be excuſed. Mar. 13. 

If a bill be protefted for non-payment, ſecurity ' may be! re- 
quired of the drawer, as well as upon a proteſt for non · aceeptance. 
Mar. 28. 

Or, if the bill was before proteſted for non-acceptance and ſe- 

curity then given, it is ſufficient that notice be given to the 


So, if a bill be paid only in part, he may receive ſo much, and 
wake a proteſt ſor non- payment of the reſidue. Mar. 17. 

"Tho" it was accepted only for part, and 1 for non-ac- 
ceptatce. Mar. 16, 17. 

Or, if a bill be accepted at a ſubſequent day; and a:protelt for 
non-acceptance, according to the tenor of the bill, if the ac- 
cepror afterwards refuſe payment at the day by him accepted, it 
thall be proteſted again for non- payment. Mar. 2 1. 

If the acceptor dies, the bill ſhall be demanded at the time it 
is due, of his executor or adryniſtrator, and if it is not paid, there 


= 
. 
* Lo, 


MERCHANT. 


the indemnity of the acceptor, there ſhall be a proteſt, if it be 
not paid, tho' no will be proved, or adminiſtration taken. Ibid. 


bills of exchange. 1 Sal. 131. | 
And upon the bill itſelf, not upon a copy, except for ſpecial 

cauſe. Sho. 164. | | 5 | 
Burt where the firſt bill is loſt, and a copy is ſent; by reaſon a 
third cannot be had, and the ſecond was not ſent, the proteſt may 
be upon the copy. R. //. 164. | | 

By the /. 9 & 10 W. 3. 17. the proteſt on an inland bill ſhall 
be by a public notary, or in default, by other ſubſtantial perſon 
of the city, or place, before two witreſſes, by writing under a 
copy of the bill: Know, Wc. I A. on-—— day of — at the uſual 
abode 0 
pay, AARP 1 A. proteſt the ſaid bill, Dated day of — — 
| The proteſt muſt be made during the uſual time of commerce, 
viz, before ſun-ſet. Mar. 27. = 
It ought to be made, regularly, ar ſome time, upon the third 
day after the day of payment. Mar 24. 
Or it may be at any day afterwards. Ibid. 


the three days after an inland bill becomes due. 5 

And the proteſt ſnall be ſent, or notice of it given, in ſourteen 
days to the party from whom the bill was received, who ſhall 
pay, on producing it, the principal, intereſt, and charges, other- 
wiſe he that negleQs to make, and ſend ſuch proteſt, or give no- 
tice, ſhall be liable to all coſts, damages and intereſt. 
And therefore for default of a proteſt of an inland bill proved 


ſuſtained by ſuch default. 1 Sal. 131. 1 

Or he may have an action for ſuch damages. 1 l. 131. 
And the plaintiff ſhall loſe his intereſt and coſts for want of a 
proteſt in due time. bid. : | „ 
(If the bill is not proteſted according to the 9 £9 10 V. 3. the 
drawer cannot be charged for intereſt, nor can intereſt be allowed 
for money lent without a note. Harris v. Benſon, T. 5 G. 2. 
Kr. 910 | | - | 


dorſement may aſſign it to another. 1 Sal. 1 25. „„ 
bo the aſſignee, or indurſee, may aflign to another tories quoties. 
1 dal. 125, 7 | e 
80 an inland bill, payable to B. or bearer, may be aſſigned by 
B. and he will be liable to his indorſee. R. 1 Sal. 125. 
If a bill be payable co B. or order for the uſe of C. it may be 
ed by B. tho he be truſtee for C. R. Cart. 5. 


Yor. V. 


ny as ſurety for him, Cont. 1 $a. 126. Acc. 1 Sal. 133. 
G *: -- And 


So, if he, to whom payable, die, and ſecurity -be offered for 


demanded payment of the «buy? bill, which he did not 


By the ,. 9 & 10 . 3. 17. it ſhall be after the expiration of | 


at the trial, the drawer thall diſcount the damages, which he 


aſl 
The indorſer charges himſelf as the original drawer, and not 


* 
D $1 


The proteſt muſt be made by a publick notary upon all foreign 110 10.) 
t 
row ſhall 


made. 


If a bill of exchange be made payable to B. or order, B. by in- (F. 11.) 
How a bill 
of exchange 


ſigued. 
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And therefore, in an action againſt the indorſer, there is go 
need of proof of reſort to the drawer, and refuſal by him Cape. 
fer Helt. 1 Sal. 126, 127, Semb. acc. 1 Sul. 133. Vide pofl, 
F124) | | | 
; If 3 a bill payable ts B. ar order, B. indorſes his name aid 
ſends it to ar other to get it accepted, the other may endorſe a re- 
ceipt for the money, and receive it in- his name, or indorſe an 
aſſignment to himſelf, Mr. 30. 1 S126. 128. 130. 

But a bill payable zo .4. ar or:/er cannot be afſigred to another 
for part of the money; for then upon a ſingle contract, a mai 
would be ſubject to ſeveral ſuits. R. Curth. 466. 

[An executor or adminiſtrator. may indorfe notes or bills, 
within the cuſtom of merchants. KRevin/on v. Stone, M. 20 G. 2. 
Str. 1250. Barnes 164. 8 

* And the indorſee being plaintiff need not make a profert in cu- 
rium of letters of adminiſtration. 3 Wil. 1. 2 Burr. 1225. The 
right name is Razwlinſon v. Stone. * 


(F. 12,) If A. draws a bill of exchange upon E. payable to C. and it be 
Remedy proteſted for non-acceptance, not finding other ſecurity, or for 
upon a bill non-payment by B. an action upon the caſe upon afſump/it lies 
e 94 againſt A. by the cuſtom of merchants for the money, and the 
dauer, damages conſequent upon non-payment. i N 
So a general indebitatus afſumpfit lies againſt the drawer, for 
money received to his uſe. 1 Sal. 125. 
So debt lies agairft A. who was indebted by., receipt of the 
money. 1 Sal. 23. K. cont. T. 11. Geo. in B. R. inter Welſh aul 
| Craig. (Reported 1 Str. 680.) So 
And A. ſhall be charged, tho' he be not a merchant; for when 
he makes a bill of exchange, he ſhall be liable according to the 
uſage among merchants. R. 2 Vent. 295. 310. K. 1 Sl. 125 
$70, 125. - Cirth. 82. !'. | 8 
So A. ſhall be charged upon an inland, as well as upon 1 
foreign bill of exchange. 1 Sal. 125. Clift. 927. 
So he ſhall be charged by C. tho' he has indorſed it to D. for 
his account, and as ſervant to him. R. $ho, 164. | 
So, if a bill be payable to C. or order, or te C. and his aſſign, 
and by indorſemert C. afſigns to D. and he to others, and I 
does not accept, c. an uſſumpfit lies againſt A. by an indorle 
or aſſignee. R. 2 Vent. 38. | 
So, if B. accepts, and afterwards fails in payment. | 
So, if an indorſor pays to an indorfee, A. is afterwards liabe 
to hun. R. Lutt. 888. Carth. 130. 
| {The indorſee may recover the whole ſum againſt the draw! 
though the indorſor has paid him part of it. JoAn/on v. Kennin, 
P. 5 G. 3. 2 Wilf. 262.) | 
So 4, will be liable tho' the bill was not preſented at the dut 
time, if no accident in the interim. R. Sho. 318.] 
So A. will be liable, tho' the indorſor was a truſtee for ( 
againſt whom an extent was ſued. R. Carth, 5 10 


MERCHANT. 


But if the drawer upon proteſt repay he money to o the deli- 


yerer, he ſhall not be aſterwards liable to C. or any indorſee. 
Mar. 35. 


1 Sal. 127. ; 

If a bill be not payable to another, or order, tho it be een 
the indorſee ſhall not charge the drawer. Per Holt, 1 Sal. 133. 

[If the indorſee gives the acceptor time for payment ſeveral 
times, till the acceptor fails, he cannot recoyer againſt the drawer. 
Gee v. Brown, M. 1 G. 2. Str. 792.] 


(If a bill of exchange accepted, and payable on Saturday, is not 


tendered till Tueſday, when the acceptor ſtops payanent, the 
drawer is ne Coleman v. Sayer, H. 2 G. 2. Sir. 829.] 


$o, 8 if 4. draws « bill of exchange upon B. payable to C or 


80 the drawer ſhall not be charged, if the bill be net, after 
the time of payment, proteſted in a convenient time. Fer Treby 


$3 


(F. 13.) 


order, and B. accepts it, an afſump/it lies by the cuſtoin of mer- againſt the 


chants by C. againſt R. for by his acceptance he undertakes to 3 


. R. 1 Kol. 6. l. 45. 2 Cre. 306. 

So, if C. by indorſement aſſigns to D. and he to others, B 
will be liable to an afſump/it, by any aſſignee. 

So every indorſer ſhall be liable to any ſubſequent indorſee. 
R. Skin. 343. 410. 

Tho' the bill was payable 70 B or "HEY for the indorſement 
makes a new bill. K. 1 Sl. 125. 133. Skin. 410. 

Tho' the bill was forged, Sc. for the indorſement charges the 


iodorſor, and therefore the hand of rhe drawer to the bill need 


not be proved. Per Holt, 1 Sal. 127. 
If 4. draws two or three bills for the ſame- ſum, RES en to 
the cuſtom of merchants, the one payable if the other be not paid, 


and B. accepts the ſccond, and not the fiſt, an afump/it lies 


againſt him upon the firſt with an averment; that he has not 


paid the one or the other. Dub. T. 12 3. inter Milner and 
Harriſon. 


If B. accepts x bill for himſelf and C. who are joint- -traders, s 


reſpect of their trade, bath are bound. 1 . 126. 

If the acceptance be 4 year after the bill was payable. R. 
Carth. 459, 

80, if A. draws a bill pavible to C. for the uſe of D. and C. 
indorſes it, an aſſumpſit lies by the indorſee, tho' C. had paid it 
upon an extent at the ſuit of the king againſt D. For C. was the 
viſible owner. R. Hi. 4 


Tho' C. ſold.to the . upon a diſcount, where the bill is 


Payable to C. or order, and not bearer. Per Holt, 1 Sal. 128. 

Tho” a recovery be againſt the drawer, if no CaisfaRtion there- 
on. R. cont, but reverſed. 2 Sho. 495. 

Action lies for the indorſee ¶ Q. as to the drawer ?) of a bill of 
exchange againſt a ſervant on whom it is drawn and accepted ye- 


nerally, though the order is to place it. to the account of his maſ- 
tors, and the letter of advice ſent to his maſters. 7 homas v. Bi- 


aaa 


us, Al. C. 2. Str. 955. B. R. 11. 1. 
G 2 
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ance. Simmonds.v, Parminter, H. 21 G. 2. 


© who anſwers, and dies, and the cauſe is revived againſt his ex- 


the zol. and intereſt from N original bill and coſts 


| proved, but the defendant may diſprove it. Milinſon v. Ius 


1 Ear! In an oflump/it upon a bill of exchange, the plaintiff muſt de- 
ow Tne 
remedy inte goes not lie without a conſiderati e Vn. 
be purſued, | nſideration proved. Per 2 J. 1 
bene 183. Semb, Lu, 1585. 1594. Carth. 83. Shin. 332. * 


MERCHANT. 


Action lies for the drawer, againſt the drawee, after accept- 
Affirmed by houfe 


of lords. 1 Will, 185.] 
[Tf A. draws on B. for gol. in favour of C. who indorſes and 


.negotiares the bill, which is ſent to Y. who, keeps it ten days till 
piyable, and then returns it unaccepted, but having put a private 
mark on it, the indorſee demands and receives the money from 
C.; in the mean time A. is — C. brings bill againſt B. 


ecutrix; equity will retain the bill, though for a legal demand, 
(otherwiſe if B. had been alive) and determine on the facts re- 
hating to the legal demand; and will decree B.'s executor to pay 
from filing the bill of revivor. ef v. Mnnier, P. 173). 
1 Athyns 611] RD | 
But debt does not lie againſt the acceptor ; for his engagement 
is collateral. R. Hurd 487. Acc. 1 Sal. 23. | 
So, if the drawer upon a proteſt repay the money mentioned 
in the bill ro the deliverer, the acceptor cannot be afterwards 
fued by him to whom the bill was payable, if he was only aſſig- 
nee to the deliverer. Mer. 35. „ 
So, if an indorſor be not charged in a convenient time after 
the bill due, an aQion does not lie againſt him. Per Hott, 1 Sal. 


128. 132. 

And three days feem a convenient time upon an inland, or ſo- » 
4 bill; but the uſage of merchants ought to govern in ſuch a 
caſe. 1 Sal. 132, 3 | t 

Or, if there be not a demand, or a prior endeavour to have it C 
from him, who drew the bill, or to whom it was directed. 1 Sul. (ö 
126, 127. 132. Vidle ante, (F. 11.) , (F. 14.) a 

If there be not a demand on the indorfer after the indorſement th 
made. Per Holt, 1 Hal. 128. | be 

So, if a bill payable 7% H. or bearer, be indorſed to another, | 
the indorſee cannot maintain an action upon it. R. 1 Sal. 125. 5 
Skin. 332 | | | K. 

If a bill be accepted by one joint trader for himſelf and tis 
partner, when it does not concern their trade, it does not bind his bef 
partner. 1 Sl. 126, | | * 

[The acceptor cannot be ſued here, after he has been dil 5 
charged by the laws of the country where the acceptance Was 151 


made. Burrowes v. Femino, in Canc. M. 13 G. Str. 733. 
In caſe againſt the acceptor, the drawer's hand need not be 


widge, M. 11 C. Sir. 648.], 


Clare upon the cuſtom of merchants ; for an indebitatus afſunt/t 


2 Mod. Ca. 373. 8 101 
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And if the declaration he upon the cuſtom, and alſo an indebi- 
tatus aſſumpſit, and intire damages, there ſhall be no judgment. 
i Vent. 153. R. 1 Sal. 24. 129. 1 Lv. 298, ; 
So it muſt alledge the cuſtom, among/? merchants, Tc. for if it 
be alledged amongſt all perſons, it will be bad. R. Lut. 892. 6. 

Or, that by the cuflom of England, tho' the words, of England, 
ſhall be rejected as ſurpluſage. R. Hard. 486. R 5 Mid. 367. 

80 the declaration muſt-ſhew the cuſtom purſued ; and there- 


fore, it ought to ſhew the time and manner of acceptance. R. 


Lut. 233. f ü f 
Ought to ſhew what the time ſhall be by the uſage, if the bill 
be payable at uſance, c. 1 Sal. 131. | 
Bur if the cuſtom be alledged at London, tat any merchant, Wc, 


it is well. R. Lut. 233, 1585 


And if the plea be genera], that by the cuſtom of merchants, Ec. 


it is ſufficient, without ſhewing the cuſtom ſpecially ; for the 
court will take notice of it. R. Sho. 19. 

If the declaration be upon the cu ſlom, and that he to whom di- 
refed refuſed paynient, per quod the drawer onerabilis devenit, it is 
ſufficient, without an coed promiſe alledged. R. 1 Sal. 128. 


So it is ſufficient ro ſay, quod fecit bil lum manu ſud ſubſcript” tho 


it does not ſay, ſecundum uſum mercatorum. RN. Lut. 279, 

Or, that value was received, Lut. 889. a. 

That it was accepted and paid for the honor of the dranver, 
without ſaying to whom. K. after verdich. R. Lut. 899. b. 

That the defendant was an indirſer, without an averment, that 
the plaintiff demanded it of the drawer, or former indorſer. 
on fer Holt, 1 Sal. 126. R. acc. 1 Sal. 133. Vide ante, 
(F. 11, 13.) | 

Thut the defendant undertook to pay ſecundum tenorem billæ, th” 
the acceptance was after the bill due; for ſecundum tenorem thall 
be rejected as ſurpluſage. Per Holt, 1 Sal. 127. 129. 

It is not neceſſary ro make mention of the proteſt in a de- 
claration upon an inland bill upon the %. 9g C 10 W. 3. 17. 
R. 1 Sal. 131. IG | 

Or, that he inquired for him, to whom the bill was directed. 
before proteſt ; for quod non fuit inventus, is ſufficient. R. 
Carth.. 510, ROY 

Nor is it neceſſary to alledge a promiſe after proteſt, bid. 

Per curiam on conſideration, A demand on the drawer of a 
foreign bill of exchange, is not neceſſary to make a charge on the 


indorſer, but the indorſee has his liberty to reſort to either for 


the money, Bromley v. Frazier, T. 7 G. Str. 441.] 

[A demand need not be made on the drawer of a bill of ex- 
change, to entitle an indorſee to an action; for every indorſer is 
a new drawer. Per Hardwicke C. Lake v. Hayes, H. 1736. 
1 Athyns 281. 


In actions on inland bills, by indorſee againſt indorſer, plain- 


"ff muſt prove demand, or due diligence to get the money from 
«awe or acceptor, but need not prove demand on drancer z on 
| promiſſory notes, indorſee plaintiff muſt prove demand or dili- 

| | gence 
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gence on maker of the note. Heyln v. Adamjon, M. 32 G. 1, 
2 B. M. 669. | 2 

[The ſecond indorſer, in an action againſt the firſt, need not 
ſhew a demand on the drawer, but he ſhould ſay he has not paid 
it. Laurence v. Jacob, P. 8 G. Str. 515.] e 

[If a bill be drawn payable to A. or order, who indorſes it to 
B. without the words, © or order,” and B. declares as on an in- 
dorſement to him or order, it is good, and B. might have indorſed 
it. Acheſon v. Fountain, T. 9 G. Sir. 557. N 

The words © or order” are not neceſſary to be inſerted in the 
indorſement, the bill is negotiable without them. Edie v. Eaft- 
India Company, T. 1 G. 3. 2 B. M. 1216 ä | 

So, if the cuſtom be alledged, that the bearer ſhall maintain 
an action upon a bill payable to H. or hearer, and the defendant 
demurs, judgment ſhall be for the plaintiff; ſor by the demurrer 
the cuſtom 1s confeſſed, tho there is none ſuch. R. 1 Sal. 125. 
Skin. 346. 3 ey 

So, if the declaration alledges, quod indorſavit, without ſaying, 
that he ſubſcribed it, it is ſufficient after verdiR for the plaiutiff; 
for a good indorſement muſt be proved. R. 1 Sul. i 30. 

So, if the action is upon the firſt bill and it is not alledged, that 
the ſecond. or third was not paid; for it ſha!l be intended after 
verdict. R 1 Sal. 130. Carth. 5 10. 

When a bill is drawn, pry my firfl, my ſecond not paid; in an 
action on the firſt, it is not neceſlary to aver that the ſecond was 
not paid. The averment on one goes to the other alſo. MWeger- 
ia ffe v. Keene, M 6 G. Str. 214. ] TDN 

It is not neceſſary to lay an expreſs aſſumpſit ; nor to alledge 
a requeſt before a&tion brought. 161d.) . 

So, if the declaration alledges the cuſtom to be, that if a bill 
be duly accepted and afterwards refuſed, the drawer ſhall be 
liable, and thews that the bill was after the time it became due 
preſented and refuſed, it will be well ; for the drawer is liable 
at any time; and the alledging the cuſtom more ſtrit than was 
neceſſary, was ſurpluſage. R. Ho. 318. 

So in a plea of a bill of exchange, the cuſtom need not be al- 
ledged. R. Carth. 83. | | 

[Whether action can be brought againſt the drawer of a bil 
proteſted before the day of payment; dub, Bright v. Parrier, 
P. 5 G. 3. 3 B. M. 1687.) 

The indorſee of an adminiſtrator may declare, without # 
 Mrofert of letters of adminiſtration. Barnes 164.] 

“Fay the contents” may be wrote in court over the indorſer' 
name. Barnes 45 3.] | 


(F. 15.) Promiſſory Note. 


So, by the fl. 3 & 4 Ann. g. after 1 May 1705, all notes made 
by any perſon, (or by the ſervant or agent of any trader, uſual; 
intruſted to ſign notes for his maſter) whereby promiſe is mace 

| | WOT. 10 
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1 pay a ſum to any or order, ſhall be payable, 
ſignable, as an inland bill of exchange. | 
And the perſon, to whom payable,” indorſed, or aſſigned, may 
maintain an action againſt him who ſigned, or 'whoſe ſervant or 
agent ſigned it, or againſt any of the indorfers, as in caſe of 
inland bills of exchange. RY „„ 
And notes payable to any, or bearer, ſhall be conſtrued due to 
the perſon to whom made payable, who may maintain an action 
as in caſe of inland bills againſt him who ſigned, or whoſe ſer- 
vant or agent ſigned it. VCC 
Before that ſtatute, a note payable to A. or order, If it was aſ- 
ſigned or indorſed ro B. could not have been ſued by B. except 


indorfible, or aſ- 


- . o 


in the name of 4. For it was not in the nature of a bill of ex- 
change. R. cont. in C. R. T. 9 M. z. rot. 500. Cromwell, 


Dub. B. R. T. 12 M. 3. inter Sift and Butcher, R. acc. B. R. 
Clerk and Martin, 1 Sal. 129. K. inter Buller and Crips, 2 Ann. 
Med. Ca. 29. „„ . 

So, upon a note to A. or bearer, the law does not preſume an 
afſumpſit to the bearer. R. 3 Lev. 299. Acc, inter Butcher and 
Swift, T. 12 . 3. | „„ O 

And the plaintiff could not declare upon a proiniſſory note, as 
upon a bill of exchange. R. 1 Sal. 24. 129.. 

But now, upon a note 10 A. or bearer, an aſſiuupſit lies by A. 

And if a note be. payable 7 A. or order, an «fſump/it lies by A. 
er by any to whom it ſhall be indorfed ; for by the ff. 3 & 4 
Ann. 9. the aſſignee or indorſee may maintain an action againſt 
the drawer or indorſer, and recover damages. 2 Mod. Ca. 374. 


Yer debt does not lie upon a promiſſory note. by any againſt 


the indorſer, or drawer ; for it is made by the ft. 3& 4 Ann. 9, 
of the nature of a bill of exchange, which is only evidence of a 
debt. N. 1 Mo Ga $93. | 
[Whether demand on drawer is neceſſary to charge indorſer, 
is a point in much doubt; but the objection muſt be made at trial, 
for on the face of the declaration it is well. Hamilton v. Mack- 
rell, M. 10 G. 2. B. R. H. 322 . | AE 
[Eyre C. J. in C. B. directed to find for defendant, indorſer of 
1 promiflory note, becauſe plaintiff did not prove demand on the 
drawer, Hyller bottom v. Smith, M. 12 G. Str. 649.] h 
[There muſt be a demand on the drawer of a note before the 
indorſer can be charged; if he is run away, it is not enough to 
ſhew that, but plaintiff muſt prove he attempted to find him out. 
Cillins v. Butler, H. 11 C. 2. Str. 1087. Per Hurdwicke, C. J. 
ſed wide infra, Cooper v. Le Blanc.) , 
{ Hardwicke C. J. ſaid, Holt C. J. and Fyre C. J. were of 
opinion that the indqrſer of promiffory note ſhould nut be 
charged, unleſs a demand had been made on the drawer ; but that 
Pratt C. J. King C. J. Raymond C, J. and himſelf, were of opi- 
nion he might, and determined accordingly in this caſe. Cooper 
r. Le Blanc, 7. 9 G. 2. B. R. H. 295. Sed vid. Heylyn v. 
Adamſon ſupra. F. 2 | 1 


* R Sh 
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(F. 16.) 


What words 
mak : pro- 
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[If indorſer pays part of a note, it is not neceſſary to prove de- 
mand on drawer. Vaughan v. Fuller, H. 19 G. 2. Str. 1246. 

[If the indorſee receives part of the drawer, the indorſer is abſo - 
lutely diſcharged. Kellock v. Robinſon, H. 13 C. Str. 745.) 

[ſt is the ſame thing, whether the drawer, or one for him, 
pays the money; and fo if the drawer is ſued by the indorſee, 


| who obtains interlocutory judgment, and the bail pay the note, 


and take aſſignment of note and judgment, they cannot recover 
againſt the indorſer. Hull v. Pitfield, H. 17 G. 2. Will. 46.] 

[if huſband indorſes a note given to him by his wife, it is good 
as between him and the indorſee. Haly v. Lane, P. 1741. 
2 Atkyns 181.] EO 7 

[So if the note be given by an infant. Di)! 

So though ſome of the indorſees did not pay a valuable confi- 
deration, yet if the laſt did, it is good as to him, unleſs fraud or 
equity appears. Ibid.] 33 | 

[The bearer of a note, pay to Hip Fortune or bearer,” may 
bring action in his own name, and declare both as on an inland 
bill of exchange, and for money had and received. Grant v, 
Vaughan, T. 4 C 3. 3 B. M. 1516. | 
[If plaintiff has indorſed a note in blank, his name may be 
ſtruck out after the note is delivered in at niſi prius. Theed v. 
Lell, M. 12 C. 2. Sir. 1103. 

[Proof of the acknowledgment of indorſer of his name, is not 
evidence againſt the drawer in action by indorſee; the indorſer's 
hand muſt be proved. Barnes 436.] : . 

If a promiſſory note is wrote in the defendant's own hand, 
there needs no ſubſcription, nor need it be laid in the declaration 
that he ſigned it. Taylor v. Dobbins, M. 57 G. Str. 399. Ellit 
v. Cooper, M 7 G. 2 Ld. Raym. 1376. Str. 609.] | 

[If one action is brought againſt the drawer, and another againſt 
the indorſer of a promiſſory note, execution ſhall be only on one. 
Windham v. Wither, P. 8 G. Str. 515.] | 

[Promiſſory note payable to A. or order, may be aligned by the 
adminiſtrator of A. and the indorſee may bring action in his own 
name, without profert of the letters of adminiſtration alledging 
cuſtom of merchants. Rawlinſon v. Stone, in C. B. affirmed on 
error in B. R. M. 20 G. 2. 3 Vilſ. i.] 

: [By fat. 15 G. 3. c. 51. negocia ble promiſſory notes and inland 
bills under 20s. are prohibited under penalty from 20/. to 5/. reco- 


verable before one juſtice on non-payment and want of diſtreſs 


three months impriſonment, to continue five. years] 

(By Hat. 17 G. 3. c. 30. negociable notes under 51. ſhall ſpecify 
the perſon to whom payable ; the real date ; ſhall be payable with- 
In 21 days of it, and not negociable after that time. Note and in- 
dorſement to be atteſted by one witneſs. Penalties as in 15 G. 3. 
c. 51. both act; to continue five years] | | 


A note promiflory does not require any expreſs form of words: 
and therefore, a note whereby A. promiſes to account with B. ar 


miſſory note order for 10l. is * and aſſignable; for it is tantamount to, 


aflignable. 


T1 promiſe to pay, 


c. R. 11 Ces. 2 Mod. Ca. 363. 5 . 
. 


Hal, Sho, 155. 
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A promiſſory note to pay within two months after a ſhip is paid 
off. Andrews v. Franklin, H. 3 G. Str. 24. Evans v. Underwood, 
H. 23 C. 2. 1 Will. 262.) 95 i „ 

[A promiſſory note from A. to pay ſo much to B. for 
the debt of C. to B. Pypplewell v. Wilſon, H. 6 G. in ercer. 
Str. 264. | | | 

[A * note to be accountable to order for 100 l. 
value received. Morris v. Lee, T. 11 C. Str. 629. 2 Ld. Roym. 
1396. : | | 4 | | 
m / do acknowledge that A. delivered me [ch bonds and mtes, 
« and B.'s receipt and bill on me for 101. which 101. and 151. 58. 
balance due to A. I am flill indebted, and promiſe to pay.” Chad- 
avick v. Allen, T. 12 G. Sir. 706.] N 

[+ I promiſe to pay to A. Cc. three months after date, value 
« received of the premiſſes in Riſemary- lune“ Burchel v. Shocock, 
M 2G. 2. Id. Raym. 1545. | | 

[Note given to an infant, payable when he ſhall come 
of age, vi. ſuch a day. Goſs v. Nelſon, H. 30 C 2. 1 B. 
M. 226. FS: | | 1 

en, fix weeks after the death of his father; for there is no 
contingency whereby it may never become payable. Coke v. 


Colehan, M. 18 G. 2. Str. 1217.] | 


But, I promiſe to pay 7ol. or ſurrender A. is not afſign- 
able; for it was ſatisfied by ſurrender. R. 11 Geo. 2 Med. 


Ca. 362. ; 


Or, I promiſe to pay 01 to B. F my brother dues not by ſeach a 
day. 2 Mod. Ca. 263. | | | 

[Or to pay ſo many days after grantor ſhould marry, is nat 
negotiable within the ſtature. B:arde/ley v. Buldavin, P. 14 G. 2. 
Str. 1151.) | ELD | | 
[Or to deliver up horſes and a wharf, and to pay money at a 
certain day, within the ſtatute. Martin v. Chauntry, T. 21 G. 2. 
Str. 1271.] | 8 ä | 
| [A note payable eventually, upon an uncertain contingency, 
can never be a negotiable note; as to pay on the death of A. if he 
leaves drawer ſuſſcient to pay it, or he is otherwiſe able. Roberts 
v. Peake, P. 30 G. 2. 1 B M. 323.] 


(F. 17.) When a bill, Oc. ſhall be Payment. 


If a bill of exchange or promiſſory note be given to another, 
and accepted as money, it will be a good payment. 

So, if A. ſells goods to B. who agrees to deliver a hill, or note 
for his ſatisfaRion, if the bill, &c. be delivered, it will be a pay- 
ment, tho the bill be never paid. 1 Sul. 124. | 

So, if A. gives his own bill of exchange upon B. payable ro C. 
order; to C. for value received, who keeps it for two years, it 
will be a J. ee. for if he does not reſort to A. in a convenient 
time, it ſhall be preſumed, that he is ſatisfied with the bill. Per 


By 


MERCHANT. 


By the J. 3&4 Ann. . an inland bill accepted for ſatisſaQion 
of a debt ſhall be deemed full payment, if the perſon accepting it 

take not due courſe to obtain payment, by endeavouring to get it 

accepted and paid, or proteſted. | | 

It a man receives a goldſmith's note at two on Saturday, and 
does not demand it till Teſday morning, it is payment. Mantcar- 

ing v. Harriſon, H. 8 G. Str. 508.] 5 BE 
Il 4. indorſes a promiſſory note to B. who gives a receipt, 
received the contents when the above bill is pard,” and keeps it 
from 28th March, when it became payable, to 1 3th May, when 
the giver of the note fails, it is good payment in 4. Smith v. Will 
fn, P. 11G. 2. Aar 187. = 

[A goldſmitk's note, paid in at half paſt eleven, and not demand- 
ed till next day at two. is payment. Eaſt India Company v. Chitty, 
M. 16 G 2. Str. 1175] I 

And ſo a bill accepted, by writing an order on his goldſmith 
to pay it when due, is payment, if not tendered at the ſame time 
as a note or draft. Bifhyp v. Chitty, T. 16 G. 2. Str. 1195. 

Fif a creditor takes a draft from his debtor, on another, though 
it is not payable to him or order, and keeps it an unreaſonable time, 
and drawee breaks; yet it is payment. Clamberlyn v. Delari ve, J. 
7 C. 3. 2 Ui, 353. . | 

But, regularly, a bill or note given to a creditor ſhall not be a 
diſcharge of the debt, till payment; unleſs it be accepted in di- 
charge. 1 Sal. 124. For, without an expreſs agreement to take it 
in diſcharge, the acceptance is onlu, upon condition if it be paid. 
Sal. 442. Skin. 410, | | 

So, if A. being indebted to B. indorſe a bill of exchange, and 
fend it to him; it will not be a payment, tho” it continues in his 
hands a long time aſter it is payable. K. 1 SL. 124. 

And B. may afterwards ſue A. for his debt; and ſuch bill ſhall 
r be allowed in farisfiEtion. Per Holt, 1 Sal. 124. RE, 

So, if a bill, ſent to a goidfmith by a ſervant, be paid in part, 


and another bill given for the refidue ; the acceptance of the other 


bill by the ſervant will not be a payment for the reſidue, if the 
other bill be not paid. R. Mod. Ca. 36. Sal. 442. 

Tho' the matter ſend his ſervant the next day to receive ſuch 
bill. R. Mod. Ca. 36, 7. 8 | 

So, if a bill or note be given and received, generally, for a debt, 
it will not be a payment, if the goldimith fails before the money 
s | we ; thu” the goldimith continues to pay for all the ſame day: 

ur he, who takes it, is not bound to receive it immediately, but 
ſhall have a reaſonable time for it. R. Sal 442. 15 

So, if a bill be given, generally, upon B. a goldſmith about ten 
in the foren oon upon Saturday ; and the receiver ſends all his bills 
that day received by hi: ſervant, who receives ſeveral ſums upon 
them, and enters them; and then it was five in the afternoon, 
after which time it is yot uſual for goldſmiths to pay upon a Satur- 
day, for then they adjuſt their accounts, for which reaſon he does 
rot {cud the bill to B. by a ſervant till ten on Monday morning 


MERCHANT. 


ind B.'s caſhier cancels the bill, and direQs the ſervant to come 

half an hour afterwards ; but then, and upon two ſubſequent 

demands does not pay, but in the afternoon upon Monday gives 

another bill of the ſame date and for the fame ſum, at which time 

he was a bankrupt : this bill will not be payment, tho' the ſervant 

was in fault, that he did not ſtay. to receive the money when the | 

bill was cancelled. R. Eq. Ca.F6@ - + 2d part ef 
[The common uſage in tranfacting affairs of this nature is to be agg. Ca. 

chiefly regarded; ſo where it is the cuſtom of a company (as it was 

of the Bank, and of the Sword- Blade Company) to ſend their ſer- 

vant in the morning to leave the notes, and to call for the money in 

the afternoon, if the goldſmith has ſtopt payment after the notes 

left, it is not payment. Turner v. Mead, coram Pratt, C. J. H. 

7 G. Kr. 416. Contra Hayward v. The Bani of England, corum 

King C. J. P. 9 G. Str. 550.] | 

[A banker's note paid after dinner, and refuſed payment next 

morning at nine, is not payment. Fletober v. Sandys, H. 19 G. 2. 

Kr. 1248.) | | ä 

Ilf defendant gives plaintiff a goldſmith's note at two in the af- 

ternoon, and next morning at nine it is tendered, a quarter of an 

bour after they had ſtopt, it is not payment. Moore v. Warren, and 

Holme v. Barry, H. 7 G. Sir. 415.] = . | 
If a man receives a goldfmith's note at twelye, puts it into the 

bank at one, next morning at ten it is carried with others for 

2600. and left as uſual, called for at eleven, and at to payment 

refuſed, but they pay ſmall notes for two hours after; this is noe 

payment. Hoare v. Da Cofla, T. 5 G. 2. Str. 910.] 


Feme Sole Merchant. 
Vide Baron and Feme, (A. 2.) London, (N. 7.) 


Statute Merchant. 
Vide Statute Staple. 
NME S N E. (Writ of,) Ta 
Vide Droit, (K.) | 
MESSUAGE, 
Vide Grant, (E. 6.) 
METRO FHOLIT AN. 
Vide Adminiſtrator, (B. 3, 4.)— 4rchbiſbop.— Ecclpfufical Par- 
ſons, (C. 1.) —Vifttor, (A. 5.) 
M 1 L. K. 


MI I. L. 
Vide * (H. 12.) 


Seſta ad gpolendinum. 
Vi de Droit, (H.) 


MIN E S. 
Vide Waife, (H. 1, 2.) 


MISADVENTURYE. 


Vide Adios pon the caſe for Misfeaſance, (A. 4. N 
(M. 19.) 
eas 
V ide Amendment, (I.) 


MISDEMEANOR. 


Vide Afion upon the Caſe for Misfeaſance.—Attorney, (B. 1 t5. ) 
— Courts, (P. 16.)— Fuftices of Peace, (B. 52. 62. 101.)— 
Leet, (L. 2, &c.)—Offcer, (G. 14.—K. 3.)—Parliament, 
(G. 3.— L. 34, 35. 44-)—Pleader, (8. 46, 47. Oro 
(D. 54. | 

| MISFEASANCE. | 
Vide Adion yes the Caſe for Misfea 1 .— . POE: _ 
der, (2 
' MISNOMER. . 

Vide Abatement, (E. 18, &c.—F. 17, &c.)—(H. 22, 23 * 

Pleader, (3 I. 7.) 

MISPRTSIO N. 


Vide Juflices, (N. 1, &c.)— Juſtices of 9 (B. 2.) 
Milpriſlon of the Clerk. 


Vide Amendment, (D. 1, &c.—E 1, 2.— F.—G. 1, 2.—H. ;. 
—T. 1, &c.— V. 1, Kc. and many other Places in the ſame 
Nahe ) 
M19TAK.E: 


Vide Atatement, (G. 3 H.: 55 &c. )— Myprife on. 
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MITIORI SENSU. 
vide {ion upon the Caſe for Defamation, (F. 16, &c.) 
. 
| Vide Certiorari, (A. 2) 
MODUS DECIMANDI. 
Vide Diſnes, (E. 10, &c.)—Probibition, (G. 10.) 
MOLLITER MANUS IMPOSUIT. 
Vide Pleader, (3 M. 16.) 


MONASTERY. 
(A) How dilſolved. 


Y the /. 27 H. 8. 28. all monaſteries, and other religious 
houſes of monks; canons, or nuns of whatever habit, rule, 
or order, not having lands, Cc. or other hereditaments above 
200l. per annum, and all their manors, lands, Cc. and here- 
ditaments, the king ſhall have and erjoy to him and his heirs. 
for erer. EE YE 1 1 
And all monaſteries, abbeys, c. given to his majeſty by 
any abbot, c. under the convent ſeal within a year, or other- 
wiſe ſuppreſſed and diſſolved : and all goods, debts, Fc. belong- 
ing ” the chief governor in right of his houſe, 1 Mar. 15 35, 
or ſince. | es | 
And the king ſhall be in actual poſſeſſion, Ic. and may diſpoſe 
of them at his will and pleaſure. | 
And patentees, Ic. ſhall enjoy, fc. according to tenor of their 
letters patent. 3 — 85 | 
And all. fraudulent eſtates in fee, tail, for life, or years, or 
charges, c. within a year before, ſhall be void. | 

And by this ftatute appropriations to a religious houſa are alſo 
given to the king. „ 3 J. 2 Cro. 608. 

80, by the /. 31 H. 8. 13. the king ſhall enjoy to him and 
bis heirs, all monaſteries, Ic. colleges, hoſpitals, - and other reli - 
gious and eccleſiaſtical houſes, ſince 4th Feb. 27 H. 8. diſſolved, 
given up, or by any means come to the king. And all their 
manors, lands, Ic. and other hereditaments, or which ſhall here- 
after be diſſolved, Ec. 

By this act all religious and eccleſiaſtical houſes of whatever 
annual value were given to the king. 2 Co. 49. Fic 
n 


K circumftances onght to concur to make lawful and current 


certain weight. Did. |} 


Penſum, viz. by weight; payment au ſcalam was, when 6d. vn 
| added to every 20s.; to make due weight: ad penſum, when 


\ 
MONASTERY. 


And tho' by the ff. 32 H. 8. 24. the corporation of the kni 
of St. John of 2 in Excland 2 diſſolved, and . 
hoſpital and all manors, lands, Ec. given to the king, yet their 
poſſeſſions were given to the king within the /. 31 H. 8. 1, 
For it was a religious and eecleſiaſtieal corporation. R. per 3 7. 

on. 183. 

By hs H. 1 Ed. 6. 14. all colleges, free chapels and chauntries, 
and all manors, lands, Ac. or hereditaments n to them, or 
which have been given or aſſigned to the finding of a prieſt, or of 
any anniverſary or obit, &c. to have continuance ſor ever, ſhall be 
in the poſſeſſion and ſeiſin of the king. 1 

If a monk now be profeſſed beyond ſea, he may inherit in 
England. Dub. Ca. Eg. 1 55- 7 | 

Vide Hoſpital. | 


— — - 
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MONEY. | 
(A) The Advantage of Money. 


AJONETA ft menſura rerum, per quam omnium rerum, ue 
A in mundo ſunt, fit fuſta ellimatia. Dav. 19. | 


(B) hat ſhall be Current Money. 
(B. 1.) What Weight it ought to have. 


money: a fixt weight, alloy, impreſſion and valuation, the 
king's authority, and proclamation. Dav. 19. 3. g 
And therefore, every piece of current money ought to hare 


The pound Troy of gold is divided into-24 carats, and ever] 
carat contains 4 grains of gold. Aſay for amendment of ler 
coin 17. | ; | 

A pound Troy of ſilver is divided into 12 ounces, eve! 
ounce contains 20 penny weights, every. pennyweight 24 grains. 
Fry 18, 35 
Payment in the Exchequer was anciently made ad ſcalam, or di 


every thing neceſſary to make due weight was ſupplied, ibo 
above . Mad: 187. Hale Sh. Accounts 21; Ce. 


nt 


; -(B. 2.)-What Alloy. 


GED and ſilver: were antiently coined without alloy. | 
But now they have a certain proportion of alloy, whereby 

it is called ferling or fluhdurd . Ef]. for Coin 17. Hale H. 
Acc. 5. Hard. 501. 
The antient ſtandard for gold temp. Ed. 3. uu. H. 8. was, | 
every pound Troy 23 carats 3 grains 4 of gold and 4 grain of 45 
Efl. 20. Hale Sh. Acc. 10. 

The ſtandard for ſilver was antiently and is now, in every pound 
11 ounces and 2 penny weights of ſilver, and 18 mer da 


of alloy. 19d. 


The ſovereigns of gold, angels, Qc. 34 H. 8. bad in every und 
i caratof alloy, and 37 i. 8. fovereigns 4 carats, but 4 Ed. 6. they 
were reduced to the antient ſtandard, Ef. 22. 

80 6 Ed. 6. 1 Mar. 2 El. ſovereighs and angels were of 
the antient ſtandard, other coin of Sold had two carats alloy. 


E 24 


8 43 El. angels, 3 £9 10 Jac. 2 Car. 1. and 12 Car. 2. rials 
and angels were of the antient ſtandard. E. 25, 26. 

But other coin of gold, 35 and 43 El. 2 Fac. 2 Car. 1. 12 Car. 
2, unites, Fc. and 22 Car. 2. guineas were and now continue with 


2 carats of alloy. Ef. 25, Cc. 


80 coin of filver bad 34 FL. 8. 2 ounces of alloy; 36 H. B. 


6 ounces; 37 H. 8. 8 ounces; and 5 Ed. 6. o vunces; but 


6 Ed. 6. were reduced to 19 pennyu eights of alloy, and temp. 
Ph. & M. to the antient ſtandard, which has continued — that 
time to this. EV. 23. 

Antiently, if money was paid at the exc/rguer, it was exa- 
mined or an aſſay made of 1 it, by burning ſome pare. Med. 187. | 
192. 

Or 12d. was added to every 207. to countetvail fuck day. 
Mid 192. 

So when coinage was uſed, wiz. temp. Ed. 3. 124. in every 205, 
viz. 1050, was paid in reſpect of the alloy in ferling coin for 
every 100l, rent in fine filver, and it feems to have been ſertled 
by parliament. Hard. 501. 

If the alloy exceeds the due proportion, whereby the coin is 


debaſed, that tends to the getrinient of the public. 3 Rr . 1217. 


* 4 ) Ought to have an Tapreſon. 


00 money ought to have an impreſſion ; for metal is not money 
without an impreſſion: et dicitur mineta quia nn Ys 
cujus fit noneta. Dav. 19. 6, 


MONEY. 
3 (B. 3 And a fixt Denomination or Value. 


O every piece of gold or ſilver coin ought to have a certain de- 
nomination, or valuation ſer upon it. Daw. 19. 6. 

And the king by his prerogative may ſet upon his coin what 

value he pleaſes. Dov. 20. 4. Vide paſt, (B. 5, &c.) | 


The pound Trey of gold, 18 Ed. 3. was divided into fiſty florins 
to be current at 6s. each, and afterwards eodem anno ought to 


contain in it thirty-nine nobles and an. half, at 6s. 8d. the noble, 


Eff. for Coin 35. | 
— Ed. — was divided into 42 nobles* of the ſame value; 
37 Ed. 3. 45 nobles; 9 H 5 50 nobles. E/. 36. 

H. G. it was advanced to 45 rials of 108. the rial, or 67 angel; 
and 4 of 6s. 8d the angel, but reduced 4 H. 6. to the ſame 


ſtandard as 9 U. 5. yet 49 U. 6. and afterwards 5 Ed. 4. ad. 


vanced as before. E/. 38. 


1 H. 8. it was divided into 24 ſovereigns at 22s. 6d. or 48 


rials at 115. 3d. or 72 angels at 7s. 6d. Fſſ. 41. 


+ finto 88 
angels] 


34 H. 8. it was divided into 28 ſovereigns; and 36 H. 8. into 
30 ſovereigns at 20s. per ſovereign ; 3 Ed. 6. into 34 ſovereigns; 
and 6 Ed. 6. into 24 ſovereigns at os. per ſovereign, or 72 


angels at 10s. and 43 El. into 73 angels. EH 43. 


The pound which had 2 carats alloy was divided 6 Ed. 6. and 
2 El. into 33 ſovertigns at 20s. per ſovereign; and 43 El. inio 
334 ; and 2 Jac. into 37 unites at 20s. and 4 thiſtle crown at 
4s. EH 48. | : 
The pound of the antient ſtandard 3 Fac. was divided into 81 
angels; 10 Juc. f and 2 Car. into 89 angels; and the pound of 


2 carats alloy 10 Fac. was divided into 37 unites at 225. and 


i thiſtle crown at 45. 44. and 2 Car, 1, into 41 unites at 205. 
Fg. 53. . 3 

1 he pound was divided 22 Car. 2. and ſtill continues, into 44 
guineas and a half, at 20s. the guinea. I 55. 

| The pound Troy of ſilver 28 Ed. i. was divided into 20s. and 
3d. 20 Ed. 3 into 22s. 6d. 27 Ed. 3. into 25s. 9 H. 5. 30s 


1 H. 6. 37s. 6d. which was reduced to 30s. 4 H. 6. but 49 


H. 6. advanced to 37s. 6d. and 1 H. 8. to 45s. 34 Hl. 8. 
48s. 3 Ed. 6. 72s. but 6 E4. 6. it was reduced to 60s. and 


43 El. advanced to 62s. and fo from thence hath continued. 


| The penny was 20* furt wncie ; g Ed. 3. 26* pars; 2 | 


6. 32“ pars; 5 Ed. 4. 40% pars; 36 H. 8. 45 pars; 2 Ul 


60 pars, and ſo remains to this day. Hale H. Acc. 12. 


(B. 5.) The Authority of Coinage belongs to the King. | 


BY the civil law, jus cudende monete ad folum principem de jurt 
pertinet. Dev. 20. | | 
ns 3 _ —_— _ the pewer to make or coin money 
within his dominions belongs only to the king. R. 10. 4. 
Hale SH. Ace, 3. 88 IP _ 


MONEY. 


* 


But by a grant from the emperor, the inferior princes and 
ttcates of Germany have the privilege of coining. Daw. 20. 6. 
And the ſame privilege was granted to ſeveral great perſonages 
in France. Ibid. „ 1 he 
So, antiently, the archbiſhop of Tors, and biſhop of Durham, 
might coin. 15.0. T's 5 
So temp. Steph. thro' the confuſion of the times, tam epiſcepa 
quam comites et barones ſuum faciebant monetam. Hale Sh. Acc. 4. 
_ [By12G.2.c. 5- 15,0000. per annum is given to the king 
for ſeven years, for the coinage ; made perpetual, by fat. 9 G. 
Þ 2G f | 
"Sear x G. 3. c. 70. direQs the taking of light gold coin, 
under certain regulations, and recoining the fake? | 


(B. 6.) The King may make Coin current. 


So the king by his proclamation may make any coin current in 
England, 5 Co. 114. 6. 5 
As, a talent or bezant of uncertain value, and may ſer a value 
upon it. Daw. 20.4. | 3 | | 
May eſtabliſh the ſtandard as he pleaſes. Daw. 19. 3. 
So coin impreſſed at the mint ſhall be of value preportionable 
to other coin, without proclamation. Per Holt, Sal. 446. . 


(B. 7.) And change it at his Pleaſure. 


So the king may enhance, debaſe, or change the coin at his 
pleaſure, Dic. that he cannot change it without aſſent of the 
counties. Mir. Juſ. 10. 6. 2 Rol. 166. J. 35. | . 
But it is now. allowed, that he may change it as he pleaſes. 
K. Dav. 20.6. 4 | 

That he may advance the value. Vide ante, (B. 4. 6.) 

So he may debaſe it at his pleaſure. Dav. 21. 

And if the king by proclamation makes a mixt or baſe money, 
current, it thall be ſo. R. Da. 22.6. : h 


: So the king by his proclamation may change, fc. his money in 
49 lreland, as well as in England. Daw. 21. 

8. | ED, 
nd (B. 8.) The EffeR of the Change. 


If the king by proclamation decries any coin, it cannot aſter- 
mm be tendered as money, but ſhall be only bullion. Dav. 
TO | 

If he makes baſe money current, it ſhall be taken as ſterling. 
d. Dev. 22. B. 2c. 70. | | 

and therefore, if an obligation be to pay ſo much in current 
'oney at ſuch a day, and before the day the money be enhanced 


jurt y proclamation, payment or tender of the ſum in the enhanced 
| money is ſufficient. R. Daw. 26. b. 
one) Thy” the obligation was made in England, for payment in Ire- 


g. 4 nd, and the money is enbanced there only; ſor the time and 
8 : E | | place 


MONEY. 

place of payment ſhall be principally regarded. R. Daw. 25:6, 
27, 28. 8 ; 
Tho' the money was tendred after the for of payment, and 
by not tender- 


before the enhancement ; for there was a default 


ing it at the day. Semb. Dy. 83. a. | 
So, if an obligation be to deliver ſo much corn, which before 


the day is diminiſhed in value. Dy. 82. in marg. 
But if money be tendred in pure coin at the day, and after- 
wards the money is debaſed, he ſhall have the value of the coin 
current at the time of the tender. Semb. Dav. 27. Dy. 82.6. 
Or, if one receives pure coin, and is afterwards bound to 


\ reſtitution. Dub. Dav. 27. b. y 

So, if a receiver, who ought to pay upon requeſt, receives 

pure coin, which, before the requeſt, is enhanced. Per 2 7. 
Dy. 83. a. in marg. 92 7 — . 

So, if A. draws a bill of exchange to pay roo rees dollars to B, 
in Portugal at ſuch a day, and before the day, after the bill drawn, 
the king of Purtugal enhances the rees; if the rees are not paid, 
as current at the date of the bill, B. may proteſt che bill, and re- 
ſort to the drawer : for a foreign prince cannot alter the property 


of a ſubject of England. R. Shin. 272. 
| Vide Abatement, (D. 8.) : 

Penalty for counterfeiting Money, or bring: 
ing falſe Boney into the Kingdom. 
| Vide Juſtices, (K. 7.) 

Money decreed in Specie. 
| Vide Chancery, (4 W. 10. 16.) 
Bringing Monep into Court. 
Vide Pleader, (C. 10.) | 
8 
Lide Eecleſaaſtical Perſons, (B. 2, &c.)— Monaſtery. 
MONOPOLY. 
Vide By-Law. (B. 3.—C. 3) Trade, (D. 4.) 
MONSTRANS DE DR OI T. 
Vide Prarogative, (D. 81, 82.) 
MONSTRANS DE FAIT S. 
Vide Pleader, (O. 1, &c.) 


U 


put in pledge. 


——— - my 


MONSTRAVERUN#A, 
Vide Ancient Demeſne, (H.) 
u r 
Vide Ann, (B.) 
MONUMENT. 
Vid. Cemetery, (C.) 


MOR T DAN roa 
Vide Aſiſe, (C. 1, &c.) 


| MORTGAGE. 5 | 
(A) Mortgage; By Pledge of Goods. 


A Mortgage, quaſi mortuum wadium, is when things moveable 
A or immoveable, as goods or lands are pledged, as a ſecurity 
ſor repayment of money. Co. L. 205. a. Blo. Nom. Verb. 
Mortgage. | 755 . . 
If goods are pledged for the ſecurity of money, the pawnee 
has a ſpecial property in them. Sal. 5 22. R. Ow. 124. | 
If the cuſtody of the goods is a charge to him, he may uſe 
them as a recompenee for his charge: as, he may ride an horſe 
Sal. 522. R. per 3 J. Ow. 124. | | 
So, though the cuſtody be no charge, if the uſing is no pre- 
if he loſes them. Sal. 5 22. Ow. 124. 
If a cow be pledged, he may milk her. Oz. 124. | £ 
So, if the pawnee loſe the goods without any default in him, it 
ſhall be the loſs of the owner, and the pawnee ſhall have an ac- 
tion againſt him for the money. Sal. 522. Vide pa, (B.) | 
So the pawnee has ſuch a property as he may atſign to another. 


judice to the goods, he may uſe them, but it ſhall be at his peril 


Ow. 124. 


But by tender of the money, his property is determined, and the 
pledge ought to be reſtored. Sal. 522, 3. R. 2 Cro. 245. Tel. 178. 
And 74 he refuſes to reſtore the pledge upon tender of the 
money, trover lies againſt him. Sal. 522. R. 2 Cro. 245. 
Vide Aim upon the Caſe upon Trover, (D.) - | 
So he may be indicted; for perhaps it was delivered in ſecret 
without witneſſes. Per Holt, 1 Sal. 522. 25 


So, if the pawnee be robbed of the goods after tender, he ſhal 
anſwer for them. Sal. 523. | _— : 
So, if he loſes them by his uſing them. Sal. 522. 
So, if the uſing be a prejudice, he cannot uſe them. bid, Y 
| So, if a pawnee align the goods pledged to another, detinue 
lies by the owner, if he detains them after the money tendered to 


— 


Oro. 124. c 
| H 2 


MORTGAGE. 


So: goods pledged cannot be taken in execution for the debt of 
the pawnee. bid. : | 5 
Where money is generally lent on a pledge, it does not de- 
prive the lender of his remedy againſt the perſon, unleſs a ſpecial 
agreement to ſtand to the pledge only. Son- Sea Company v. Dun- 
comb, M. 5 G. 2. Sir. 919 N 

„After forecloſure and ſale, the mortgagee may bring an action 
for the reſidue. 2 Brown. Ch. Rep. 125. , 

»A mortgage of goods and choſes in action is fraudulent as 
againſt creditors, if the goods, &c. be not delivered to the mort- 
gagee. 1 Will. 260. 2 Term Rep. 587.* f . : 

*Bur a delivery of the grand bill of ſale of a ſhip at ſea is equi- 

valent to a delivery of the ſhip itſelf. 2 Term Rep. 462*. | 

[A ſhipat ſea may be mortgaged, and if mortgagee takes proper 
methods to get it in poſſeſſion, as bill of ſale, &c. it will not be 
within flat. Ja. I. otherwiſe, if he ſuffers the ſhip to go on another 
voyage. Ex parte Matthews, P. 1751. 2 Vezey 272. 


(B) At what Time it ſhall be redeemed. 


F a man pledge goods for money lent, he may redeem tho he 

does not come at the day fixt for payment. 

So, if no day be appointed for payment, he may redeem at 
any time. 2 Co. 245. STE, | 

So, if the pawnee die, he may tender the money to his execy- 

tor, or adminiſtrator. 2 Cro. 245. Yelv. 178. 1 Bul. 29. 
So, if he that pledges dies, his executor or adminiſtrator may 

tender the money. Dub. 2 Cre. 245; for it was ſaid, that the 
condition is perſonal, and it ought to be redeemed during his 

life. Yelv. 178. 1 Bul. 29. | | 

If a day be appointed for redemption, and he that pledges dies 
before, his executor may redeem. 1 Bul. 29. I TY : 

If a man that pledges goods be attainted, the king upon pay- 
ment may redeem. - 7el, 179. 1 Bl. 29. | 

If a man pledges goods to A. and in his ſickneſs his wife with 
his conſent delivers the goods to B. and if after the death of 4. 
the money be tendered to his executor, and B. afterwards re- 
fuſes delivering them, ztrover lies againſt him; for B. had the 
cuſtody only, and not any property. R. 2 Cro. 244. Tel. 178. 
1 Bul. 29. 5 | | ; 

So, if the goods are delivered to N. upon conſideration; for 
B. was not privy to the delivery npon the firſt contract. or to the 
condition. Tel. 178. But by 1 Zal, 29. it ſeems as if then the 
tender ought to be to B. | | 
If a man pledges goods periſhable, and does not redeem them 
till they are perithed, (no time being. fixt- for the redemption) 
debt lies for the money. Per Ch. J. and not denied by the Court, 
Telv. 179. | 1 

So, if the pawnce Joſe them without his default. Sal. 522. 


. 5 


Mortgage of Land; CUhat call be and  yow 
redeemable. 


Vide Chancery, (4 A. 1, Cc.) : - 
MORTMAIN. 
Vide Capacity, (B. 2, 3.) 
MORTUARY. 
Vide Prohibition, (G. 11.) 
MULIE R. 
vide Baftard, (F.) 
MU RAG E. 
Vide Toll, (A.) 
MURDER. 
Vide Admiralty, (E, t)—Tuflces, (M. 1, &c.—Y. 5.) 
MUTUAL AG REEMENTS. 
Vide Pleader, (C. 53, 54, 55.) 


4 MUTUAL REMEDIE'S. 

. | Vide Pleader, (C. 56.) = 

a NAM E. % 
b Vide Abatement, (E. 18, &c.—F. 17. &c. )—Capacity, (B. 4» 5 J— | 
N Fait, (B. LF, 3. 4.)—Hne, (E. 4.) —Franchiſes, (F. g.)— 

. Gram, (A. 2.—E. 1, &c.)—Parliament, (A. 3 (A. 2.) 


NATIVO HABEN Do. 
Vide Villenage, (C. 1.) 


NATUTKALTTATION 
Vide Alien, (B. 2.) 
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NAVIGATION. 
; (Vide Parliament, (H. 25.) 21 


1 a) The Sea. 


Vide Ad- AVIGATION is uſed upon the ſea, or navigable rivers, 
miralty. The ſea is, where the water flows and reflows, and is ſo 
ſpacious, that a man cannot ſee land from one ſhore to the other, 
2 Rol. 169. J. 20. 2238 | 
The king has the property am ague quam ſoli, and all profits in 
the ſea, and all navigable rivers. Cal. 17. Daw. 56, 57. 
The juriſdiction and intereſt of the king extends over the whole 
ſea between Britain and Ireland. 3 Leo. 7 3. | 
So, between Britain, and France. Ibid. 
So, to the middle of the ſea between Britain, and Hain. 
Bid | | | reg 
So the property of the ſoil in all rivers, which have the flux and 
- reflux of the ſea, belongs ta the king, and not to the lord of the 
manor adjoining, without grant or preſcription. 1 Sid. 148, 9. 
* The public are nor entitled at common law to tow on the 
| banls of ancient navigable rivers; the right muſt be founded 
either on ſtatute or on uſage. 3 Term Rep. 25 3.* 
So the ſoil between high-water mark, and low-water-mark, is 
part of the county, and may be within a manor. Semb. 1 Ann. 89. 


As to fiſhery in the ſea, or rivers, Vide Frerogative, (D. 50.)— 


Piſcury. (A.) | 
As to the ſovereignty of the ſea. Vide Prerogative, (B. 1.) 


(B) An Arm of the Sea, 
N arm of the ſea is, where the ſea flows and reflows. 2 Rd 
i690: £44. | 1 80 . | | 
And every arm of the ſea, or navigable river ſo high as the ſea 
flows and reflows, belongs to the king, and he has the ſawe pro- 
perty therein as in alto mari. , Day, 56. 2 Rol. 170. I. 20. 
But, by grant, or preſcription, a ſubject may have the interel 
in the water and ſoil of navigable rivers; as, the city of London 


has the ſoil and property of the Thames, by grant. R. Daw. 56.6. 


(C) A Creck. 
AECREEK is an inlet of the ſea, extending within the land, 


© which gives no harbour ro ſhips, nor is endowed with any 
privileges. Cal. 34, BY e 


from 


(D) An Haven. ” 
= N haven is an harbour for ſhips ; but it is not neceſlary, tht vithoß 
it ſhould have privileges annexed to it. Cal. 34. Prieto 

All havens and ports are infra corpus commitat ds. 4 Inſt. 148. bones 


Ao 


** 
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And the water, banks, Ec. within ports and havens, are with- 
in the power of the commiſſion of ſewers. Cal. 38. . 
[By flat. 19 C. 2. c. 22. ballaſt ſhall not be thrown out into 
anv haven, port, road, channel or navigable river, but only on 
land where tide or water never flows or runs, on pain of from 
. ro 50s. before one juſtice.] 3 b os 
| [If a ſhip is ſunk or ſtranded, the owner ſhall give ſecurity to 
remove it, or one juſtice may ſell it, and with the money remove 
it, and render the ſurplus to owner.) i : | 
putting ballaft into an hopper, with an intent to have it car- 
ried into the high and open fea, and its being thrown into the 
| ſea at fourteen fathouis deep, is an offence againſt 19 G. 2. c. 22,. 
Bruckleſbank v. Smith, M. 32 G. 2. 2 B. M. 656. 5 | 
| Vide fof?, (E.) f 


(E) A Port, 
PORT US est hcus, in guo exportantur, et importantur merces. 
4 Inft. 148. | | | | 

Every haven and port of common right belongs to the king. 
Dav. 56. . KEN : : 

And a grant to the ſubject is not good; for a ſubjeR cannot 
have it. 1 Rel. 5. e 
Every port is an haven for ſhips, which enjoys ſeveral privi- 
leges by preſcription, or the king's grant. Cal. 34. | 
By the ff. M. Ch. g. barones de 5 portubus, et omnes alii portus 
hubeant omnes libertates, et conſuetudlines ſuas. | | 

A port has uſually a port-reeve, and port-mote. 4 Int. 148. 

By the /. 1 Kl. 11. no wares, c. ſhall be exported or landed, 
unleſs fiſh and ſalt, but at ſonic open place, key, or wharf, as by 
+ commiſſion ſhall he appointed, c. | 

And by the ff. 3 & 14 Cir. 2. 11. a commiſſion out of rhe | 
exclieqguer ſhall go from time to time to aſſign ſuch ports for land- 3 
ing or ſhipping goods, fc. and to appoint the limits of ſuch port, 
Sc. And none ſhall ſhip any goods or land them, fith, coal, 2 \ 
ſtone, or beſtials except, but ar ſuch port, &c. ide Caſe of the 
Extenſion of the London Wharfs. 1 Bl. Rep. 581.* h 

*By ft. 22 Car. 2. c. 11. / 21. ſuch rates and no other hall 
from time to time be taken for wharfage and cravage, as by his 
majeſty with the advice of his privy council ſhall be aſſeſſed and 
allowed to be taken, a table of which rates ſhall be hung up at 
my wg of the wharfs to be appointed in conſequence of that 
tatute. | 

/ 44. there ſhall be left a continued tract of ground from 
Lindon Bridge to the Temple, of the breadth of 40 ſeet of aſſize 
from the North fide of the Thames, to be converted to a key, or 


- 


. 


public and open wharf,» = | \ 
By J 45, the ſaid tract of ground ſhall lie open and at large, — 
without any diviſion or ſeparation, and the bounds of each pro- 
prietor's ground therein ſhall be diſtinguiſhed only by denter 
ſtones to be plaged in the pavement thereof; and no _— 
| | | ts 


— 
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boats or other veſſel, ſhall lie before any the ſaid wharfs or keys 
between the places aforeſaid, on the North fide of the river 
longer than ſhal] be neceſſary for the lading or unlading of goods, 
without the conſent and permiſſion of the wharfingers or pro. 
prietors thereof.“ | | 
*By / 46. any perſon may lade or unlade any goods or mer- 
chandize at any of the ſaid wharfs or keys for wharfage or 
cranage, whereof every proprietor, wharfir ger, or other perſon 
concerned, ſhall and may demand and receive ſuch rates and no 
other, for the ſame as ſhall from time to time be ſet out and ap- 
pointed by his majeſty, with the advice of his privy council.“ 
This ſtatute does not give a right to the wharfingers which 
they had not by common law, and therefore they are not en- 
titled to wharfage for goods unladen into /ig/ters out of barges 
though faſtened to their wharfs. 1 BI. Rep. 413. 423.“ 


(F. 1.) Jlands. | 


AN iland is deſined by the imperial law to be, locus undigue 
circumdatus acquis. Cal. 20. | 


(F. 2.) Ie of Man. 


Ihe iſle of Man was antiently governed by its own king, who 
was ſubjeQ to the king of Fngland. Cal. 20. 4 Inft. 283. 
7 Co. 21. a. Calwin. 


And beirg a kingdom of itſelf, is no part of the realm of Ex- P: 
land. 4 Inf. 201. 283. R. 40 El. 4 Infl. 284 rc 
But the lord of this iſle is called king, and has a crown. of gold. th 
E254. - | | 
Anno 18 Ed. 1. it was granted to Walter de Huntercomb ; by lic 
Ed. 2. to P. Gaweſton: and afterwards to H. de Bellononte. int 
4 Inſt. 284. 8 „ fan 
A. D. 1393: 17 R. 2. William lord Scroop purchaſed it of V. | 
Id. Montacute. 4 Infl. 283. he 


1 H. 4 Wm. Id. Scroop forfeited it for high treafon, and the 
forfeiture was confirmed by act of parliament. 4 Inf. 283. 


And afterwards H. 4. by letters patent granted inſulam, caſtrun, i 
pelam et dominium de Man, and all iſles belonging thereto, to Her. 1575 
E. of Northumberland and his heirs. 4 Inf. 283. | / 

And when, by the attainder of Hen. E. of Northumberland, 5 H. they 
4.-it came to the king, and was confirmed by parliament, the kivy 4), 

7H. 4. granted it una cum patronatu epiſcopatus to Sir Jahn Stanley, A 
for life and afterwards to him ard his heirs. 16:d. R. 4 

Sir Jchn Stanley was grandfather to Hen. lord chamberlain to N 

H. 6. and by him created lord Stanley. Ibid. N 


Hen. Id. Stanley was grandfather to Thomas, created by I.“. 
earl of Derby, to him and the heirs males of his body. 4 U½¼. 
283, 4. | a | 

And thereſore, it ſhall be grantable by the king's letters patent: 
Co. L. 9. 4. 4 Inft. 284. 2 And. 115, 116 * 
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And when 8 it deſcends according to the rales of the 
common law. R. 4 Inſt. 284. Co. L. 9. «. 
So the king by patent may enable the governor to 5 a juſ- 
tice there. Pal. 345. 
And the conſtruction of the parent ſhall be determined by the 
common law. Jbid. | 
But no one has an eſtate of inheritance there, except the lord, 
and'the biſhop. 2 And. 116. | 
And the biſhop there is not created by conge elire, but by 
preſentment of the king of Man. F 345. | 
In the kingdom of Man are 2 caſtles, 17 pariſhes, 4 markets, 
and many villages, 4 Inſt. 283. 
A biſhop was there appointed by Cregory 4th who is ſubject to EE 
the archbiſhon of York, 4 Inft. 285. 5 oe Rs 
The inhabitants have a peculiar language. 254 
And are governed by their own laws: by their eccleſiaſtical | 
law they are cited, the cauſe determined, and within eig:t days 
they obey, of are impriſoned. 4 Inft 285. 2 And. 116. 
Every contract thall be compleated per traditionem fiipule. 
4 Inf. 285. 
And this upon a contract for lands, as well as for perſonal 
things; for the parties appear in court, declare the contract, and 
deliver a ſtraw in ſeiſin, and the contract is recorded. | | 
e. 1583. by a law in the ſame iſle, a fale of lands withour | f 
licence of the lord, or his council, or three of them, wis. his | 
lieutenant, receiver, and comptroller, ſhall be void, and .each 
party forfeirs 31. ſuch licence to be made by the clerk of the 
w_ and to be under the hand of the council, or thoſe three of 
them. 
And now, tho' made per 8 flipule, if it be not with 
licence, Cc. it will be void. K. at 4 court -oithin the ifle 1611 
inter Callow and Sir Hugh Cannel. R. 14 Moy 1641 inter Thomp- 
fon and Culiſter. 


= if made with licence, Ge. without traditione flipulæ, it will 
void. 


So in the iſle of Man taking a capon, or pig, Cc. will be fe- 
oy. 12 H. 8. 5. 4. 


Ee not taking an horſe, or ox; ſor 450 cannot hide them, 
I 


An act of parliament i in Wy 8 * rot bind them, unleſs 


H they are expreſsly named. R. 4 [nft. 284. R. 2 And. 116, 

7 4 Mad. 223. 

ly, And therefore, the ,t. W. 2. de donis does not extend to them. 
R. 4 Infl. 284. 


Nor the ft. 27 H. 8. 10. of uſes. 4 Inf. 284. 2 And. ink 
e the ff. 32 & 34 H. 8. of deviſes by will. 4 inp. 284. 
nd. 116 


80 brewve domini regis does not run there: and therefore, a wife 
Cannot ſue to be endowed there. 4 Inft. 284. 

An office upon a death cannot be ſued out gr chancery. Ibid. 

Nor any office to intitle the king. 4 Inft. 284. 1 Kol. * 
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Yet the king by commiſſion under the great ſeal may ſeize 


lands forfeited to him, which being returned upon record, gives 
feifin to the king. R. 4 Inf. 284. | 


So the king may grant a commiſſion for redreſs of wrong, but 
the commiſſioners muſt proceed according to the law there, 


4 Infl. 285. 33 : 

So an appeal lies to the king from a judgment there, ut ſupe- 
riori domin), R. coram concilio Jun. 1716, inter Chiriſtian and 
Corrin. Acc. Van. 281. | | : 
So the judges will take notice of the laws of the file of Man, 

Pal. 345. | 5 | 

So the iſ]- of Vun appertains to the crown of England, tho it 
be not parcel, nor held of it. Per Ci. 1 Rot. 246. 

[The J/e of Man is not part of the realm of England, but par. 
cel of the king's crown of Frgland, held as a feudatory dominion, 
by liege homage of the kings of England. Earl of Derby v. Duke 
of Aihol. T. i751. 2 Vezry 337.] hs 

[A queſtion relating to the right and title to the % of Man, 
may be determined in England, in chancery, the king's bench, 


. 
/ 


or (2 before the king in council. Earl of Derby v. Duke of + 


Athol, H. 1748. 1 Fezey 202.] 


[By letters patent, 7 J. 1. a grant was made by the crown of 


the Je of Man, and of all the reQories and tithes, by. name, to 
William earl of Derby for life, to his wife for Jife, to their ſon 

James lord Stanley in fee, to be held of the king by liege homage, 
rendering immediately after that homage two falcons, and fo to 
his ſueceſſors every coronation-day two falcons: this is a ſocage 
renure, and (/emb,) petty ſerjeanty. Earl of Derby v. Duke of 
Athol, T. 1751. 2 Vezey 337.) 5 

- [By private act of parliament, 7 J. 1. William earl of Derby, 
and his wife for life, and the longeſt liver, then their ſon Jams, 
and the heirs male of his body, then Robert Stanley, and the hein 
male of his body, then the heirs male of the body of earl William, 
then the right heirs of James lord Stanley, ſhall hold againſt the 
king, c. and againſt the widow and daughters of earl Ferdinand 
(earl Milliam's elder brother) all the e of Man, with the ap- 
purtenances: and neither James, nor the heirs male of his body, 
nor Robert, nor the heirs male of his body, nor any of the heirs 
male of William, ſhall have power to alien it, but it ſhall conti- 
nue as above limited; only they may make leaſes, as tenants in 
tail may do in England, by flat. H. 8.] | | 
klin 1666, Charles earl of Derby makes a leaſe for 10,000 year, 

of the rectories and tithes in Man for the benefit of the poor 
clerzy ; and by deed, as collateral ſecurity, conveys lands in Lan- 
caſhire, in truſt to perinit him and his heirs to hold ſaid lands, 
and receiye the rents, till interruption in receipt of the rectories 
and tithes by him or thoſe claiming under him or his anceſtors, 
and then to enter and receive. . . 
In 1735, James earl of Derby (heir- male of James lord Stanley, 
in the grant and act mentioned) deviſes to Sir Edward Stanly 
{who on his death became earl of Derby, and his heirs for * 


S © aa .- 


Aor, 
aſter 

A 
loſs « 


Winid 


. 
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o 


all his honours, real eftate and hereditaments, 6 


whereſoever.] N | 

[In this James ended the male-line of earl William. 

[The deviſe in 1735 was void, by force of the private act of 
parliament, whereupon the Ie of Mun deſcended to James Duke 
of Athol, as right heir of James lord Stanley, (afterwards ear! of 


Derby, beheaded at Bolton in Lancafhire in 1651) being his great 


grandſon by Charhbtte his third daughter.] 


[The leaſe of the reQcries and tithes was alſo void, and the 


truſtees were intitled to the rents of the lands in Lancafhire, 
from the time the tithes were evicted by the duke of At/ol. 
Ibid.) | 1 | 

9 flat. 5 Geo, 3 c. 26 in conſideration of 70, oool. to the 
duke and dutcheſs of AHiliol, the iſland, caſtle, pele, and lordſhip 
of Min, and all royalties, &c, are unalienably in his majeſty ; 
except the land- property rights, as lord of manors, patronage of 
biſhoprick, &c.] | 8 e 

(By fat. 5 G. 3. c. 30. bounties on corn exported from Britain 
or Ireland to Man, are diſcontinued ] 

[Stat. 5 G. 3. c. 39. provides againſt ſmuggling with the J/le 
of Mon.] i | : 

[Stat. 5 G. 3. c. 43. permits importation of ſeveral commodi- 
ties of Man, and grant bounties on linens made in Man, and ex- 
ported from Britain, ] 5 | 

[Stat. 6 C. 3. c. 50. extends the act 29 Car. 2. relating to 
taking attidavirs in the country to the Je of Man, and impowers 
the king to appin pores they ſor landing and ſhipping goads. 

(Stat. 7 G. courages and regulates the trade and 
manufactures of Man.] | | | 
3 15 11 G. 3. c. 52. provides for repairing the harbours in 
i n.] J | 


? 


Man.] 


F. 3.) Jerſey. 
The iſlands of Jerſey and Grernſey were parcel of the duchy of 


Normandy, and with that united to the realm of Englund by H. 1. 


aſter the conquelt of Robert his brother. 4 Inſt 286. 

And tho' Normandy was Joſt by king Jo/in, and afterward: the 
loß confirmed by H. 3. yet theſe iflands continue part of the do- 
winon of England. 4 Infl. 286. 

Jerſey antiently was Gear/ey, olim Ceſarea. Ibid. 

And had temp. Tac. 12 pariſhes and 4 caſtles. 4 Inf. 28. 

But theſe iſlands are not parcel of the realm of England. 
. 21. a. Calvin, It ſeems to be meant that they were not 
ſo originally. Cont. Seld. de Ma. Cl. 4 vol. 1351. Acc. App. H. 
Jer. 440. 5 


1% is governed by its own laws and cuſtoms. 7 Co. 21. 4. | 
Vn. 8 : | 


| And the Ling's writ does not run there. 4 Inf. 286. 


(Stat. 12 G. 3. c. 58. is for encouraging the herring-fiſhery af 


The 


10 


ject to the laws of Ca. Parl. 32. Vide Ley, C . 


by the governor. Vide App. 


TH E plantations are colonies of the kingdom of England, accoy 


NAVIGATION. 


The uſual way of proceeding there is according to the cuſtony 
of Normandy. Ibid. 
But king John conflituit 12 coronatores ad placita et jura coron⸗ 
conſer vanda, et concgſſit quod ballivus per viſum coronator” placitare 
fine brevi poterit de afſiſa nove diſſeifnæ, de morte antecgſor', et d: 
dote, infra annum. 4 Inſt. 286. App fi. Jer. NM. 1. 
The twelve coroners are elected by the country upon death, 
and ſworn and ought with the juſtices, or (if they are abſent) by 
themſelves, fudicare de omnibus 6 "37 in infulg emergen (exc 
nimis arduis, as high treaſon, Cc.) amerciamenta taxare, 2 
App. ibm. 
Placitum inſuld coram aliquitus juſP inceptum 7 non debet cane 
inſulam adjornari. App. ibm. 
Nullus de tenemento quod per annum ei diem quiete tenuit, fre 
brevi de cancel” reſpondere teneatur. .ipp. ibm. 
Nullus debet impri iſcnart i in caflro, 2 in cauſa criminali, et bor 
per judicium coronator* jurat'. App. ibm. 
So a commiſſion and grant of the king under the great ſeal ha 
its force there. 4 [nft. 286. 
| [The royal court of Fer/cy cannot tranſmit a cauſe to the king 
for difficulty, but maſt proceed to judgment. Magoons v. Du- 
mareſque, M. 13 G. Ld. Raym. 1448. 
The king granted the iſle, royalty, and government there, 
Vide App. 
The king grants the office of baily, that he ſhall not be named 


[By /at.,g G. 3. c. 28. Jerſy wal Guernſey may export to 
America, directly, goods neceſſary for the fiſhery ; and Lo 


non-cnumerated goods, except rum.] ig 
1 FIN: 

(F. 4.) Guernſey. | d co 

5 Ts By 

So Guernſey was united with Normandy to the crown of Ex- uſe. 
land temp. H. 1. and has ſo continued. 4 Infl. 286. Vide ant Cas 
(F. 3.) The 


And has been governed as 7erſey by its own his 4 Inſt. 286. n nc 


18 


CF. 5.) Iſe of Wight = i b 

anly 

The iſle of Wight is part of the county of Hampſbire, and gy By / 
rerned by the laws of England. 4 Inft. 27 Cal. 21. ps 
_ "0 

(G.) The Plantations. * 

(G. 1.) Their Government. | the 


ty in 


which beleng to the crown and , and are part of neift 
their dominion. Ca. Parl. 31. 1 
The inhabitants there are within the king's allegiance, and ſub the 
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The king by his letters patent conſtitutes a governor. 

And he muſt act purſuant to law. | | 
And for misfeaſance ſhall be punithed by action at law. Adm. 
Ca. Parks 3% Fa 1 

G, if a governor there makes a provoſt-marſſial, or other offi- 
cer of jultice there, he may make a deputy. 4 Med. 222. 

And upon the depuration may reſerve an annual rent with co- 
venants, c. to pay, and it will not be within the fl. 5 (or 5 and 
6) Ed. 6. 16. againſt the ſale of offices. R. 4 Mod. 22 2. | 
[Proprietors of provinces may ſettle boundaries between them- 


And this is not an alienation, for theſe ſhall be preſumed the true 
and antient limits. Penn v. Lord Baltimore, 1750. 1 Vezey 444-] 


(G. 2.) Courts. | 


In Virginia, by a flatute there 1662, c. 19. the governor and 
ouncil ſhall hold a general court thrice a year, vi. 20 March for 
18, 20 September and 20 November, for 12 days each, and ſhall' 
t each day from eight to eleven in the morning, and from one 
o three in the afternoon. | 

By J. 1666. c. 3. firſt court ſhall begin 15 April inſtead of 20 
farch. % IM | | 
By J. 1662. c. 31. by commiſſion in each county, four moſt ju- 
licious ſhall act as juſtices of peace, (Qu. 1.) according to the 
aus of England, whoſe courts thall be called county courts, 
d each juſtice not attending, unleſs juſt cauſe, forfeirs 30016. 
tobacco. | | | pe ; | 
By c. 25. the governor, and one or two of the council com- 


rmine all cauſes then depending in the county courts, provided 
o counſellor go in the river where he inhabits. 

by f. 1662, c. 26. general court ſhall take cogniſance of ne 
uſe under 20s. or 20015. of tobacco. 8 Ee, 
Cauſes under, any juſtice may hear and determine. . 
The action ſhall be entred, and by the f. 1862, c. 32. till. 
n no ſheriff fall arreſt. on pain of 50016. of tobacco. | 
iy c. 22 & 33. plaintiff ſhall file a declaration three days at 
{t before hearing in the general and county courts, to which 
anſwer ih be put in in writing. 2. | | 

by ft. 1663, c. on the day for hearing, the plaintiff, upon 
|, no: appezring, hell be nonſuit, and the defendant, upon 
|, not appearing, thall have judgment againſt him, 

D), by fl, 662, c. 4. on wn inventus returned, judgment ſhall 
for what the plaintiff ſwears due; ſo, againſt bail. | | 
'the f,5 G.2 7. if a ſuit depends in the courts of law or 


land, account, where any refiding in Great Britain is party, the 

t of nt! or defendant, or a witneſs to be made uſe of, may prove 

matter by affidavit, or if a quiker by affirmirion, made be- 

| ſub- the mayor, c. of a corporation, city, or borough, which 
5 | dtranſmitted 


ſelves: as the lords marchers and counties palatine might do. 


ſſioned by him, ſhall go the circuit yearly in Auguſt, and de- 


ty in any of the plantations for a debt to the king, or debt, 


109 


/ 


nuro 


the ſame force as if the party was examined v voce, fe, 


Fide Ley, 
E.) 


Ill a party appea's from a court in one of the plantations to 
the privy-council, he muſt procure the proceedings to be tranſ- 


land may have juriſdiction. Penn v. Ld. Baltimore, P. 1750 
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tranſmitted under the common ſeal or ſeal of office, ſhall be f 


And by the ſame flatute, houſes, lands, negroes, &c. in any of 
the plantations, ſhall be liable to the debt of the king, or any of 
his ſubjects, and ſhall be aſſets in like manner as real eſtates to 
debt on ſpecialty, and ſhall be ſeized, ſold, tc. as perſonal eſtates 


are in the plantations. 


mitted, and proceed within a vear after the appeal allowed in the 
plantations, or the appeal will be diſiniffed with 51. eoſts, with. 
out notice to the appellant. Gordon v. Lowther, M. 13 C. 11 
Raym. 1447. | 9 e 
The original juriſdiction as to the boundaries of provinces in 
America is in the king in council, but by the contra of the 
parties, as by executing articles in England, the courts in Eg. 


r Yezey, 444-] 
(G. z.) Laws. 


The laws of the plantations are the ſame, by which they were 
governed before their conqueſt, or acceſſion to England, except 
where new laws are obtained ſince their conqueſt, R. 4 Mod. 225. 

And if new laws are given, their ancient euſtome, if not abo- 
liſhed, may remain. 4 Mad. 225. | f 

And therefore, a new ſtatute made ſince their conqueſt, does 
not bind them, unleſs they are particularly named. K. 4 Mad, 


225. f 
6 : Z U 

(H) Beacons, &c. | p 

FOR the direct on of mariners, beacons, light-houſes, and fer v 
marks are erected. 4 Inf. 148. | 01 
Before the time of K. Ed. 3. ſtacks of wool were burnt u 5 
give notice of the approach of enemies upon the coaſt, and in bi Mi 

reign, beacons. 4 Inft. 148. | | | | 

Light-houſes are p/ari, built for the direction of marinen n * 
the night. Jbid. | : | fn 
; Sea-marks are ſteeples of chutches, caitles, trees, Cc. for tht gr 
direction by day. bid. | : | be 
| By the common law, the king only could direct the erediug fad 
of any of theſe by his commiſſion under the great ſeal. 1bid. vs 
But now the king, by his letters patent, grants a power to ok 
admira] to erect. 4 Int. 149. 
And by the ff. 8 E. 13. the corporation of the Trinity houſe Ger 

| Deptford may erect ſo many beacons and ſea-marks on the ſer pla 
coaſt as to them ſhall ſeein meet, hid. | of 


By cuſtom, a cuſtomary payment, called beaconage, is due 1 
many places for the maintenance of them. 1bid. 1 


* . Lat Li F "As e N a 


* 


And a preſcription in the einque ports to make tallage for ſuch 
purpoſe, will be good. R. Ray. 448. 
And an order for it will be good; tho? it does not ſhew that 
they are in decay. R. Ray. 449. De 
* 


. 10 Navigation ſhall be free. 


ASto the freedom 6f trade, wide Trade, (A. 1, Kc.) 
By the ff. 18 Ed. 3. ft. 2. c. 3. the ſea ſhall be open to all. 
[Stat. 26 G. 2. c. 6. direQs the performance of quarantine, 
the manner, penalties, &e.] | e 


(1. 2.) Bur it ſhall be in Engl;/A Ships, Ge. 


But by the /. 5 R. 2. 3. and 6 R. 2. 8. none ſhall import, or 

export goods but in ſhips of the king's ligeance, (unleſs ſuch 

ſhips able and ſufficient are not to be had) on pain of forſeiture 

of the goods. F _ ; | | + (The /. 
By the f. 14 R. 2.6. merchants of England ſhall freight only 5 K. 2. 3. is 

ſhips of the realm, ſo as the owners will take reaſonable gains. 2 
By the f. 4 H. 7. 10. and 23 H. 8. 7. importing wines in 13 

any but Engli/h thips was prohibited: but the ff. 4 Hl. 7. 10. is 4 [the 7 25 

altered by the /,. 5 & 6 Ed. 6. 18. and repealed by the f. 23 H. 8 7. 
I DS | is expired } 
By the f. 5 El. 5. 5 none ſhall import wine or woad from gre, ..41 

France, but in a veſſel whereof a ſubject is owner or part owner, | 
So, by the /. 1 El. 13. revived by the ff. 13 El. 15. 
By the „. 12 Car. 2. 18. no goods ſhall be imported, or ex- 

ported, into, or out of any lands, iſlands, &c. belonging, or 

which may belong, to the king, his heirs or ſucceflors, in Aſia, 

Africa or America, but in ſuch ſhips as truly belong to the people 

of England, Ireland, Wales, or Berwick, or are of the built of 

and belonging to ſuch lands, iſlands, plantations, Ec. as the right 

owners, and whereof the maſter and three-fourths of the mariners 

are Engli/h, on pain of loſs of all the goods and alſo the fhip, Cc. 

one third to the king, fc, On 

And by the ſame ſlatute, ſ. 3, 4. no goods of the growth or 

manuſacture of Africa, Afia or America, thall be imported into 

England, fc. but in ſuch ſhips, Ec. And no goods of foreign 

growth or manufacture, to be imported, &c. in ſuch ſhips, ſhalt. 

be ſhipped from any places, but thofe of ſugh growth or manu- 

faQure, or from ſuch ports, Sc. where they only can, of uſually 

| are, firſt ſhipped for tranſportation, on pain of the like forfeiture z 
one moiety, Cc. | 8 | 
Provided, not to extend, 1. To goods or commodities of the 

Streights, or Lewant ſeas, loaden in ſuch ſhipping from the uſual 

places of lading them in the Streights, or Levant ſeas : nor, 2. To 

Laſt India commodities loaden in ſuch ſhipping in any of thoſe 

ſeas Southward and Eaſtward of the Cape Bona Sferanza, tho' not 

a the place of the growth: nor, 3. To any goods loaden in fi — 

Fene 


| to, or exported from any colony or plantation that is, or may be, 


lawful. 


out taking the new oath required by the f. 12 Cur. 2. 18. K. 
Hard. 511. | | 


2 Britifh ſhip. * 


1d. Ibid." 


Anon. H. 1725. Bunb. 212 
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veſſels from Spain, Portugal, Azores, Madeira'or Canary iflands, of 
the growth or manufacture of any of thoſe places: nor, 4. To \ 
bullion, or goods taken by way of repriſals, by ſuch ſhips having | 
commiſſion from the king. K-00 | cn 


So by the f. 7 8 M. 3. 22. /. 2, no goods ſhall be imported 


the king's in Aa, Africa, or America, or carried from one plan- 
tation to another, but by ſhips, Cc. belonging to the people of, 
ard being of the built of England, Ireland, or the plantations, 
whereof the maſter and three-fourths of the mariners be of the 
ſame p-ople, except prizes, or by contract with commiſſioners, &c. 
for maſts, c on pain of forfeiture ut ſupra. | 
But if a foreign ſhip be naturalized, importation in it will be 


So, if a foreign ſhip be naturalized, and afterwards ſold to a 
foreigner, who reſells it to an Ergl;Aman, it ſhall be uſed with- 


gut now by ff. 26 C. 3. c. 60. no ſhip built out of his majeſ- 
ty's dominions, except prizes, ſhall be entitled to the privileges of 


„And by ,. 17. When and ſo often as the property in any ſhip 
or veſſel belonging to any of his majeſty's ſubjects, ſhall be 4 
ferred to any other or others of his majeſty's ſubjects, in whole 
or in part, the certificate of the regiſtry of ſuch ſhip or veſſel ſhall 
be truly and accurately recited, in words at length, in the bill or 
other inſtrument of ſale thereof, and that otherwiſe ſuch bill 
of der ſhall be utterly null and void, to all intents and pur- 
. 5 | 
An abſolute bill of ſale of a ſhip at ſea is void under this 
ſection, unleſs the certificate of the regiſtry be recited in it 
3 Term Rep. 406.“ ; 
* Although the vendee give at the ſame time an undertaking to 
reſtore the ſhip on a future day on payment of a certain bo 
advanced by him on the credit of this ſecurity ; and though the 
vendee have alſo the grand bill of ſale, arid have taken poſ- 
ſeſſion of the ſhip immediately on her arrival, he cannot retain | 
the ſhip as having a lien on her, againſt rhe aſſignees of the 
vendor, who became a bankrupt after this transfer of the ſhip. 


* 


So the importation of wine ſrom Spain, or other country in 
Europe, need not be in an Erplifh veſſel, or in which the maſter 
and three-fourths of the mariners are Engli/h. Semb. Hard. 
487, 8 . | | 
[The huſks and ſhells of cocoa nurs, ſeparated from the nut by An 
fire, is not a manufacturing, but liable to the act of navigation. 


nformation of debt will lie for duties on French wines 1mport- 
ed from Holland, though they might have been ſeized as forfeited, 
Altorney- General v. Jeauers, M. 1726. Bund. 225. 


[Os 


\ 
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{On an information for a ſhip forfeited for bringing over goods 
not of the growth, tc. notice in the maſter is not neceſlary. Per 
ratam curiam. Idle v. Vanheck, P. 1727. Bunb. 230. Mitchel v. 

Torup, H. 6 G. 3. Parker 227.] BY es | 

[But a diſtinction ſhall be made, whether the goods were 

fart or not part of the cargo; and if paſſenger privately brings 
over a ſmall parcel, it ſhall not be deemed part of the, cargo, 
nor the ſhip forfeired, Semb. Greeby v. Palmer, H. 1733. Burb. 
7 l a ſhip comes into port on pretence to refit, and the ſailors 
run teas, it is a forfeiture of the ſhip, though ſhe was ſeized and 
in the poſſeſſion of the officers before the running. Atlorney Gene- 
ral v. Fackſon, T. 1727. Bunb. 236. | bon pn, Hats 

[By 13 G. 2. c. 3. in time of war, three-fourths of the crews 
of privateers or merchant ſhips may be foreigners.] 

[And any foreign ſeaman, who has ſerved two years in time of 
| war, on board man of war, merchant ſhip or privateer, is there- 
by naturalized ] | Sek 

[By ft. 14 C. 2. c. 36. trade to and from Perfia, through 
Ruſſia, is permicted.] . 3 \ 1 

[By flat. 18 G. 2. c. 17. a reward of 20,000). is given for the 
diſcovery of a paſſage by ſea from Hudſon's Bay to the Weſtern 
and Southern ocean of America] nes | | 

[(St. 16 G. 3. c. 6. grants reward of 20,000/. for — | 
2 paſſage between the Atlantic and Pacific Oceans North of 52 
latitude, and 5000/. to ſuch as ſhall firit approach withia one 
degree of the North Pole.] y | 

[By Hat. 13 C. 3. c. 26. no alien may purchaſe any ſhare of a 
ſhip belonging only to natural-born ſubjects, without conſent in 
writing of the owners of three-fourths in value] SOM 

Stat. 17 G. 3. c. 48. impowers commiſſioners to give rewards 
under 5000). for probable propoſals for diſcovering longitude. ] 


(I. 3.) Owner of Ship. 
If there are many owners, the ſhip ſhall be employed by con- (I 3.) 


ſent of the majority. Sho. 13, me 
And the others, who do not conſent, ſhall have their ſhare of ek - 
the profit. id. : over rules 


Or, by order in the admiralty, the owners who conſent may all. 
ive ſecurity, that they will ſatisfy him who does not conſent for 
his ſhare, if the ſhip periſh, and will render his thare, if the ſhip 
return; whereupon the owner who does not conſent, ſhall have 
no part of the freight. 2 Ca. Ch. 36. (Vide Carth. 27.) *Vide 
Ambler 258. | „„ | 

Nor ſhall be relieved for it in equity. R. 2 Ca. Ch. 36. 

If there are many part-owners of a ſhip, and the major part 
agrees to the voyage, the aſſent of all ſhall be intended, who do 

not expreſs a diſſent. R. Skin. 230. Adm. Carth. 27. 7 
I any diſſent, an action upon the caſe lies againſt him for 
the damage in the loſs of the voyage. Per Halt, Carth. 27. 


nb. 110. 
Vol. V. 1 — 8 


* 
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80 it was allowed, that upon ſecurity for the ſhares of the 
lefler part of the owners, 7 * by recognizance in the admiralty, 
the voyage ſhould proceed. R. Skin. 230. 

But now it is adjudged, that the veyage cannot proceed, but 
a prohibition goes, if there be a ſuit in the admiralty upon ſuch 
recognizance. R. Carth. 27. The voyage ſhall proceed on the 
recognizance being given in the admiralty. 1 Vi. o. 

*If exorbitant fees be taken by a cuſtom-houſe officer from the 
maſter of a veſſel on his taking out a cocquet and bond purſuant to 
A. 1389 14 Car. 2. c. 11. J. 7. though the ſtatute impoſes the 
duty on the maſter perſonally, the owners may recover the exceſi 

in aſſumpfit for money had and received. Couper 805. 


(1. 4.) Maſter. 


Yide Mrs The maſter of a ſhip has the cuſtody and truſt of che ſhip and 

«bart, (E. 3, the goods in it. 3 Lev. 38. De Jure M. 20g. 

6.) And therefore, he thall anſwer for all goods, which are loſt 
by his default; for he has a recompence for the carriage. De 
Jure M. 209. Vide Action upon the Caſe for Negligence, (C. 1.) 

And ſhall be charged for the duty, at any port, for weighage, 

Cc. of the goods. R. 3 Lev. 38. R. 1 Sal. 249. 2 
If the maſter contract and bind the ſhip to ſuch a value by 
aſſent of the owner, he ſhall be bound by the contra® of the 
maſter. 2 Ca. Ch. 238. : 25 

Otherwiſe, if the contract be without the allowance of the 

F = | „ 

Or, if the maſter makes a deviation, or barratry, whereby the 
goods are loſt ; tho' the owner allowed the maſter to make 
the contract, he ſhall not anſwer for the deviation. R. 2 Ca. 

Ch. 239. 8 | » 
So, if the maſter buy victuals for the ſhip, and do not pay fot 
them, the owners are reſponſible to the vendor ; for the maſter 
but their ſervant. 2 Ver. 643, | 
Tho' the owners give the maſter money for the viQualling. 
R. 2 Ver. 643. N | | | 
[If maſter orders neceſſaries (as ſails, fc.) for the ſhip, both 
owner and maſter are liable, unleſs it appears that credit was 
given to the owners only, and then they only are liable. Hoſtins 

v. Slayton, T. 10 & 14 G. 2. B. R. H. 376.) *1 Tem 
Rep. 108.] N 

As where the goods are ordered for a ſhip by the owners, be- 

fore the appointment of the captain, though ſome are not deli- 
vered till aſterwards, yer as no perſonal credit is given to the cap- 
tain, he is not anſwerable for any of them. 1 Term Rep. 108.* 

The tradeſman furniſhing the goods has alſo a ſpecific lien on 
the ſhip. Id. ibid.“ | =o | 

A promife by the captain on behalf of his owners, when the 

ſhip was taken, to pay monthly wages to one of the ſailors, in 
order to induce him to become a hoſtage, is binding on the 
owners, though they abandon the ſhip and cargo. 1 Term 
ed i 95 di 
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„The owner of a ſhip is not liable beyond the value of the 


ſhip and freight under 7 G. 2. c. 15. . 1. in the caſe of a rob- 


bery in which one of the mariners is concerned by giving intelli- 


gence, and afterwards ſharing the ſpoil. 1 Term Rep. 18. 


„The maſter of a ſhip has not a lien on the ſhip for ſtores and 


proviſions farniſhed on his credit. Doug. 101.* 
(I. 5.) Mariners. 


Mariners muſt be obedient to the maſter; for if one of them 
creates an open debate, he may be pur out of the ſhip upon land, 


and (hall loſe his goods in the ſhip, and the half of his wages. 


De Jure M. 220. | ; | | 
If he uſe arms or weapons, the others may apprehend, impri- 
ſon and bring him to juſtice. ' 2 : | 
If he conſpire to force the maſter to another port out of his 
yoyage, it will be a capital crime. 75 
They muſt be mutually aiding and aſſiſting to one another 


upon the ſea. De Jure M. 220. 


They muſt remain in the ſhip till it be diſcharged, and the 
tackle taken down and ballaſted anew. 


Every one muſt work with his companion during the lading 
and diſcharge of the ſhip. 


And ſhall not only deliver goods out of his ſhip, but muſt carry 
them for a reaſonable hire to the plate upon land where they 


ought to be put, if there are no other cariiers, or porters for it. 
By the cuſtom of merchants, mariners are entitled to wages at 

eyery delivering port. 2 Per. 728. | 
Tho? an agreement be made with them, that they ſhal! not de- 


mand wages till a return to the port of London. [bid. 


When the freight was alſo to be paid; and proviſion was made 
before the voyage begun, that every ſix months, wages ſhould be 
paid for one month, during the voyage. K. 2 Ver. 728. | 

But a mariner ſhall loſe his wages from the laſt port, if the 
ſhip or goods are loſt. 1 Sid. 179. h | 

' {Wages in general are due upon the ſhip's arrival at the firſt 
port of deſtination or delivery, And in a voyage from England 
to Newfoundland, and thence with fiſh to Spain, Newfoundland is 
not a port of delivery; and if the ſhip is taken between New- 
founaland and Spain, the mariner loſes his wages. Hernaman v. 
Bawden, I. 6 G. 3. 3 B. M. 1844] | 
So he ſhall loſe his wages, if he rebels, and does not repent in 
due time, and tender amends. De Jure M. 220. 

1 - he refuſes aid and aſſiſtance to his companion upon the ſea. 
If he does not help to fave the goods when the ſhip periſhes. 
If he abſents bimlelf when the ſhip is ready to ſail. © 


NE XU’ X . | 
Vide Pleader, (3 1. 3.)—2uare Incumbravit, (A.) | 
I 3 | 
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NECESSITY. 
7 ide Chancery, (4 O. 4.)—Pleader, ( 3 M. 20. 30.} 
NE EXEAT REGNO. 
Vide Chancery, (4 B. Hm. (D. 3, +) 
NEGATIVE AND AFFIRMATIVE. 
Vide Pleader, (R. 3-) 


NEGATIVE PREGNANT. 
Vide Mandamus, (D. 5.)—PLader, (R. 5. 6.) 


NEGLIGENCE. 


Vide _—_ upon the Caſe for Negligence. Pleader, (2 P. 1,&e. = 
2 R.)—Retorn, (b. 2.) —Viſccunt, (D. 1.) 


NE INJUSTE VEXES. 
Vide Droit, (1.) 
NE UNQUES ACCOUPLE. 
Vide Pleader, (2 V. 10.) 


NE UNQUES EXECUTOR. 
Vide Pleader, (2 D. 7.) 


NE UNQUES SEISIE. 
Vide Pleader, (2 V. 7.) 


NEW] GATE. 
2 ide Impriſonment, (E.) 


NEW r 
Vide Fleader, (R. 17.) 


NIGHT. 
Vide Temps, (E.—F.) 


NIL DEBET. 
Vide Plater, (2 V. 6.—2 W. 13. 17. 43. 47.) 


NIL DETLIN EA. 
Vide Pleader, (2 W. 44.—2 KX. z.) 


/ 


NIL DICIT. 

Vie Pleader, (E. 42.) 

NIL HABET IN TENEMENTIS. 
| Vide Pleader, (3: W. 45.) 


NOBILITY. 


8 to names of dignity, and how created, vide Dignity, (A— 
B. 1, &c.—C. 1, &c.)—Prerogative, (D. 31.) 


How a dignity will be forfeited, vide Dignity, (E.) 

Privileges of the nobility, as to trials by peers, &'c. Vide Dig- 
zity, (F. 1, &c.)—Parliument, (L. 16, &c.) | 

As to the right, ſtile, coronation and dignity of the king. Vide 
Ray. 

As to his prerogatives, vide Prerogative. 


&c.—G.) 
As to the privy council, and gther council of the king, and 
guardian of the kingdom, wide Roy, (E. 2.— H. 1, 2.) 


(A) Precedence, 


place on either ſide the throne in amen, whether the 
king be preſent or abſent 

By the common law, the king may give ſuch precedence to his 
counſellors and ſubjects as he pleaſes. 4 Inſt. 361. 
And therefore, by the king's grant, : duke may be placed by 
| his patent next to ſuch, and before ſuch a duke. /bid. 


earls. R 4 Inft. 361. 
By the „. 31 H. 8 io. the king's vicegerent in eccleſiaſtical 
cauſes ſhall fit on the right-hand of the parliament-houſe on the 
ſame form with, but above the archbiſhop, then the archbiſhop of 
Canterbury, T. N London, Durham, Wincheſter, then the other 
biſhops according to antienty, on the ſame ſide and form. 

The archbiſhop of Canterbury precedes, then the archbiſhop of 
Tork, then the biſhop of London, the bithop of Durham, the 
biſhop of Wincheſter, and afterwards every biihop of the one 
province or the other, according to his antienty. 4 II. 361. 

The two archbiſhops have precedence of all other nobility in 
parliament, council and commiſſions, except where the lord 
chancellor preſides. bid. 

A biſhop has precedence of all other barons, not of dukes, 
narquiſes, earls, or viſcounts. /bid. | - 


NONAGE. 
Vide Enfant. | 


How the trial ſhall be, whether one be noble, vide Dignity, (D.) 


As to the queen, and the king's children, RFA Roy, (. 


Y the /f. 31 H. 8. 10. none but the king's children ſhall have 


Or, that he be precomes, and ſhall have e before all 
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Vide Afion upon the Cafe 2 5. aur gn 
ie 


NON AS SUM Ss r. 


NON ASSUMPSIT INFRA SEX ANNOS. 
Vide Action upon the Caſe upon Afſumpfit, (H. 6, 7.) 
NON-CLAM.- 
_ Vide Claim, (B. 1, 2, 3.)—Fine, (K. 1, 2.) 
NON COMPOS MENTIS. 


Vide Capacity, (D. 5.)—Chancery, (3 Q.)—Deviſe, (H. 1.)— 
Diſcext, B. Cars (D. 1 7 — N Teftmoigne, (A. 1.) 


NON-CONFORMIST. 
Vide Juſticet of Peace, (B. 20.) 
NON DEMISIT. 
Vide Pleader, (2 W. 48.) 
NON EST FACTUM. 
Vide Pleader, (2 D. 8.—2 V. 7.—2 W. 18.) 
NON INFREGIT CONVENTIONEM. 
Vide Pleader, (2 V. 5.) 
NON-OBSTAN TE 
Vide Pardon, (G. H.) 
NON OMITTAS. 
Vide Return, (B. 2, 3.) 
NON RESIDENCE. 
Vide Egliſe, (N. 4.)—Pleader, (2 8. 23.) 
NGN. SUT T. 
Vide Appeal, (C. 14.)—Evidence, (A. 5.)—Pleader, (X. 1, ac. 
'NON SUM INFORMATUS. 
| Vide Pleader, (E. 42.—Y; 1.) 8 


; ; 


NON-SUMMONS. 

Vid Abatement, (H. 53.—l. 29.) 
NON TENURE. 5 

Vide Abatement, (F. 14.) ä | 
NON-USER 

"on nut, (C. . 2) 


NOR R OV. 


(A) The Antiquity and Diverſity of Þeralds, 


HERE are three kings of arms, who have ſeveral heralds 
TL under them: Garter, Clarencieux, and Murer. Vide Courts, 


oy 449 eft vox incertæ rad; cis, ſed verifimilior derivatib eft a 
Saxon, Here, exercitns, et. ald, famulus five mini er, quaſi mini ler 
exercitis vel armorum. Spel. Ghff Herald, 

Temp. H. 3. fucrunt in Anglia reges e heraldi, et per- 
ſuivandi. Spel. imb. 

Reges toti Angliæ duo tantum ab antiquo, unus Auftralium fartium 
cis Trentam, alter Borealium trans Trentam. Spel. Herald. lie Nor- 
roy, ille Clarencieux nominatus. Spel. imb. 

Garter nulla donatus provincid in . locum ab H. 5 o fuit ſu- 
ſerindudtus. Spel. v. Herald. 

R. 3. 1.0 regni primus heraldes nent. Spel. v. Head. a 
4 Inſt. 126. = 

Ph. & M. anno regni 3.9 granted to them a new charter, 
whereby garter rex armorum, clarencieuæ rex armorum partium 
Auſtralium, norroy rex armorum partium Borealium, 6 /eraldi infe- 
riores Windſor, York, Chefler, Richmond, Somerſet, Lancaſter, et 
2 run foe per ſuivandi armorum ſunt incorporati. Spel. 

erald, 


(B) The Office. 


& heraldorum domi eſt, quicquid ad nobilitatem ſte2at, 
et rem honorariam : foris ſunt | ati, belh, pacjs federiſque 
 nuncii, Spel. v. Herald. 4 Inf. 12 
In coronationibus, nuptiis, exequiis, princigun congreſſibus, pom- 
fas dacunt, Spel. Herald. 
: Curant illuftria ſpefacula, haftludia, duella, SHE Ge” nobilium in- ; 
* nia et e Sel. v. Herald. Y 


NORROY, 


(C) The antiquity of arms. 


THE antiquity of arms and armories is very antient, which by 

the advice of Ariflotle ſeem to have been given to martial men 
for reward of their ſervice by Alexander the Great, to ſcholars by 
the emperor C/arles 4th. 

The uſage to diſtinguiſh families ſeems to have been introduced 
after the voyage for recovery of the Holy Land temp. R. 1. After 
which, the deſcendants of the chiefs in that voyage uſed the ſame 
coat that was there uſed by their anceſtors, 28 ſo thoſe en. 
hereditary. 1 Sid. 354. 


9 85 Che Right to them. 


A MAN now has an inheritance and fee ſimple i in his army, 
armories, and ſhield. C. L. 27. a 

Which deſcend, in the nature of pavelhind, to all the male iſſue, 
except that the eldeſt bears them without addition, the _ ſhall 
give an addition ; for additio probat minoritatem. Co. L. 27. 4. 140. b. 

And thereſore, every ſon is as ou a gentleman as + eldeſt 
Lit. /. 210. 

So the king may grant arms to a man and /iis heirs wo; üben 
laying, of his Lody, and he ſhall have a fee. Co. L. 27. 2. 

But the iſſue female, if there be a ſon, ſhall not take the arms 
of the father by deſcent. 

Yet a daughter may bear her father's arms, in a lozenge, or 
under a mantle, to ſhew her family. Co. L. 27. a. 

So her huſband may impale, or quarter them, as the caſe re 
quires. G. I. 27. a. 
f So a man, with the King's licences . ma t his arms to 40. 

ther. 4 Int. 126. : 7 nl 


So he may grant his ſurname with his arms. 4 Inf 126. 


NOT 6 V14 TY: 
Vide Appeal, (G. 7 )—Pleader, (2 L. 2.—3 M. 11.) 


NOTARY PUBLICK. 
Vide Merchant, (F. 8, &c.) 
"X07 
The Note and Foot of a Fine. 
Vide Fine, (E. 16.) 


Promiſſory Note. 
Vide Merchant, (F. 15, Kc.) 


VOI e. 


(0 Notice. 


Wits notice is neceſſary, « or not, wide By, Law, (B. 5.) — 
Condition, (G. 9.— L. 8, &c. )—Diſmes, (1. 2 — 9.4 e, 

11. — Flender, (C. 73, &c.—2 8.) 

ar” bat ſhall be notice in equity, and of what regard j it ſhall be, 
Vide Chancery, (4. C. 1, &c.—4 I. 3, &c. 11.) 

How notice ſhall be gen, and to * vide Pleader (C. 73. 
ke. ö 

1 an obligation be to pay 300% at his age of twenty. one, or 
within twenty days after marriage upon notice, which of them 
firſt happens, notice ought to be given of che age, as well as of 
the marriage. R. 225 00 


NOVEL DACSE 6 ÞN; 
© Vide Ae (8. 1, Sc) 


NULLIUS IN BONIS. 
Vide Bien, „ 


NULLUM TEMPUS OCCURRIT: REGI 
| © Vid Pr erogative, (D. 86.) 


NUL TIE PERSON. 
Vide Abatement, (E. 16.) 


NUL TIEL RECORD. | 
2 Bail, (R. 8. eri (A. 1.)—Pleader, (2W. 1 3 38.) 


NUL 12 VI L IL, &c. 
. Vide Abatement, (H. 18, &c. 


NUNCUPATIVE WILL 
| | Vide Deviſe, (C.) 


NUPER OBIIT. 
Vide Affiſe, (E.) 


NURTURE. 
Nie Guardian, (D.) „ 


— 


NUSANCE 

Vide Aclion upon the Caſe for a Nuſance. Chaſe, (K. )—Tuffices of 
Peace, (B. 24, &c.) Leet, (L. tz, 13.) Header, (2 N.)- 

| Preſcription, (F. 2.)—Pro/ubition, (A. " $9 | | 


* 
- * - 


Vide Abjuration.— Allegiance, (B. 1, &c.)— Dignity, (F. 3.— 
 Enqueft, (D.)—Tuftices, (8. 11) —=Juſlces of Peace, (B. 23. 
24.) — Leet, (M. 8.) - Offcer, (K. 7.) —- Header, (2 8. 6. — 
Serement. | | 5 
OBLIGATIONS. 
Vide Diſmes, (B. 1.)—Pro/ibujon, (G. 11.) 


4 PE? 


a. aft EIS 5 IE 


3) 7 
() Obligation; What ſhall be. 
\ N obligation js a deed, whereby a man binds himſelf under 


a penalty to do a thing. | 5 
If he be bound without a penalty it ſhall be called a fingle bill 
Vide for this pof, (C.) 5 8 
If it be acknowledged before à mayor of the ſtaple, chief jul 
tice, Ec. it ſhall be called a ſtatute, or recognizance. ide pal, 
(K.)—Statute Staple, © a OE, 
In every obligation there muſt he an obligor, an obligee, and 
a ſum in which he is bound. Perk. Fait 119. Yel. 194. 
An obligation, as another deed, muſt be ſealed and delivered, 
Vide for this Fuit, (A. 1, 2, 3.) „„ 
Muſt be written on paper, or parchment, : Vide Fait, (A. 1.) 
Bur it need not to be read to the obligor, or ſubſcribed by bin. 
Vide Fait, (B. 1, 2.) | | fe 4b | 
There is no need of date, or witnefs, or mention of the ſealing 
Oc. Dy. 19. a. R. Dal. 1. Vide Fait, (A. 2.—B. 3, 4.) 
What thall be a ſufficient delivery, or not, Vide Fait, (A. 3, 4) 
What ſhall be part of an obligation, Vide Fair, (E. 2.) 
EL By whom, or to whom an obligation may be made, vide Cot 
city. | | 
7 what name an obligor ought to be deſcribed, wide Fat, 
Len, 3) - | 
[Bond ro a woman ſor cohabitation. had with her is good, 
Turner v. Vaughan. P. 7 C. z. 2 Will. 339.] | 
I B. C. B. and E. indicted for perjury by F., agree that & 
ſhould give him a note for 350 J. not to appear at the trials, 2 
that A. B. and Fi. ſhould give a bond to indemnify G. againſt tit 
note, the bond is given for an illegal conſideration. Callin \ 


 Blartern, P. 7 G. 3, 2 Will. 541. 
Rar! Pe Y 84+ 394 [A bd 


OBLIGATION. 


A bond given for an illegal conſideration js void at common 
law ab initio. Ibid.) | | | \ 
2 


(B. 10 By what Words it may be. 


N obligation does not require any preſcribed form of words: 
and therefore if a man by his deed ſay, I all pay you 20!. 
that will be a good obligation. 2 Roll. 146. J. 37. Fer Brian, 
22 Ed. 4. 22. 4. | | 3 

Or, concedo vobis ſolvere. 2 Rol. 146. J. 40. Per Cateſty, 22 
Ed. 4. 22 ; 9 

1 am held and firmly bound in 20l. to be paid to the ſame Richard 
Lambert is good, though there be no perſon mentioned before to 
whom he is bound, or to whom eidem can refer. 2 Hr. 945.“ 

Or, memorandum that I hamm received of B. 20l. which ſum I pro- 
miſe to pay to the ſame B. Ac. 2 Kol. 146 J. 35. K 22 Ed. 4. 22. 
a. Dy. 22. b. KR Cro. El. 729. Me. 667. Ow. 127. Fel. 23. 


Leo. 25. 
R. 3 Le. 119. 


Dy. 22. 6. | | 

So, every deed, by which a man acknowledges himſelf to be 
indebted to another. Dy. 21. 4. 19 | 

Or, to have his money in his hands. Ibid. 

So, if a deed fay, I am bound to A. in i col. for which payment 
[authoriſe him to leuy the money on the furm of B. It will be a good 
obligation, upon which debt lies, tho' he has power to levy it 
otherwiſe, R. 3 Leo. 223, | | 1 
If it ſays, I acknowledge to owe to A. for which payment I bind, 
Ee. B. It is a good obligation to 4. and the laſt words are 
roid. Cro. El. 886. | 


ledges a debt to another, will be an obligation. Dub. 3 Mid. 

154. | | | | 

So, I bind myſelf to pay all my brother oxves him, with an aver- 

ment that he owed him 4ol. R. Cro. El. 561. Tg 
Or, I bind myſelf to ſuze A. harmleſs, Qc. in 200l. ſolvend cum 

eu. Ov. . i,. | 

o, if an obligation, or words that make a bill obligatory, be 


"ey in a book and there ſealed, it will be an obligation. R. Cro. 
613. „ 


(B. 2.) What Words are ſufficient. 


148. J 10. | 


So, 


$4 5.4 [! 


So, I have agreed to pay, tho' it be in the præter-tenſe. R. 1 
So, I am content to pay lol. at M. and lol. at Lady day. 
1 acknowledge % B. by me tol. on demand, R. 1 Vent. 38. : 


80, J appoint A. to tue 1 ool. Oy of the firſt money he receieves of © 
nine, and makes A. his receiver; for every deed, which acknow- . _ 


123 


o, if, by a bill obligatory, A. acknowledges himſelf to ore | (B. 2.) 
10/. % B. to be paid ſuch a day, and by the ſame bill binds himſelf Tho' they 
in 20l. and does not ſay to whom he is bound, it will be good; for ns 


it ſhall be intended to him to whom he was indebted. R. 2 Kl. 


124 | OBLIGATION. 


So, if it be upon condition, to ſtand to the award of B. and (. 
and 7 they do not agree, to the umpirage of D. without ſaying, , 
what, do not agree; for it ſha'l be intended, to make an award 

K. Cre. Car. 226. "3 

So, if it be upon condition to pay 7 'y pounds, without ſaying, 
of money, yet ii is ſulicient; ; for it thall be intended. R. 1. Si 
151. 

5 . if an obligation be, tencri A. in 20% folvend” dilate d 
afſi gn ſuis, omitting A. to whom he is bound. K. Sal. 659. 


8 3 80 an obligation will be gaod, tho! barbarous or faiſe Latin be 
| Fho' falſe uſed: as, if a man be bound in /eptuagent” libris, it ſhall be in. 


L tin tended 700. tho it be barbarous Latin. R. 2 Rol. 147. l. :. 
2 ie Abates 5. 6 5 


Hen! (61 S J.:-5 80, if he be bound i in quinquegent” or quemquegent lilris, fur 


quingent”. R. cont. but after wards in error acc”. 2 Ke. 46. J. 50, 
Hob. 119. 2 Cr. 146. 
In trigin!i lbris, for, triginta. R. 2 Rl. 146. J. 45. 
In ſexigint' libris, for, ſexogint”. R. 2 Ri. 147. J. 10. It. 


5 2 C 338. 
Or, ſeſſanta, for, fexaginta R. 2 Rl. 147. J. 20. Hab. 19. 
2 Go 208. 


Ia ſeptuagent” et guirgquigintꝰ libris, for 7500. R. 2 Ro. 147. 
J. 5. Hob. 116, 10 Co. 133. a. Co. Fl. 896. 
In ſexingem”, for, ſexcent lilris, R. 2 Rol. 147. J. 15. 20. 
38. 
, In trigintata, for, triginta I bris ; for the ſyllable ta is ſurpluſage 
R. 2 Rol 147. J. 20. Hob. 18. R. cont, Tel. 225. KR. 2G 
309 359 
ln 2vigintt libris, for, ginti. 10 Co. 1 
do, if a man be bound by an Engl./ bill in gu, he fin 
teen pounds. 10 Co. 132. 2 Rwl. 147. J. 4 | 
Or, threly pinde. for, tir pounds, R. 2 wi 607. 
2” in ſex triginta, for, triginta et ſex libris. K. Sal. 462. |. 
An. 310. 
In gut pg et d: %. ih libris, for,” quinquagir la ei Juabu. k, 
Ton. 366. Vitte inf; «a, 
So, if an obligation be, roverint, Ec. me A tenerie el obligare 
B. in nol. ad quan, Cc. olligumus me, tc. it will be good : for lle 
parties and ſum are well. nd any words, whereby it may be co. 
I: Qed that he bind; him'elf, are ſuſcient. R. Ta. 193. 20 
61. 
85, if there he a blank for the chriſtian name of che obliger,! 
his name be {ubſetized. R. 2 Co. 2614. 
Lo, if the name be Jonem, without a daſh, for it ſhall be 1 
tended F,haunrem abbreviated. R. Cro. Car. 417, 418. 
So, if the bill be, cognovit ſe debere et indebitat fore ſuman 26 
folvere k Sc. it will be good. R. 2 Vent. 106. 
So, where the words are not Latin, if the ſenſe or intention i 
de collected by the condition, or other words of the obligation 
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is good: as, if a man be bound in 20 nobilis, for 20 nobles ; for 
there is no proper Latin word for noble. 2 Rol. 146. J. 42. 2 
Cro. 203. | | 8 

If wh bound in ofigenta libris, with a condition for payment 
of 40/. it will be good; for it ſhall be intended for 8o/. K. 
2 Nol. 147. I. 30. 10 Co. 133. Ofborn, was ofaginta, and good. 
Vide Hob. 19. cont. but the condition not there mentioned. Vide 
1 (B. 5. . 3 

Or, odogeſimo, for, ocloginta libris. R. 2 Rol. 147.1. 27. 
Hob. 75. Mo. 864. | Ei 

So, if he bound in ſeptunginta libris, with a condition for 
payment of 350l. for it ſhall be intended 70 RN. 2 Nol. 147. 
37. 10 Co. 133. 

In quingint” duabus libris, with a condition for payment of 26/. 
for it ſhall be intended an abbreviation of quinguaginta. N. 
2 Rol. 147. J. 45. Cro. Car. 416. 418. 

In quinquegeſſimis libris, for, quinquaginia. N. 2 Cro. 290. 

In quadrans libris, with a condition to pay 2c/. ſhall be in- 
tended, quadragint'. R. Sal. 462. 

So, if it be quadrant, in a bail-bond for appearance; for the 
ſtatute directs 4ol. Semb. 2 Mod. Ca. 342. | 


80 a ſmall variance between the obligation upon oyer and the (n 4.) 
declaration does not avoid it; as, if the declaration be upon a The wig. 
bill, that he auill pay, &c. And the bill ſays, if he pay, Oc. be a a 
R 3 Lev. 66. | . variance. 


age If the obligation in the declaration be, 30 D. ann? D. 1701. 
0. and the obligation itſelf upon ayer be 30 D. 1701. R. Sal. 658. 


Or, in ſuch a year of the king, and the obligation omits, c4u0 
regni. Sal. 658. : 
pf . 
But where words are inſenſible, and the intent of the par- g g 
ties cannot be known, the obligation will be void : 5 Bur not 
As, if a man be bound in 20 liverics, it is void; for it docs Se 
not appear whether it was intended /ibris. N. 2. Rl. 146. J. 47. 5 
Or, 20 litris, or lib'it. R. Noy 109. 
Or, in ſcxgint” libris; for there is no ſuchi word, and it does 
not appear what was intended. N. 2 Rul. 147. J. 12. 2 
Cro. 190. „ | | 
qe oftigenta libris. 2 Rol. 147. J. 30. Hol. 19. Jide ante, 
b. 3.) 
So, if a man be bound to the ſheriff in quadragent” libris, with 
« condition for appearance; for gent” imports centum, and there- 
fore it cannot be taken for 4o/. and the condition being co!Ja- 
teral, does not ſhew the intent. R. 2 Rol. 147. I. 53. 
If he be bound in libris without ſay ing, how many. R. Yd. 225. 
Or, in wiginti [iteris. 2 Cro. 203. 603. | 
So, if it be terengentate libris. N. 2 Cro. G03. 
In quantoginta libris. R. 2 Lev. 166. | 
So, if an obligation be to two in 20c/. Hlvend' 100). to one, 
and the other 100l. to the other, it will be repugnant and void. Q. 
Dy. 350. a. Acc. fer Hob. 172. Dy. 350. a. in narg. Tor the 
lat words ſhall be rejected, and the obligation ſtand joint for 200/, 


\ 
- us. 


Vide Mer- 
alunt, 


(F. 2.) 


andd if he do not pay it at the day, that he ſhall loſe 40. I). 


paid at the day limited for it by the bill. R. Cro. Car. 5 15. 


Fi Title 
Condition, 


A. 
b 15 7, 8) (E. 2.) | 


A Single bill is, when a man is bound to another by bill, e 


ſolvend' is no part of the bill. R. Cro. El. 537. 


for A. and if the defendant pay intereſt yearly, viz. at Chriſtmas ond 


obligees. bid. 291. n.* | 1 


ÞBLIGATION. 


(c) Single Bill. 


note, without a penalty. | 
Upon ſuch a ſingle bill, of a diſtant time, intereſt may be re. 
covered in damages. Per Holt, Mod. Ca. 167. 
Tho? payable upon demand, and no demand proved, where the 
defendant pleads, non eft fatum. Ibid. | | 


Jide poſt, (E.) | 
(D) Bill Obligatory, 


BILL obligatory is, when he is bound in a penalty, without: 
condition; as, if A. acknowledge himſelf indebted 200. and 

for payment binds himſelf in 4ol. Cro. Car. 515. 2 Vent. 106, - 
So, if he acknowledge himſelf debere 20 guarteria frumenti, Ct. 


24. b. | | 
In an action upon ſuch a bill, the plaintiff cannot declare for 
the penalty, without an averment, that the ſingle ſum was nat 


So, if the bill be for 14/. ſolvend” una cum 6l. upon account, he 
mult declare only for the 14/. For that which comes after the 


(E) Condition. 
A Condition is in the nature of a defeazance, ſubſcribed or 
indorſed, upon the obligation. Vide Defeazance, —— Fai, 


*If by the condition of an arbitration bond, the time fornhe 
arbitrator's making his award be limited, but afterwards enlarged 
by conſent, the bond is not forfeited by not performing the award 
made during the enlarged time. 3 Term Rep. 592. b. n.* 

The words of a condition enght to have a reaſonable con- 
ſtruction: and therefore, if it recites, that 5ool. was a portin 


Midſummer next, and the principal when a ſettlement is made; be 
ought to pay intereſt for the whole time, after Midſummer next, 
till the principal is paid. R. Ray. 420. 

If the condition be, that a clerk ſhall faithfully ſerve and 2 
count for all money, &c. to the obligee and his executors ;_ thi 
does net make the obligor liable for money received by the cle 
in the ſervice of the executors of the obligee who. continue tht 
buſineſs, and retain the clerk in the ſame employment, with the 
ee. of other buſineſs, and an increaſe of ſalary. 1 Ten 

ep. 287.5 | | | 

7 ſuch a bond is not diſcharged by the obligees taking anotbet 
partner into their houſe ; it is only a ſecurity to the dl of the 


2 


'oBLIGATIONn., | A, ci 


If the condicion be, to iy 47. pe wwvet vill N pid, 7 "7" 
fail ic pay the 28. the obligation all be void g it aft be conſtrued, 
that if he pay 71. the obligation ſſeill he void, and if he fall to pay 
the 25. it ſhall be in force. R. 1 Lew. / K. 2 Med, 285: 
If the condition be, 1 give an account = Mee. or. render hint 
to priſon upon an action tlen commenced ; it ſhall be intended of an 
ation commenced 24 Nov. and not of any action that ſhall be 
commenced at any time after during his life. R. 3 Lev. 137. 
But if the words of a condition are inſenſible, the obligation 
will be ſingle; as, if it be, to pay 24, per week, and if default be in 
payment, that the obligation Mall be vun, R. 1 Sid. 105. Ray. 68. 
1 Lev. 77. A . 5 
If the condition be, Whereas A. flands indebted in Fol. if the 
faid A. do not pay the 50l. the obligation ſhall be void. R. Sal. 463. 
Whereas the above bounden A. hall and will pay, without ſaying, 
if he ſhall, c. R. 2 Bul. 133. | 
If the condition does not mention any ſum. R. 2 Bul. 156. 
$0 an obligation will be ſingle, if the condition was impoſſible, 
at the —_— or againſt law. Vide Condition, [D. 1. 7, 8.) | 
Where the condition is to perform a collateral act, damages 
way be recovered beyond the penalty; and therefore in ſuch a 
caſe, the court will not ſtay proceedings on payment of the money 
into court. 2 Term Rep. 388.“ | | e 


(F) When an Obligation will be Joint. 


IF many bind themſelves by theſe words, ob{gamns nos, it will nd: Plater, 
3 a joint obligation, and all muſt be joined in an action (2 V. 2.) 
thereon. | | 
So, if the words are, obligamus nos et quemlilet noſtrum con- 
junctim. 3 Leo. 206. Mo. 260. | PEE 
If three are bound to account for all money received by himſelf, or 
by others by his means or procurement, it will be joint. Hard. 314. 
So, if an obligation be to t2vo for 201. ſolvend' 10l. to the one, 
and 10l. to the 01h.r, it will be joint, and the laſt words ſhall be 
reed. Q. Dy. 350. Acc. ibm. in.marg. et per Hob. 172. 


(GC) When Joint, or Several. 


nd 
„or if many bind chemſelves by theſe words, oi genus ms ef 
utrumgue noſtrum, the obligation is joint and ſeveral, and all 
10 may be ſued jointly, or each everally. 2 Rol. 148. J. 35. Dy. 
bis 310. 5. Cont, Dal. 85. ns RE 
ert Or, ol ligamus nos vel utrunque noftrum, in the disjunRtive. 2 Rl. 
the 145.4 40. e Bf Vo | | ; 
the 90, if it be, obligamus nos et quemlibet noflrum. 2 Rol. 148. J. 
10 3. Dr. $10. . . © | 


do, if two bind themſelves, et alter eorum. Dy. 310. 5. 
Or, ſeveral, et guilibet corum. J | | 
Or, two ef uterque exrum in Gol. R. 2 Cn. . 


to be divided, each bas an action for 10/. For there may be ſe- 


all money received by himſelf, or by others for him, or by his n- 


them dies, the ſurvivor ſhall not have advantage of it: as, if by 


all permit B. and C. to have ſuch land : If B. die and C. will not 


| AS to a recognizance by the ff. 23 H. 8. Vide Statute Hall, 


, ( 
OBLIGATION. 


So a bill obligatory may be ſeveral to many, as, if A. acknoy- 
ledge, that be has received 20/. to the uſe of B. and C. equally 


veral bills to ſeveral perſons in the ſame deed. Dy. 350. a. in 


v ehen Several only. 

UT if many execute an obligation, with a condition, to pry 
curement, euch ſhall be bound for hiniſelf only. R. Hurd. 314. 
(1) Cho are bound by an Obligation. 

(I. 1.) An Executor, or Adminiſtrator. | 


AN executor or adminiſtrator is hound by an obligation, tho 

he be not named. 2 Rol. 149. J. 50. Dy. 23. a. Vat 
Covenant, (C. 1.) — | 

So, the ordinary, if he adminiſters. 2 Rol. 149. J. 55. 


(I. 2.) A Survivor. 
Where the act to be done ought to be by all jointly, if one of 


indenture tripartite between A. of the firſt, B. of the ſecond, and 
C. of the third part, it be agreed, that A; full find diet, &c. fr 
B. and C. his wife, and if A. B. and C. diſlike to live together, J 


live with A. ſhe ſhall not have the land, for the power to diſlike 
does not ſurvive. R. Lat. 162. v7 


{K.) When a Bond ſhall be preſumed to have been diſcharged. 


The circumſtance of 20-years having elapſed without any de- 
mand made is of itſelf a preſumption that a bond has been fatt- 
fied. '1 Term Rep. 270.“ | Ss | 

But ſati-faCtion may be preſumed within a leſs period, if any 
evidence be given in aid of the preſumption; as if an account 
between the parties has been ſettled in the intermediate time; 
without any notice having been taken of ſuch a demand. Id. ibid. 
ei length of time is no legal bar; it is only a ground o 
which the jury may preſume ſatisfaction. 1d. :; bid.“ | 


(K) Becognizance- 


B) | 

a . be 1 
By the common law, the chancellor, the chief juſtices, *. 
juſtices itiaerant, have power to take recognizances. 9 


— 


OBLIGATION, | Wu 


$o, every judge of the realm. Fav. 103. 
And this he may do in any part of , In term or out of 
term. Bro. Recognizance 20. Hoh. 195. Vau. 103. 

So the king may give authority to any by commiſſion to take a 
recognizance of ſuch a one, and return it into-Chancery. F. N. B. 
267. J And upon fuch a recognizance returned, execution ſhall 
be ſued in Chancery, as upon another recognizance there. PETS 

So, if a ſuit be depending in a county court between A. and F. 
by writ of by plaint, rhe ſheriff ma by take a recognitance of the 
one or the other. F. NM. B. 133. 

80 the ſheriff ſhall take a recogrizance under 40t. tho? no ſuit 

be there depending. F. N. B. 133. | 

A recognizance in Chancery ſhall be inrolled. 

And if the time be elapſed, and it be afterwards inrolled by 

ſpecial order, it ſhall hare relation to the date. 2 Ver. 234. 

Tho' a judgment, Fc. intervene. id. 

But a recognizance is not ufually allowed to be tirolled, aſter 

the time elapſed, but with caugion, that it ſhall not porter oh 

purchaſer. 2 Ver. 751. 

And if it be not inrolled, it ſha} by taken or paid, only as an 

obligation, or a ſpecialty. R. 2 Ver. 750. 3 

| If a recognizance before a ſheriff be nor paid, there ſhall be 5 
writ to the ſlieritf, that he, by a lewari facias, levy the money. 


"me 


bs. 


of F. N. J. 133. B. 
by If the theriff does not do it, there ſhall be an alas, ne, 
* and attachment againſt him. id 
fr do the ſheriff may levy by difringas, upon which alſo lies an 
4 alice, pluries, and attachment. Ibid. eel 
att And the ſheriff may ſell the goads levied. 157d. 

But if the recognizor plead payment, or deny the 1 


2ance, the ſheriff cannot make execution. 


- Wl Pleadings concerning Obligations. 

* Vide Pleader, (2 G. 12. —4 W. 9. 16, &e. 45.) 

ath- 

2 Relief in Equity concerning Dbligations, | 
an] Vide Chancery, (4 D. 1, Kc 

ount 

1 OBSTRUCTION. 

bid. File 4a, ton upon the Cafe fur a Diſturbance, (A. $3, chien, 
pd 0 (C. 5, &c.—D. 8.) by” 


OBVENTIONS. 
Vide Diſmes, (B. 1. 1 Proiibition, (G. 11 1), 


Sep OCCUPANT. 3 
| Vide nnn, G. , 2.) $A 


VowPy, | K 


ODIOET ATI A. 
Vide Inpriſenment, (L. 3.) 
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Vide Aion upon the Caſe for a Deceipt, (A. 6.)—Afion upon lie 
Caſe for a Diſturbance, (A. 5.) — Action upon the Caſe for Negli- 

- gence, (A. 2.)—Condition, (S. 1, 2.)—Franchiſes, (F. 30, &c.) 
Leet, (L. 11.)—London, (K. 1, &c.— L. 4.)—Officer, per 
Totum.— Parliament, (L. 29, &c. 33. 37.) — Fleader, (2 P. i. 
—2 W. 25. 27.)—Preregative, (D. 67, &c. 83, 84, 89.) 
Privilege, (B.)—Pro/ibition, (F. 4 —G. 4.) ; 


— .. 
— 


— 


ie 
(A. 1.) Dfficer; how treated. 


HE king is the fountain of all power and authority, and by 

his prerogative has the nomination of all officers originally, 

Vide Prerogative, (D. 37.) 8 8 

The king cannot create an officer without the words, confitu- 

mus, ſuch an one in ſuch an office, &c. for the words conceſſimus, 

the office to him, without the other, are not ſufficient, 2 Rol. 152. 
J. 40. Hard. 351. 356. Yes | 

He cannot grant ancient offices in. other manner or form than 
was uſual, if the form be not altered by parliament : as, creating 
by writ, where before it was by patent. 4 ff. 75. 

Or, for life, where always before it was granted at will only. 
4 Infl. 87. | | _— CR 
The grant of an office, una cum feodis pertinen', does not grant 
any fees, if it be not an office by preſcription. Jon. 281. 

He cannot grant an office to a biſhop for his life, to his ſuc- 
ceſſors for ever; for he takes the office in his natural, and not in 
his politick capacity ; and therefore the grant over to his ſucceſſor 
is void. R. Mo. 809. ; 

But in a grant of the maſterſhip of an hoſpital, Ic. words of 
nomination are ſufficient ; for he ſhall be in by the conſtitution 
upon the foundation. R. Ca. Ch. 215. | | 

So, in a grant of a new office, the gift of a fee, caſual or 2. 
nual, is not neceſſary. Cont. 27 H. 8. 28. K. acc. Me. 809 — 
Acc. — he ſhall have a guantum meruit for. his labour. Hari 
. $59. - | . | 7 

So a grant of a relative office, as parker, houſe-keeper, &c. 
ſufficient by the word conceſſimus. Hard. 356. 


(A. 2) Without Brocage or AﬀeQion, 


By the fl. 12 R. 2. 2. the chancellor, treaſurer, privy ſeal, 
lord ſteward, chamberlain, clerk of the rolls, juſtices of t — 
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bench and the other, and barons of the exchequer, c. ſhall be 
ſworn, not to make juſtices of peace, ſheriff, &c. or other officer 
or miniſter of the king, for any gift, favour, or affection. 

And none who purſues by himſelf, or other, privily or openly, 
to be put iii any office, ſhall be put therein, or in any other, but 
they ſhall make all ſuch officers of the beſt and moſt ſufficient. 

This ſtatute is worthy to be put in execution. Co. L. 342. à. 


(B) Grant of an Office, 
(B. 1.) To whom it may be made; . 


| THE grant of an office generally may be made to any perſon 

whom the king pleaſes ; for the king has an intereſt in his 
ſubje&, and a right to his ſervice. 1 Sal. 168. | | 
And therefore, an information lies againſt him, who refuſes an 
office, being duly elected. ; | | 

And he ſhall not be excuſed, for his negle& to qualify him- 
ſelf according to law. N. 1 Sal. 168. ö | 


So the grant of an office of government, which may be exer- (B. 2.) 
ciſed by a ſubſlitute or deputy, to a woman will be good: as, a To a wo- 
woman may be made regent of a kingdom. Cal. 201. —_— 

So an office af inheritance, may deſcend to a woman, and by 
conſequence may be granted to her ; as, the office of marſhal of 
England. Cal. 201. 1 | 

So a woman may be a gaoler. 2 Inf. 382. 

A commiſſioner of the ſewers. Cal. 202. | | 

So ſhe may have the cuſtody of a caſtle. R. 2 C0. 18. 

So ſhe may be a foreſter, who ſhall make a deputy to attend the 
Bre, and he ſhall be there ſworn. 4 nf. 311. Fn 

[A woman may be ſexton of a pariſh, and may vote in the 
election of one. Olive v. Ingram, T. 12 G. 2. Sir. 1114+] | 

So, a woman may be appointed an overſeer of the poor. 2 

Term Rep. 395.* | 5 


So a miniſterial office may be granted to an infant, exercend' (B 3.) 
ler ſe vel deputat” ſuum. R. 2 Rol. 155. J. 10. 1 

As, the office of regiſter of a biſhop, granted to A. erercendèꝰ“ 
fer ſe vel deputat” ſuum after the death of B. will be good, whether 
4. be of full age at the death of B. or an infant. R. 2 Rol. 153. 
|. 10.20. Jon. 311. Cro. Car. 280. 556. | 

So, the ſteward of a court baron. Cont. Co. L. 3. ö. R. Cro. 
Car, 556. Vide Copyhold, (R. f.) 

So, the cuſtody of a gaol. 2 Inſt. 382. 


So a miniſterial office may be granted to two or more: as the _ (B. 4.) 
office to be clerk of the crown in B. R. or chancery. 11 Co. 3. b. To ſeveral, 
2 Rdl. 152.1. 50. Vide 4 Mod. 19. 85 5 
dte ward of a court baron. 2 * 127. Vide Copyhold, (R. 5.) 

a | 2 


Cuſtos 


To an in- 
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Tutor brebium. Sho. 289. Cont. Dy. 149. 5. 
So, an Thee eſtabliſhed by act of partiament, tho" be in pan 
judicial: us, uutlitor of the court of wards. R. 11 Co. 3. 2 N. 
152. J. ult. Adm. 4 Med. 17. | | 

So, chancellor of a-bittop, where it is warranted by uſape, 
N. 4 Moi. 18. Sho. 289 Sal. 408. ee 

So # corody certain may be granted to two. Dy. 149. 3. 

So a grant to two, to be one of the auditors, or a clerk of the 
crown, c. will be good; for they are but one officer, tho? two 
perſons. N. 11 Co. 3. 

Va grant be to two, without ſaying, an ts the farvivor, if one 
die, the ſurvivor ſhall not have it. Sal. 465. K. 11 Co. 3. b. 

But a judicial office, eſtabliſhed at common law, 'eannot be 
granteu to two or more: as, the office of chief jaltice, or other 
judge. 4 Mod. 17. 2 Rol. 15 2. l. 47. 

Nur, the office of admiral, for it is judicial. 4 Taft. 148. | 

Nor, the office of prothonotary. 2 Rol. 152.1. 45. in C. B. 
for it is not warranted by uſage ; but the office of prothonotary 
in B. R. may be in two perſons. Per Huli, Sho. 28 . 

Nor, a corody uncertain. Dy. 149. 6. 

If the king grants an office to two and the ſurvivor, and after- 
wards: gt ants to A. when the office vacare 'rontigerit ; the grant 
fhall nut take effect, tho? it may be granted in reverſion, till both 
die, Ir. for dating the life of either, the office is not entirely 
raeant. 11 Co. 4. b. 8 


(B. 5.) To whom not. 


(n. & ) But an ' office, which concerns the adminiſtration or execution 
Toa perſon, of juſtice, the Ring's revenue, the public good, the intereſt or 
dho ie in- ſafety of the ſubject, if it be granted by the king, or 'a comman 
impotent. perſon, to him, Who has . e þ to execute it, it will be 

void. 2 Nol. 153. I. 30. C. J.. z. ö. 2 And. 119. | 
And the court may refuſe his admittance, if he does not make 
a ſufficient deputy. Hard. 1 30. 3 


| So che grant of an office to one, who' has another office incom- 
"ay patible, is not good; for the ſirſt office will thereby be void. Dag. 
office in. 398. (38 3.) u. Ns, if a forelter by a patent for life, be made juſtice 
_ compatible in eyre of the fame foreſt, pro bac vice, the office of foreſter wil 
What ſhall be void; for it is incompatible, being ſubject to correction by the 
ack „ lol Is | | 

juſtices in Eyre. 4 Int 510. 
So, it the wardlen of a foreſt be made juſtice in Eyre. Ibil. 

Or the ſteward, or juſtice of the foreſt be made juſtice in Ey. 


Ibid. 
If a juſtice of C. B. be made a juſtice of B. R. Dy. 1 59. Cn 
Car. 127, 8. | HT | 2 2 


If the remembrancer of the excheqrter be made a baron of the 
exchequer, the ſirſt oflice becomes veid. Dy. 197. 5. | 

So, if a town clerk be made alderman. Dy. 332. 5. in mary 
Vede poſi, (K. 5.) Vide Franchiſes, F. 27.) 05 


f 
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Or, mayor. fred: 1 Cid 305. 
Or if a jurat be elected rown clerk. 2 e 7 N 
So, if a ſoreſtęr, keeper of a walk, or her interior (oer, in 

a ſoreſt accept of being verderon. R. Vn 298. | 

80 a jultice of B. K. or C. B. cannot take another office, or 
fee, except of the king. 4 Int. 100. 

$ the chief juſtice of C. B. cannot be prothonotary, or clerk of 
the pipers in the ſame court. 1 Sid. 305. | 

A bithop cannot have a benefice by commendan in his own dyar 
ceſe ; for he caunot vifit himſelf. 16zd. : 

gut the chief- juſtice of C. B. being made. keeper of the great 
ſeal continues chief juſtice. Crs Car. 600. 1 Sid. 338. | 

So a Juſtice of C. B. may be chief baron of the exc/hequer. 1 
I 7. 10. 5. 

8, by a cuſtom, the ſame perſon be a judge, and an officer to 

execute proceſs, for he acts in different reſpects: as, where bai- 
liffs, or mayor and bailiffs are judges in the court of a borough, 
they may alſo be officers to execute the proceſs of the ſame court. 
R. Cro. Car. 138. Jon. 193. 

The bailiff of a manor may be ſteward of the ſame manor. 
2 Cro. 178. 

A mayor, who is judge of. the court, may alſo be the geoter, ; 
who has the cuſtody of the priſoners committed by the ſame court. 
K. Co. El. 76. 


(B. 7. ) For what Eſtate it ſhall be granted. 


The king may grant an office, whick relates to the execution of In fo. Fo 
juſtice in fee: as, the office of ſneriff. 9g G. 97. 6. 
Or, the office of the cuſtody of a gaol. Eid. 


So an office may be granted to one and his heirs male of his (B. 8.) 


body: as, a grant of the office of chamberlaiy of the nach ln tail, 
11 Ed. 4. 4.4 


80 an office, that concerns the adminiſtration of juſtice, may (B. 9.) 

be granted to one for his life. 9 Co. 97. 6. For lite. 
So it may be atlizned to truſtees in truſt for the aſſignor for his 

life. Dub. 3. Mod. 145. 


So, by an addreſs to the king by the parliament, it was de- (B. 10.) 
fred, that the affice of judges thould be granted guamgdiu ſe bene D i 
le,, 3 Ruſh. 336 —.” 


tie. 1 Geo. 3, 23. whereby the commiſſions of judges arc continued natwicanding the 
Guile of the * 


ba alfa; that concerns the adatjniſtrarigs gr execution of (B 3 ) 
juſtice, may be granted at will. 9 Ca.97. 3 Med. 149. 3 
If it be granted durante bene plucito, it ſhall not be determined 
at the will of the party, but only at the will of the king; and 
therefore, the party may ſurrender, and if forfeited, it all be 
found by Yr" and till a ſurrender, or forfeiture, he con- 
inues officer, R. Sal. 466. 5 
ur 


* 
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(B. 12.) But an office, to ih a truſt is annexed, or which concern the 
For years. adminiſtration of juſtice, cannot be granted for years; for then it 
would go to the executor, or adminiſtrator, or wen, and might 
be ſeiſed, upon outlawry, Oc. K. 9 Co. y. 
And therefore, a grant of the office of marſhal of B. R. 
for years will be void. R. 9 Ce. 97. N. Gro. Car. 587. Jon. 


463. 
Or, a grant of the office of chirographer, cuter brevium, or 


king's ſilver. 9 Co. 97. b. 
So, a grant of the office of clerk of the crown. IBid. 
1 And of clerk of the pipe, eee Sc. in the excheguer, 
„ 
Vet an office which does not concern juſtice, may be granted 
| for years: as, the office of garbler of ſpices granted by the mayor 
+ [Or 6 and commonalty of London, purſuant to the fl. 1 (2d) Fac. 19+ 


Ann. 16.] K. Hard. 48. 
The office of aulnage, priſage, Cc. for no attendance upon a 


court is required. Hard. 48, 9. 
The office of policies of inſurance, 1 Ver. 12. R. Hard 


3. 
The office of king's printer. Hard. 352. 
So, the office of poſt-maſter. Ibid. 


(B. 13) A miniſterial office may be granted in reverſion. 11 G. 4. 4 
3 2 Kol. 15 4. J. 5. 
kern. As, the office of regiſter of a biſhop. R. 2 Rel. 154. J. 20. . 
Jon. 264. Co. Car. 259. 279. Fon. 311. 
Steward of a court baron. 2 Lev. 245. 
The office of commiſſary or official to a biſhop, where the grant 
in reverſion is warranted by uſage. R. Jon. 264. Cro. Car. 259. 
K. 4 Mod. 17. Vide Eftates, (G. 5.) 
So, by cuſtom and uſage, a judicial office may be granted] 18 


reverſion. Hard. 357- 

(B. 14.) But a judicial office cannot be granted in reverſion. 11 6 
When not. 4. a, 
Nor an office partly judicial, and partly WES as, the 
office of auditor of the court of wards. R. 11 Co. 4. 6. 

Or, the maſter, ſurveyor or attorney of the court of wards 

11 Co. 4 2. 
Steward of. a court leet. R. 2 Lev. 245. Acc. Dy. 


80. b. 
So the reverſion of an office cannot be granted, by the 


name of a reverſion: for there is no reverſion in it. 
Car. 279. 

So the office of regiſter ſhall not be granted in reverſion, 
where the uſage does not warrant it. Fon. 311. Cro. On 
259. 279. 

So, if an office be granted in reverſion, the grantee, on 
the death or eee of the former officer, muſt t diſcharge : 
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duty at his peril, without notice blo: to him of the mean; | 


1 Sid. 81. 


(0 Who may aſlign his Office. 


AN office in fee granted by a ſubject generally, may be aff) igned. 
Semb. 9 Co. 48. b. Fon. 113. Hard. 425. 
Tho' it be an office of truſt ; for heir includes Men. 


Jon. 13. 


80 it may be ſettled and confined to the heir male of the body 


of the grantee. Jon. 114. 
Or granted by him to A. and B. to be regranted to himſelf and 
the heirs male of his body. Ibid. 


Or a covenant may be, to ſtand ſeiſed of it to the uſe of ano- 


ther. Jon. 118. Comb. 96. 3 Mod. 145. 


So an office granted to one and his aſſigns may be aſſigned. 


hob. 170. Jon. 113. 


And the office of a teller in the Eæcſieguer may be granted to 


a man and his a _ 1 Yer. 12. Flard. 425. 

But an office of truſt 
him who granted the office. Jon. 121. R. 11 Ed. 4. 1. 

Or, if the patent does not mention deputy, or aſſigns. Jen. 113. 
11 Ed. 4. 1, 

Tho' it be granted in fee. Jon. 121, Hard. 426. 


As if the marſhal of B. R. in fee aſſigns his office without aſſent 


of the court. Dub. 3 Mod. 151. 
So the office of caryer, granted ta A. 204 his 1 cannot be 


aſſigned to another; for i it is an office of truſt and confidence, 


Jon. 121. 


Nor the office of foreſter. 4 Vt. 315. 
(D) Deputy. 
(D. 1.) Who may make one. 


Þ VERY officer, who may aſſign his office to another, may 
make a deputy : 2 cui licet guad efl majus, quod minus eſt 

nagis licet. 9 Co. 

And thereſore, — officer in fee may make a deputy. Ibid. 

bo he, who holds in fee by a perſonal ſeryice, may make a de- 
puty : for the eſtate may deſcend to a woman, infant, Efc. who 
my be incapable to do it in perſon. 2 Inft. 34. 

© where nothing is required in an officer but ſuper-intendency, 
he may make a deputy. 3 Mod. 1 50. 

And therefore, a conſtable may make a deputy ; for he is not 
a judicial officer, R. 1 Rol. 591. A. Mo. 845. 3 Bul. = 1 Rol. 
274. Per 2 F. 1 Lev. 233. 

do a woman foreſter in fee may make a deputy i in the ore, who 
hall be ſworn, 4 N. 311. | 


8 


cannot / be aſſigned, without the ales of 


. 4 
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c. 90 49. 


ecuted by bim in perfon, cannot make a deputy. 3 Mod. 150. 
de ſquire to the my body, if = deputy is not allowed by his 


ment of all his authority, which is not aſſignable 
WEI 
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go every miaiſterial officer may make a deputy”; 15, «chamber 


lain, or alderman. 1 Rol. 274. 
An auditor in the Exchequer. 4 Inft. 106. 
An eſcheator, ſheriff, Sc. 1 Ret. 274. 4 Toft. 226, 
A dean. 1 Rol. 274- | 
A pariſh clerk. Dub. Fg. 273. 
So, if an office of labour of ſmall regard be granted to 
2 peer, he in reſpeQ of the dignity of his perſon may make 2 
deputy : as, if a peer be made ſteward of a court baron, parker, 


[If parceners cannot agree in nominating à deputy ar clerk, 
chancery will direct them to draw lots who ſhaft nommate firſt, 
Seymour v. Bennet, M. 1742. 2 Ae 482] 


Vide poft. (D. 2.) 
(D. 2.) Who not. 


But a judicial officer cannot make a deputy : ts chancel 
4 _ 88. 
A juſtice of che one beak or the orher. 
A juftice in eyre, till authorized by ſtatute. 1 Rol 274. 
High ſteward of the realm; fur he W a judge upon the trial of 


peers. 4 [nft. 59. in marg. 
So a migiſte rial officer, where the office is granted to he er 


Nor, if it imports a truſt or confidence in the perſon : as, to 


patent, 11 Ed. 4. 1 

Vet if a judicial office be granted tenend” per ſe wel depu- 
tatum, he may make a deputy : as, the Recorder ot Londm, 
1 Levy. 76. 

So the Recorder in ſęveral ether cities and bers i Ibid. 

Steward of the borough court in So Ibid. 

So ſteward of the palace court. Cont. per 2 J. but by the other 
acc. Ibid. 

80, where antient uſage allows a deputy, a judicial officer map 
make one, as, conftable, and earl marſhal, 4 Infl. 126. 
128. 


(D. z.) Power of a Deputy. 


A deputy has power to do every act which his pelncipel might 
do. R, 1 Sul, 95. 
And he cannot be reſtruined to 1 partievkars of his office; 
for that would be repugnant to his being deputy. 1 Sal. 95. 
So a deputy may depute another to do a particular act in h 
office. 1 Sal. 96. 1 
Hut a deputy cannot make a for that an afſign 
deputy; e 


14 


wy 


26. 
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{If a deputy covenants to execute the office for certain ſees, and 
to account for the reft, and new duty and new fees are afterwards 
added by ſtatute, the deputy ſhal{ account for the new fees. Per 
Hardwiche C. J. and 2 gre C. * Bulſtrode v. Orne, I 9 G. 2. 
Hr. 1027. 4 | 


(D. 4.) How his At affects his Principat. 


= officer, generally, ſhalt anſwer for his deputy. 2 1h 52 
9 generally, an act of rhe deputy without the aſſent of his ſu- 


perior, will not be a forfeiture of the office: as, an act of an under- 
ſheriff or under · bailiff is not a forfeiture of the office of ſheriff or 
bailiff in fee. 2 Lal. 190. 


(D. 5.) How a Depnty ought to ad. 


A deputy, regularly, ought to act in his vifice i in the name of 1 
tns principal. 1 Sal. 96. | 

As, an under-theriff does all acts in the name of the ſhe- 
if, Ibid. 


And all his acts are in right of his principal, and as his fervram. 
II Ed 4. 1.6. 


But an act by a deputy in his own name will be © good, _— 
in ſpecial caſes. 1 Sal. 96. 


(E) Diffcers of State, 


\FFICERS are public, or private. 

Public are, officers of ſtate, officers of Juſtice, or ati of 
the king's houſhold. 

As to the chancellor, maſter of the rolls, and other officers 
in chancery, Vile Chancery, (B. 1, &c.) 

As to the judges and officers in B. 0 Vide i 
Courts (B. 4 —C. 2, &c.— D. 8, Kc.) | 

As to juſtices af aſſiſe, virle Are, - Þ 1 - 7 

As to juſtices in eyre, oyer and terminer, gaol- -delivery, Sc. Vide 
Juftices, (E. 1, &c. - F. —G. 1, &c.— H.) 

As to juſtices of peace, vide ritle Fuflice of Peace, 

As to ſtzeriff, vide Viſcount. 


(E. 1.) High We 

1 prime officer of ſtate is the high treaſurer, vide Courts, 
8.) 

The chief juſticier had the management of che king's treaſure, 


a it frems temp, W. i & 2. Mad. 54. 


Temp. Steph. >. H. 2. Oc. he was a diltinet officer. 
Med. 54 
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(E. 2.) High Conſtable. 


The office of high conſtable was hereditary at ſirſt. Sp. bu 184 


Mad. 27. 
S8o, formerly, there was a high 8 by tenure. 
And if a manor held by ſuch ſervice deſcended to coheirs, 


the huſband of the eldeſt, or if none of the women was married, 

a deputy might officiate, ſuch as * be approved by the kivg, 
Sp. Gl. 184. 

The office of nde was eminent in war and peace.__$p. Gl. 


185. Mad. 27. 
So it may be granted for ſpecial cauſe hc vice, as it was 7 Car. 


—2 Ruſs. 112. 

But by the „. 13 R. 2. fl. 1. c. 2. upon complaint, that the 
court of the canſtable and marſhal had incroached to itſelf con- 
tracts, covenants, treſpaſſes, debts, det nues, and other actions, c. 
it is declared, that the conuſance of contracts, touching deeds of 
arms, or war out of the realm or within, which cannot be deter- 
mined by common law, with other uſages to thoſe matters pertain- 
ing which other conſtables have uſed, belong to the conſtable, 


Vide Courts, (= I, &c.) 
(E. 3.) Marſhal. 


Many of the King's officers are called marſbali. Mad. 8 
The principal is mareſchallus regis vel mareſchallus Angliæ, Aale 


earl Marſbal. Mad. 30. 
And this office was granted for life, in rail, or in fee. 4 Ja,. 


123. 
Was exerciſed in war in the army, in peace e the king's 


court. Mad. 33. 
In the king's court, he provides for the front of the king, for 


the diſtribution of the apartments, for the order and peace of the ſ 
houſe, and for the determination of controverſies there. Mad. 33. J 
Vide Courts, (E. 1, &c.) 
The marſhal of B. R. was his deputy, oa ie from him. | 
Mad. 33. Sal. 439. 602. 5 
So his office ennnot be granted, reſerving the place of chamber- of 
lain of the priſon of B. R. for it is incident. R. Sal. 439. Ws 


(E. 4.) High Steward. 


(E. 4.) The high fleward was an office at the time of the conqueſt, or 
The and. before, of great authority. 4 /nft. 58. Mad. 34. 
| quity, and The office was hereditary from the time of the conqueror til 
33232 of H. of Bolingbrook, ſon of J. of Gaunt, D. of Lancaſter ; for tem. 
„/ . and H. 1. it was enjoyed by Hugh Graniſemenel, who held 
the barony of Hinkly by this office, and by the — of * 
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bis daughter and beir to Bellamont earl of Leice ſter, came to the 
earls of Leice/er, till it was forfeited temp. H. 3. by the attainder 
of Simon Montfort carl of Leicefler, who A. 50 of his reign granted 
it to Edmund his ſecond ſon, from whom it deſcended to H. of 
| Bilingbrook, who was the laſt that had inheritarce in the office. 
4 Irft. 58. Mad. 35. e | "2 
The authority of high ſteward was to ſurvey and rule ſub rege 
totum regnum et omnes miniſtros legum tempore pacis et guerre, &c. 


4 Inft. 59. 3 a 
And therefore, ſince the time of Hen. of B. it hath been granted 


only Jdc vice. 4 Inſt. 59. 


Since the time of H. 4. he hath never been appointed (k. g.) 
but Vac dice for the trial of a peer. 4 Inſt. 49. Vide Dignity, Upon the 
(F. 1, 2.) 5 Yo trial of a 
And then his authority is confined to the particular indictment. Pr. 
4 It. 59. ; : „ 

If the chancellor is a peer, he is uſually appointed high 
ſteward. | x RN, RD 

Or the lord treaſurer. Mp. 620. 

Or any other lord may be appointed. 15 

And he ſhall be appointed by patent, Adc vice, ad audiend. et 
terminand. the high treaſon, Ic. for which ſuch an one is indicted, 
tf. Mo. 620. 1 885 N 

And tho? he does not take any oath, he muſt proceed according 
to the laws and cuſtoms of the realm. 4 Inſt. 59, 60. 

After the trial the high ſteward cannot adjourn, but muſt 
diſſolve his commiſſion. R. Mo. 622. 55 

Yer it was adjourned temp. H. 8. to the next day and then 
diſſolved, Mo. 622. and R. that it might. Kelg. 57. 3 Inſt. 31. 

So after trial the high ſteward, if execution be not done, by 
his precept, may direct execution. 3 Inſt. 31. | 

And after all the ſervice is performed, his commiſſion 
= be diſſolved by his breaking the white rod over his head. 

The court of the high-ſteward, and the court of the king in 
parliament, are different.] | | | 

(In the firſt, by the commiſſion, (which is but in the nature 
of a commiſſion of oyer and ſerminer) the ſole right of judica- 
ture is veſted in the high ſteward, and reſideth in his perſon, and 
without the commiſſion no ſtep can be taken in order to the trial; 
and when his commiſſion is diſſolved (which he declares by 
breaking his ſtaff) the court no longer exiſts : he alone is judge 
of aw and practice; the peers triers, mere judges of fact, are 
ſummoned by precept from him to appear before him on the day 
—_— by him for the trial. E. Ferrer's caſe, 1760. Fofter 
138. | | | WL 
as 95 * court of the king in parliament, vide Parliament, 

16. £ 

50 
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(E. 6) 80 e upon every eoronation, he bas a eommiſſios fd 
pong _ dice to hear and determine all clainis of ſervices to he dong u ihe 


coronation, Coronation. 4 Infe. 59, 


| wall take . of all other barons in parliament, not having any 


man's papers, in the firſt inſtance, on information of his bets 
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(E. 7.) High Chamberlaio, 


The office of g chambertain, or magi/tra camtraris, was alſo 
hereditary, and by H. 1. granted to A. de Her and his hears, a; 
now to the earl of Lindſey. Mad. 38. 

And therefore, the office ſhall deſcend ta his beir general, and 
not to the heir male. R. Jon. 130. 

Tho? it was covenanted 4 El Z. that I. ear! of Oxford ſhould 
ſtand ſeiſed of the «ffice to himſelf for life, and afterwards ty the 
uſe af his ſon apd the beirs mates of bis body. Jon. 110, 


(E. 8.) Sceretary of State. 
By the /+. 31 H. 8. 10. a ſecretary of ſtate, being a baron, 


ſuperior office. 
And, if no baron or peer, he ſhall fit on che upperimaſt part of 
the * in the midft of the houſe. 
If the ſecretary be a biſhop, he thall have precedence of all 
the bithops, except the archbiſhops. 4 In/t. 302. 
But the ſecretary being a viſcount, earl, - &c. ſhall noi 
— precedence of others of the fame degree. Ibid. 
A ſecretary af ttate ratione officii, has authority e any, 
accuſed of treaſon or other crime againſt the ſtate. R. 1 & 
39. 5 Mod. 84. Adm. 2 Les. 175. 1 Tea. 71. 
Has not power to grant genera/ warrant to apprehend the au- 
cthors, printers and publiſhers of a libel. Hucllè v. Money, M 
4 G. 3. 2 Wil. 105. Money u. Leach, ja Error in Z. R. M 
6G. 3. 3 R. M. 1548] 
{Nor a warrant to enter the houſe of a perſon by name, au- 
thor of a libel, to ſeize his papers, and detain him and then, 
Feardmore v. Carrington, P. 4G. 3. 2 Will. 244. 


(Note, This warrant, which was not anly to apprehend Beard: 
more, the author of a ſeditious libel, but alſo to ſeize hi 
books and papers, was called illegal in the groſs 3 ber had i 
been only to apprehend the perſon, Q. 


He has ro power to grant warrant to ſearch for, and ſeiz: 1 


the author of a libel. Entick v. Carrington, M. 66. 3 2 Wi. 
2785. 

[He is not a conſervator or juſtice of the peace, gua/i 5 ſecretary, 
within 24 C. 2. c. 44. lbid.] 

[He hath -power to commit for treaſon, and ſeditiqus libeb 
put (per Pratt, C. J.) not for ſmaller crimes, 1bid.] 


ty 


* 9.) Preſident of the Cvuneil, at . 
Vide Ray, (E. 2, &c.) 


60 Dficers of the Houſehold. 


[N the king' s houſe are many officers: as ſteward, | rreaſuret, | 
chamberlan maſter-comptroller, cofferer, c. 4 Inft. 131. 


(G) Cozoner. 


THE coroner is an antient officer of the crown, who: ſhall 
hold pleas of things concerning the crown. 2 Inſt. * 
4 Inf. 271. 
And ſhall be, of the county at large, or of a particular j juriſ- 
diction; as of the verge, where by the common law the coroner 
ef the county does not intermeddle. 4 Co. 46. 5. 


(G. 1.) Co oroner in the King's Houſe. 


By the f. 33 H. 8. 12. the coroner of the TRE» houſehold 
hill hereafter be named by the lord great malter, or lord ſteward 
of the honſehold. 

And all inquiſitions upon view of pevſons ſlain, in any palaces 
or houſes of the king, thall ever he taken by the coroner of the 
houſehold, without the aſſiſtance of the coroner of any ſhire, by 
twelve or more of the yeounen officers of the king's houſehold, 
returned by the two clerks com ętrollers, the clerks of the check, 
and clerks marſhal, or one of them, on the coroner's precept to 
them, 

And ſuch inquiſition by the coroner of the county is void, and 
ſhill be diſcharged. R 4 Co. 46. 6. 

But if the ſame perſon be coroner of the verge, and alfo of 
the county at large, an inquiſition before him will be n R. 
405.46. 4. 

80 the coroner of the verge ſhall not take an act ition, 


od where the fact does not appear to be done within the _ K. 
1 4 Co. 47. 4 
ad it Tho the coroner of the county join, and it be taken in the 


name of both. id. 


(G. 2.) Coroner in a County. 


ein 

Wi. 175 R. Alfred, coroners were ordained in every county. 
2 In 31. 

7), And in ſome counties there are fix, i in ſome four, or two, in 

libeb, me but one; for no preciſe number is required. 2 //. 175. 


. N. J. 163. L. 


The 


/ OFFICER 


(G. 3.) The coroner ſhall be always choſen in full county by the free. 
How choſen holders,” upon a writ,de coronatore eligendo, 2 2 Iii. 174. Ble 
ſtat. 28 Ed. 3. 6. 
Anda none can preſcribe to make a coroner. Co. L. 114. 4. 
And therefore, upon the death or removal of a coroner, a writ | 
goes to the ſheritt to chooſe another coroner. eg: 177. 4. 
F. N. B. 163. M. 
Or, if more are dead, 2 to chooſe two or more. F. N B. 
164. A. 
The elechon ſhall be upon view, or by a poll, as of . of 
parliament or verderors. | 
When choſen, the ſheriff ſhall give hi the oath to do his 
office. F. M. B. 163. M. 
And ſhall certify his election i into chancery. F. M. B. 163. K. 
And being choſen, his office does not determine upon the de- 
miſe of the king. 2 I/. 175. D. 1 Lev. 120. 
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(8. 4.) By the /t. W. t. 3 Ed. 1. 10. per touts les counties . effiens 
Who may ſuffiſant homes toroners, des plus loyals et plus ſages chiwvallers, 
be choten. u melius ſachent, puiſſ nt, et violent a cel office entender, &c. 
By the f. 14 EY. 3. 8. none thall be choſen coroner, if he 
have not land in fee, in the ſame county, ſufficient to anſwer al 
people. 
By the /t. 28 Ed. 3. 6. the coroner ſhall be choſen of the moſt 
convenient and lawful people in the ſame county. 


So a coroner ought'to be of ſufficient ability and knowledge to fe 
do his office. 2 Injt. 'S . - | 

And therefore, he thall be diſcharged, if he have not land, nd 
cent folid' terræ in the fame county. 2 Ire. 176. Reg. 177. b. 
F. NM. R. 163, 164. N. an 
And where he cannot anſwer the duties in reſpect of his office, the 
the county, as his ſuperior, ſhall anſwer for him. 2 Inſt. 175. of 
4 Inſt. 114. 

So he ſill be diſcharged, 1 he be minus idoneus. Reg. 177. ; 
F. M. B. 163. N. 1 a f 

If he be communis mercatir. 2 Inſt. 32. A 


If, negotiis occupatus, quod officio c:ronatoris vacare non foſſi. 
Rip. 177. @ F. NM. B. 163. M, | 

Or, miratur in extremis partibus comitatus, per quod officium con- 
mole exercere ncquit. Reg. 177. U F. N. B. 164. V. 

If, /t larguidus, ſenio, or far«lyfi, c. confec“. Ibid. 

If he be les 4ed ſheriff or verderor. Ibid. 

Vet, it is not oe that he ſhould be a _ F. N. B, 
164. N. 


(. 5.) Juriſdiction oF the 8 


(G. 5.) The court of the coroner is a court of record. 4 Inſt. 271. 
To take an And he has juriſdiction with the ſheriff to take an appeal of 
appeal, Oe. robbery, or other ap” hy in the ſame county, in the county 

court; by the /t. 3 H. 7. 1. H. P. C. 171. Vide 4pte® 
(F.—G. 4.) | Aad 
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And ſuch appeal may be by bill. H. P. C. 191. 2 uff. 32. 


Semb. H. P. C. 171. | 5 8 
And upon ſuch appeal the coroner alone is judge, tho' by the 


queſts, with the coroner. 2 ſat. 176. 

And therefore, a certiorari to the ſheriff alone, for removing 

an appeal, is not well ; for it ought to be to the ſheriff and co- 
roner. 2 Inſt. 176. H. 171. e 


appear apparent ſigns, as effuſion of blood, or open cry, the ap- 
es ſhall be attached, and find four or fix pledges, otherwiſe 


but two pledges. | | ; 
On appeal of wounds, the appellee ſhall be kept, till known if 


cover, and be maimed, or have a great wound, the appellee ſhall 
find four or ſix pledges ; if but a ſmall wound, two pledges. 
One appealed as acceſſory ſhall be kept till the principal is 
attainted. | 


and the count, and then deliver it to the juſtices. 2 Inſt. 32. 

The coroner may grant proceſs to outlawry, but ſhall not award 
the exigent. H. P. C. 171. N 
felony in any county. H. P. C. 172. 


not traverſable. H. P. C. 171. | | 
But the coroner ſhall not make proceſs upon ſuch an appeal by 


the juſtices of gaol delivery, who ſhall iſſue proceſs to the ſheriff 
of the foreign county to take the appellee. H. P. C. 172. 


And ſuch Reer 70 is not traverſable. H. P. C. 171. 


1s not traverſable. H. N. C. 171. 


the ſame manner as of death. Ds 
And the perſon ſuſpected may be attached. 


4 liſt, 140. 271. 
By 


So, by the „f. de off. coron he may take an appeal of rape. 


fe. V. 1. 10. the ſneriff has the counter rolls of appeals and in- 


By the ft. 4 Ed. 1. de off: cor. if the appeal be freſh, and there 


the party will lire or die; and if he die, ſhall be kept; if he re- 


But the coroner ſhall not proceed beyond an entry of the appeal 


an approver, but ſhall enter it upon the roll, and ſend it before 


Wo 


The coroner alone may take an appeal of an approver of a (0. 6) 
| VB!y au ap- 
And the confeſſion of the felony by the approver before him is e 


The coroner ſhall take che abjuration of him that acknowledges (G 5.) 
a felony in the ſame, or another county. By the /?. 22 H. 8. Abjuration, 
14. and 32 H. 8. 12. H. P. C. 172. Vide Abju- 


ration, ( C.) 


The coroner may inquire of breach of priſon. Semb. H. P. (G. 8) 
E. 171. . : Breach of 
And ſhall take the confeſſion of ſuch breach of priſon, which Priſon. 


the ſt. 4 Ed. 1. de off. cor. the coroner ought to inquire of (G.g) 


B 
Gade trove, who the ſinders, and who ſuſpected of it, c. in Treaſure 
trove. 


The coroner has juriſdiction upon an arm of the ſea, where 2 (G. 10. 
mn may fee from one / ſhore to the other. H. P. C. 171. Wreck. 


14 


(8. 11.) 
To take an 
my:tmenr. 
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the ft. . 1. 3 Ed. 1. 4. the ee e 
and fee it valued, and delivered och cot. the /. 
4 Ed. 1. de offs coron. 


By the ft. AM. Ch. 9 H. 3. 5 nullus corenator ee plc 
coronæ noftre. + 

But by the . W. t. 3 £4. 1. 10: coreners loyaimend attacker 
et repreſentent les plees de la corone. 

By /t. 4 Ed. 1. de offic. coron. the coroner, when certiſed, ſhall 


go to the place where any is flain, ſuddenly dead, or wounded, 


—— 


and command four, ſive, er fix, of the next towas, to appear 
he fare him at a certain place, and by their oaths inquire, if they 
know where the perſon was flain, whether in 2 houſe, field, bed, 
tavern, or company, who guihy, or who preſent, men or vo- 


men, and of what age: whether ſlain in the field or wood, where 


| found, or brought thither, and how, on horſe or cart, if known, 


er a ſtranger, and where he lodged lat. —So, if 2 man die in 
priſon, the coroner fhall make 1 inquiry. H. P. C. 170. V. I. 


c. 26. 


5. 
If any are ſound guilty, they ſfalb be committed, and thoſe 


preſent, tho? not guilty, ſhalt be attached till the coming of the 


juitices. And the coroner fhall go to the houſe of the guiky, 

and inquire what goods, and what lands he hath, and of what 

value, and when valued deliver them io the townſhip, who ſhall 
anſwer for all. 

And after ſuch inquiry, the deceaſed ſhall be buried. 

And horſes, boars, carts, fc. which are deodands, fhall be 
valved and delivered to the townlhip. 

So that the coroner, notwith{tanding M. Ch. 17. may take an 

indictment upon the death of a man. 2 Inſt. 32. 

But only upon the death of a man, not Tor other Felony 

4 Inf. 271 
And this ſhall be, ſuper viſum corpor#s, otherwiſe it is void. 

4 Iaſt. 271. H. N. C. 170. 

And the body ſhall be dug vp, if it be interred before the 
coming of the coroner, H. P. C. 170. | 

And the townſhip ſhall be amerced for the interment, or ful- 
fering the body to putrify, before the coroner be ſent for. 

lid.” 

So, if an indictment ſuper viſum corporis be inſufficient, the 

coroner __ dig up the body to take another indictment. K. 

2 K. 

Bur — being long buried, the coroner cannot Pay it vp with- 

out leave of the court. R. 1 Sal. 377. 

If the body cannot be viewed, juſtices of peace ſhall 2 

B. 1 0 R. 2 . 96. J 36. 

Or, juſtices of cyer and terminer. D. 1 Vent. 182. 
Or, B. R. may appoint commiſſioners to inquire. bid. 
Or, the grand inqueſt may inquire. D 1 Vent. 352. 

The coruner ſhall 6 and of the flight of * _ wu U 


6 | 
170. 1 
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And ſuch | mera it not trayerfable. H. P. C. 170. | 
Per Hale, 1 Vent. 239. Per Cur), I Vent, 278. | | 
By the ff. 3 H. J. 1. be ſhall inquire, if the town permitted 

the felon to _ . | : | 
By the „. 1 & 2 Ph. & M. 153. the coroner may bail as be- 
fore, and ſhall take the examination of the felon and obligation, 
and ſhall certify them to the next gaol- delivery. 


By the /. 3 H. 7. 1. the coroner ſhall certify an inquiſition at (G. 1.) 
the next gaol deliyery on pain of 5/. | Inquiſition, 
By the f. 1 & 2 Ph. & M. 13. on an inquiſition for murder 
or manſlaughter, or acceſſary before, the coroner ſhall put in 
writing the effect of the evidence given to the jury, and ſhall bind 
over the evidence to the next gaol delivery, on pain of being fined 
by the judge, and then certify ſuch obligation and inquiſition. 
The coroner, on returning a felo de ſe non compos, is not obliged 
to return the depoſitions. Coroner of Weſtminſler's caſe, P. 10 G. 2. 
Str. 107 3.] | EGS | 
But the coroner need nat take an inquifition ex officio, if he be 
not required. R. 1 Sal. 377. | A 
If there are ſeveral coroners in a county, any of them may take 
an inquiſition of the matters aforeſaid. H. P. C. 172. 
But the firſt inquiſition ſhall ſtand. bid. 55 
And upon ſuch an inquiſition proceſs lies to an outlawry. 
R. 2 Leo. 200. . | ; 
The inquiſition need not ſay, that the jury came out of the 
four next towns. KR. 1 Sid. 204. 
And if it finds a deodand, it is good, tho? ſuper ſacramenta, is 
not repeated. 1 Sid. 204. | on 
And tho? the word predi# is wanting. N. 1 Sid. 204. 
And tho? it does not ſhew the place of the death. 1 Sid. 204. 
Tho? it has words ſuperabundant. R. 3 Med. 100. 3 
And if it finds the ſubſtance, tho? defective in form, it may 
be amended. R. 1 Sid. 225.,259. 3 Mod. 101. | 
As, if it omits, that he threw himſelf into the 2water, if it be 
bound, felonice ſubmerfus oft. R. 1 Sid. 2589, 
Or, omit the word, murdravit, if found a felonious killing. 
Per Twiſd. 1 Sid. 259. Per Holt, 1 Sal. 377. 
But it ſhall not be taken by intendment : and therefore, if 
found, quod A. jugulum ſuum felonice et ut felo ſecuit, without ſay- 
* _ it was mortal, and that he died therely, it is bad. &. 
1 | . 
If found, guod A. felonice put himſelf in rivs et ſeipſum emergit, 
et fic ſe murdravit ; tor, emergit, imports, that he came out of the 
mer. K. 2 Lev. 140. | | 
: = inquiſition ſuper viſum corporis is not traverfable. Carth. 72. 
ev. 140. | 
(Inquiſition ſuper, viſum corporir of a man that hanged himſelf; 
3 it ſtaid, on affidavit that the man died five r before, 
e coroner d a ſkull, which he aſſured the jury 
Vor. V. . L | "a 
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(G. Iz.) 
Proceſs to 
eeroncrs. 
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he knew to be the deceaſed's, and thereupon the inquiſition was 
taken. Rex v. Bond, H. 3. G. Str. 22.] ü . 
An inquiſition may be quaſhed, if there be proof of a miſde. 
meanor in the coroner ; as, refuſal of evidence, &c. 1 Vent. 182. 
Per cur”, I Vent. 352. 3 Mod. 80 h a . 
If in an inquiſition ſuper viſum corporis, the year of our Lord 
in the caption is in common figures, it ſhall be quaſhed, for it 
ſhould be in words at length, or at leaſt in Roman numerals. 
Rex v. Phillips, H. 6 GC. Str. 261.] 5 | 
Or, if it finds a man ſelo de ſe, it may be traverſed. Per Hal, 
1 Vent. 239. Per cur', 1 Vent. 278. K 2 Jon. 198. 2 Lev, 
I52. + A 
6d after an inquiſition quaſned, the coroner ſhall take a ney 
inqueſt ſuper viſum corporis. 1 Sul. 190. | 
[A new inquiſition ſuper viſum corporis, may be taken by 


leave of the court, but not without. Rex v. Saunders, P. 5 G. 
Str. 167. | | 


[The court will make a rule to take up the body, on firſt in- 
quilition being quaſned. Anon. M. 9 G. Str. 533.] 

But a melius inquirendum will not be granted. Per Hal, 
1 Vent. 182. Semb. 2 Jon. 198. unleſs it be for a miſdemeanor 


in the coroner. 3 Mod. 238. Carth. 72. 


And an inquiſition that acquits a man ſhall not be wrayerſed, 


Per Hale, 1 Vent. 239. 


Yet, upon miſdemeanor in the jury, a melius inquirendun 
ſhall be granted. Semb. 3 Mod. 80. 

So, upon a miſdemeanor in the coroner, and then a melius in. 
quirendum goes to the ſheriff, or commiſſioners, or juſtices of 
aſſiſe, who ſhall take examination upon affidavit, not ſuper viſun 
corporis. R. 1 Sal. 190. 2 Lev. 141. 152. 8855 

And a melius inquirendum, not being ſuper viſum corporis, may 
be traverſed. Carth. 72. 2 Lev. 144. e 

[The coroner may take in inquiſition on board a man of war, 
lying infra corpus comitatus, as in Portſmouth harbour; and if he 
is oppoſed by the captain, an information ſhall be granted. Rex 
v. Solgard, T. 11 G. 2. Str. 1097. Andr. 231.] b 

[1F the coroner omits to take an inquiſition upon an untimely 
death, it may be done by juſtices of gaol-delivery, oyer and ter- 
miner, or of the peace: but it muſt be openly, (Q. if notice n 
not neceſſary, for it is an office of intitling ;) and if ſecretly, f 
ſhall be quaſhed. Rex v. Killinghall, M. 30 G. 2. 1 B. M17.) 

By flat. 25 G. 2. c. 29. for every inquiſition on a body (not i 
priſon) in any place ſubject to county- rates, coroner ſhall be 
paid 20. and gd. per mile for his journey.) 

[For inquiſition on body dying in priſon, what quarter · ſeſſon 
ſhall allow, not exceeding 20s.] 

For a body ſlain he ſhall have alſo 135. 4d. by 3 H. 7.] 

[If he takes more, he is guilty of extortion. ] 


Proceſs ſhall be directed to the coroners, where the ſheriff 191 
party, plaintiff or defendant. : * 
| ) 


＋ 
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Or, if the ſheriff be couſin to the plaintiff, or defendant. 

Or, if the array be quaſhed for partiality of the ſheriff. 

Bur if the ſheriff be dead or amoved, proceſs does not go to 
the coroners. | | | | 

So, if any proceſs goes to the coroners, all ſubſequent proceſs 
iſſues to them, tho' the ſherift be removed. R. Mo. 356. 422. 

And if the ſubſequent proceſs be to the new ſheriff, it is error. 
R. M.. 356. c | | . | 

And ſhall not be helped aſter verdict by the f. 32 H. 8. zo. 
which remedies the miſawarding of proceſs. R. Mo. $56. _ 

Yet, proceſs to the coroner, where it qught not to be, is aided 


by the ff. 32 Hl. 8. R. Dy. 367. a. 
(G. 14) Coroner, how puniſhed. 


By the . 14 Ed. 1. exon. de ing. ſuper coron'. the inquirers ſhall ed 
command the ſheriff to ſummon the coroner or his heirs, and all por hes 
his bailiffs and beadles, and ſhall ſwear the bailiffs ro return eight meanor in 
men out of every town, fix out of each village, and four out of each office. 
hamler, out of which number the inquirers ſhall ſwear twelve, 
to make true preſentment on ſuch articles as they ſhall give 
them, dig. | | 8 

Si coronator per ſonaliter acceſſerit pro officio faciendo de omnibus 
murdris, feloniis, aut alium ſubſtituerit, et quotes, et quem. Fl, 

4 | | * 

Si gratis acceſſerit quot ies requ. ſitus, vel aliquid petiit, aut rec e- 

perit. Ibid. 5 

Si catalla felon' legaliter fuerint afpreciata, et villatæ lil erata. 

„ . | | 

Si munera accepit fro fulſd inquiſitione faciendd, catallis appre- 
ciend ad minorem valorem. Ibid. | | 

Si catalla falſo irrotulavit, aut aliguid detinuerit. Ibid, 

Si appella falſo fecerit irrotulari, vel de rotulis extrahi. Ibid. 

Si quid acceperit de villatd ubi fecerit inquiſitiones, wel de corpori- 
bus mortuorum. Fl. I. 1. c. 18. | 

di aluquem attach i ut ipſum gravaret. Ibid, | 

De theſauro invents. Ibid. | PE 5 

| * officium ſuum in oxmibus, ſine dilatione, et gratis fecerit, Cc. | 

Md, 

E/ coronator coram eis convidtlus fit de prædic wicecomiti liberetur 
dinec manucapt* fit ad ſatisfaciend” regi, Ec. Ibid. | 

By the f. 3 H. 7. 1. if a coroner neglect to make irquiſition, 
or certify it, he forfeits 5. 

If he refuſe to execute his office, when ſent for, he ſhall be 
ned and impriſoned. V. P. C. 170. 

(On inquiſition on one that hanged himſelf, jury ſatisfied of 
his luhacy, coroner tells them finding him felo de ſe was matter 
of courſe, and thereupon they find accordingly ; afterwards hear- 
ng what the conſequence would be, they apply to coroner to take 
the verdict lunacy, he drew up the inquiſition ſo, and they 
all ſet their hands and — But on certiorari, he returned = 

: = 2 p 


\ 
\ 
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firſt tnquiſition, and the court ſtayed filing, and ma oro. 
ner. Rex v. Wakefield, M. 4 G. Str. 69. 

[If a coroner miſbehaves, or lives out of the county, on. peti. 
tion from the freeholders, and affidavit of ſervice at his laſt place 
of abode, the court of Chancery will iſſue a writ de coromatore 
exonerando; but the new one muſt be elected by the freeholders: 
Freehol.lers of Warwick, T. 1744. 3 Atkyns 184 | 


By flat. 25 G. 2. c 29. coroner convicted of extortion, wilful b 


ö negle& or miſdemeanor, fhall be amoved.] 
Vide ante, (G. 14.0 


(G. 15.) So, by the /. M. 1. 10. nul coroner reins demand), ne preign 
For raking de nu!l''y pur faire ſon office, ſur paine de la greewe forfeiture al roy, 
fees not due. And this was in affirmance of the common law. 2 Inſt. 176. 

And therefore, where a coroner takes 2s. 6d. for himſelf, and 
25. for his clerk, before he will view the body, he ſhall be fined, 
3 Inſt. 149. 

So, by the /t. 1 H. 8. 7. he ſhall take. nothing when any is 
dead by miladyenture, on pain of 4os. 

And therefore, in ſuch cafe, he ſhall not take the fee allowed 
by the /z. 3 H. 7. 1. 2 Inft. 176. Vide infra. 

By the f. 1 H. 8. 7. juſtices of aſſiſe, or of the peace, may hear 
the offence by examination or preſertment. 

But a coroner may take. the cuſtomary payment of 14 from 
every town that comes to the eyre ; for it is a payment due in 
reſpect of his office, and not for doing his office, 2 Infl. 176. 

So, by the /t. 3 H. 7. 1. he ſhall have 1 3s. 4d. on every ia 
quiſition taken on view of a body ſlain, out of the goods of the 
murderer, or if he hath none, out of the amerciament of the 


townſhip. for the eſcape of the felon. Vide Aus. 


(0.16) A coroner is * from ſerving « on juries. Doug. 191. 
Exemption. (181 by | 


(H) Erattion by an Dfficer, what thall be. 
80 exaction by any officer, will be a great miſprifon. 2 


Extortion. 

If it be for taking a fee not due, or r before it be due, or wore 
than is due. 

If it be by any other exaction. 

And therefore, no bond or writing may be exacted hon the 
ſubject, to the king or other perſon, to do that, which by law be 
is bound to do to the king ; and ſuch bond, Ee. will be void, aud 
the defendant ſhall plead dures. 3 Inſt. 149. 

By the /t. 1 Ed. 3. 2 /. 15. (now expired) 1 it was prohibited, 
that any of the king's council, or miniſters, ſhould exact a bood 
of any ſubjecl, to come in arms to the king, when. ſent for. 

And ſuch bond is to the diſhonour of the king ; for every ſub- 
ject ought to do the . his fovereign all ſervice * withou! 


compulſion, 3 Inſt. 149. 1 
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if a biſhop, or other eccleſiaſtical judge, or miniſter, exaQ a 


will be an offence finable. 3 f. 149. | 

If the clerk of the eſeheator ſeize lands purchaſed by A. till a 
fine paid. 12 Co. 127. = | 
If the bailiff of a wapemake omit a proclamation, which ought 


tice, are amerced for not appearing at the wapentake. 16:4. 
| If a bithop coiftrain an archdeacon, c. to compound with 
him, not to retain cauſes by prevention. 3 Inſt. 148. 


(1) Bribery, wbat ſhall be. 


king, any fee, penſion, robe, livery, gift, reward, or brocage 
for doing his office, or colore offic/i, except meat and drink of ſmall 
ralue, it will be bribery, and a great miſpriſion. 3 In. 145. 
By the ft. 20 Ed z. 1. juſtices ſhall be ſworn, while in office, 
not to take fee nor robe of any but ourſelf, nor to take gift or 


hath to do before them, except meat and drink of ſmall value, 
nor ſhall be of counſel to great or ſmall, where we are party, &c, 
bn pain to be at our will, body, lands and goods, &c. | 

And this extends to impriſonment and fine, bur not to life. 
3 Inſt. 146, 


ſurer, keeper of the privy ſeal, king's counſellor, king's ſerjeant, 
or any other officer, judge, or miniſter of the king, taking ſees 
or wages of the king, for their offices, ſhall take any gift or bro- 
cage of any, upon pain to anſwer to the king the treble, and ſa- 
fy the party, and to be puniſhed at the king's pleaſure, and 


for the king and himſelf, and ſhall have a third part of the ſum 
recovered. Ibid, 
Extortion. may be by a judicial or miniſterial officer, but 


3 Inſt. 14”. | „ 
And the' the bribe is ſmall, the miſdemeanor is great. IId. 
do bribery may be taken colore offi ii, tho” no ſuit be depending: 
4, if the chancellor, treaſurer, &c. make a cuſtomer, or other 
ofcer of the king, for money given; for he ought not to take 
uy thing. 3 Inſt. 148. 

Or, if he take a gift, c. in any matter referred to him by the 
king, Ibid, | 


jbited, 9, if the ordinary, having power to grant adminiſtration to 
b widow or fon of a deceaſed, take money to prefer the widow, 
| "7 contra, Thid, 8 


bond, or oath not warranted by law, the bond is void, and it 


to be made, whereby the inhabitants of a town, not having no- 


F an officer in a judicial office takes, of any other than the | 


reward by themſelves or other, privily nor apertly, if any that 


By the /t. 11 . 3 28. (not in print) no chancellor, trea- 


diſcharged from his office for eyer, and any one may proſecute 


bribery only by a judicial officer, eccleſiaſtical or temporal. 


149 


- 


15 


BY che /. 5 C6 Ed 6. 16. if any perſon bargain or ſell any 


mile, fe. for ſuch office, deputation, &c. ſhall thereupon imme- 


Tc. ſhall be void. 


a biſhop; for, in matrimonial and teſtamentary caſes, his office 
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Y How an Office ſhall be loft, | 
(k. 1.) By Sale within the Sr. 5 U 6 E4. 6. 16. 


office or deputation of it, or any part of it, or take any re- 
ward or profit, directly or indirectly, or any bond, c. for any 
office, c. which concerns the adminiſtration or execution of 
juſtice, or the receipt, comptrolment, or payment or the king: 
treaſure, Ic. account, auditorſhip, or ſurveying any of the king's 
honors, manors, &c. or cuſtoms, or attendance in the cuſtom- 
houſe, or the keeping of any town, caſtle, c. uſed as a place of 
ftrength or defence, or any clerkſhip in any court of record, Er. 
he ſhall forfeit his right, intereſt, &c. in ſuch office, deputation, 
or giſt, or nomination to it. are 
And he that gives any money, reward, &c. or any bond, pro- 


diately be a diſabled perſon to have or enjoy it; and ſuch hond, 


And this ſtatute extends to all offices, which concern the ad- 
miniſtration or execution of juſtice ; as, the office of chancellor of 


concerns the adminiſtration of juſtice, and offices in the ſpiritual 
court are within the ſtatute, as well as offices in the courts of 
common law. R 2 Co. 269. 3 Inft. 148. 12 Co. 78. 

So, the office of regiſter or commiſſary. 2 Cro. 269. 3 Lev. 

289. 2 Ver', 267. = Wi 
Or. ſurrogate. 2 Ca. Ch. 42. 

So all officers, which concern the king's revenue : as, the of- 
fice of cofferer of the king's houſehold. O. IL. 234. 2. 1 In. 
236. 3 If. 154. | | ; 

The auditor of Wales. R. Sal. 468. 

Surveyor of the cuſtoms. 2 And. 55. | 

To be clerk of the fines to a juſtice in Wales, who has power 
to take fines. Per Co. Goldſo. 180. © 

So, it will be within the ſtatute, if a man for money, Cc. fur- 
render fuck an office, to the intent that the king may grant itt 
"pig Co. IL. 234. a. R. 2 And. 57. Dub. 1 Kol. 15) 
230. Fe ; | 
So, if an officer make a deputation of the office to A. rendering 
out of it ſo much per annum to him. R. 2 Ca. Ch. 42.—Rendring 
a ſuin in groſs, generally, without regard to the ſalary or profis 
R. Sal. 468. Mod. Ca. 234. R. 2 And. 57. Vide infra. 

Tho” the profits always amount to more than the ſum refe 
to be paid by the deputy. Mod. Ca. 234. 

So, if the baily of the Savoy demiſe bona felonum, fc which 
belong to the office, to B. and make his deputy, rendering" 
much per annum, Semb. 2 Lev. 151. 9 
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8 an obligation, for ee of covenants in an des- 
ture, will be void, tho? there are other covenants beſides thoſe, 
which relate to the ſale of the office. R. 2 And. 57. 108. = 

If an office be void by force of the ſtatute, the nomination be- 
longs to the king. K. 2 Fent. 267. Vide Forfeiture, (C.) 

And the king cannot diſpenſe. with a perſon diſabled by the ſta- 
tute to enjoy ſuch office. 3 Inft. 154. 

But the ff. 5 £9 6 Ed. 6. 16. docs not nend o an office * in- 
heritance, or the office of keeping any park, huuſe, manor, gar- . 
gen, chaſe or foreſt. | 

Nor, to an office in the gift or grant of the juſtices of B. R or. 
C. B. or juſtices of aſliſe. 

80 an office for life or years, derived out of an office of i in- 
heritance, is not within the ſtatute, R. 2 Lew. 151. 

Tho' the fee of the office be in the king. Lid. 

$9 the ſale of the office of bailiff of an hundred is not within 

the ſtatute; for it is not an office of truſt, nor concerns the ad- 
miniſtration of juſtice, 4 Leo. 33. 

So it will not be within the ſtatute, if a deputy gives a bond to 
pay a moiety of the profits to his principal, for it amounts only to 


D an allowance of the other moiety to the deputy for his trouble. 
of R. Sal. 466. 

= Or a ſum in groſs out of the profits; for if the profits do not 
al amount to it, it all not be paid. R. Sal. 468. Mod. Ca. 234. 


Vide ſupra. 
Or a leſs ſum certain, where the a is certain. R. Sul. 468. 
Md. Ca. 234. 


80, by the ff. 58 6 Ed. 16. all acts, 4 an offender againſt 
that ſtatute before removal from his office, ſhall be good. 


f. 
bl (K. 2.) By Forfeiture. 
So an office ſhall be loſt by forfeiture : as, if he break the con- 
dition annexed to it by law, by non-uſer, or abuſer. it Ed. 4. 1. b. 
_ Vide Condit.on, (S. 1, 2.) | 
As, if an officer of jaſtice, as a 1 Ee. 7016 atten- 
for dance upon a ſummons, at the court Sul. 435. 
* 3 the marſhal of B. R. retuſe or a to attend the court. 
167; N. 39 Hl. 6. 34. 4. 
| If the ſerjeant at arms neglect bis axtendance upon the Jord 
* chancellor. Mo. 193. 
ding | 3 elerk of the ſignet does not attend in his waiting- month. 
id. 8 U. 
roba But non- attendance will not be a ae where he had law- 
forvel ful licence for his abſence ; as, if the king gives a licence th a 
ſerjeant at arms for not attending the chancellor, tho' it was only 
which by parol, N. Mb. 193. 
ciog b Wo, if an officer be i impriſoned for a miſdemeanor in his office, 


ee during his impriſonment is no ſorſeitu e. Semb. 
2 


Vide poſt, (K. 8, 11, Ke.) 
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CK. 3.) By Miſdemeanor in his Office. 


So, if he commits a miſdemeanor contrary to the nature of his 
office : as, if a gaoler of a priſon be guilty of extortion. R. 2 
Lev. 71. Vide Condition, (S. 1, 2) 

Or, ſuffers two voluntary eſcapes. . R. 3 Lev. 288. Adm. Dy. 
151. . 9 0. 96. R. 29 H. 6, 33. . 


80 craſſa negligentia amounts to a voluntary eſcape 3 as, if he 
unlock his doors and go away. Cro. Car, 492. 8 | 
If a ſearcher be abſent, and has no deputy at the port, where 


a ſhip lades or unlades. K. Cro. Car. 492. 

But a negligent eſcape is not a forfeiture of his office, 
6. 33. b. 2 Bul. 58. | ; | 
Nor a ſingle eſcape, tho? it be voluntary. 39 H. 6. 33.6. 

The book ſays, that an eſcape ſhall not be intended voluntary, 
if it be not ſo found by verdiQ, or expreſsly confeſſed by the 
party, and that a firgle eſcape does not forfeit the office; but it 
does not ſay, that a fingle eſcape is not a forfeiture, if it was vo- 
Juntary. 39 J. 6. 33. 4. 

So non-uſer, or abuſer, of an office, by him or bis deputy, for- 
ſeits the whole office. Nl. 80. | 


39 U. 


And the default of the deputy thall be charged upon the prin 


cipal officer. Dy. 238. 5. Semb. 3 Mod. 146. 
So, if a maſter direQs his ſervant or deputy, to do an unlay- 
ful act, and he exceeds his authority, the maſter ſhall anſwer for 


him. I. 777. 
But a tortious act of a ſervant, or deputy, does not affect his 


maſter, who gives authority for a lawful act only. Semb. Is 


777. K. Mo. 787. L | 
(K. 4.) By Non- Attendance upon the King in his Wars. 


So, by the /. 11 JI. 7. 18. if any within the realm, having 
oſſice or fee hy the king's grant, attend not on him in perſon, 
when the king goes to his wars in perſon, he ſhall forfeit his 
office, &c. unleſs by the king's ſpecial licence or ſickneſs, or 
other lett, by which he could not come, duly proved, he be pre- 


vented. | 
And this act is perpetual, and did not determine by the deati 


of H. 7. Dy. 211. a. | 
And the licence, as well as ſickneſs, or other impediment, 
onght to be duly proved. Dy. 211. . | 
But, by a proviſ- in the ſame ſtatute, it does not extend to 2 
ſpiritual perſon, the maſter of the rolls, or other officer or clerk 


of chancery, juſtices of either bench, barons of exc/hegquer, or 


officers or clerks of thoſe places, nor to the king's attorney, 10- 


 heiror or ſerjeants, nor to the clerk of the council, or any imctbe 
king's ſervice in Berzvick or Carliſle. 


\ 


So it does not extend to an officer, who had not his office by # 
grant of the ſame king, but of his predeceſſor. R. Dy. 211. 4. 
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C. 8) By Acceptance of another Office incompatible. 


So a man ſhall loſe his office, if he accepts another office in- K 
compatible: as, if the one office be under the controul of the What wan 
other: as, if the remembrancer of the exchequer be made a baron be ſuch. 
of the exchequer. Dy. 197. b. Vide ante, (8. 6.) \ 

If a town clerk be made mayor, or juſtice of peace, or alder- 
man of the ſame borough, Vide Franc/u/es, (F. 27.) 


K. 6.) By Deſtruction of the Thing for which the Office was 
granted. | 


80 an office may be loſt by deſtruction of the thing to which the 
oſñoe belongs: as, if one grants the office of parker, and after- 
wards deſtroys his park; the office, with all caſual fees, is gone. 
R. Cro. Car. 60. Hut. 86. | 
If a grant be to 4. to be ſteward of a manor, and afterwards 
the manor is diſſolved. O. Car. 60. Hut. 87. | 

If a corporation be diſſolved or ſurrender, the office of recorr 
der, town clerk, Ec. is gone. Hut. 87. | | 
But if the king, or another, grant to an officer a collateral fee, 
as 20l. per annum for his life for the exerciſe of his office ; that 
does not determine by deſtruction of the thing to which the office 
belonged, Cro, Car. 60. Hut. 87. L 


| (K. 7.) By Neglect of Oaths and Sacrament. 


8, by the J. 25 Car. 2. 2. all admitted into office, civil or Vide Allevi- 
military, or who ſhall receive a ſalary, fee, &c. by reafon of a ace, (B. 15 | 
patent from the king, or have a place of truſt under him, or by &c.) 
his authority, or by authority derived from him, in England, 
ales, or the navy, or Jerſey or Guern/ey, or admitted into fer- 
vice in his majeſty's or royal highneſs's family, ſhall take the 
oaths of allegiance and ſupremacy the next terinſ after adinittance 


ng The 
m. in chancery or B. R. or at the next quarter ſeſſions of the place 45 jv 
F where he reſides, between nine and twelve in the foreroon. larged to fix | 
ji And ſhall receive the ſacrament, c. in three month: after ſuch calendar 


admittance in ſouue public church, on the Lord's Day, Cc. eee 
after ad- 


And in the court, Where he takes the ſaid oaths, ſhall deliver miſſion, or 
a certificate of receiving the ſacrament under the hands of the return from 


miniſter and church-wzrden, and make proof thereof by two 5 by 
| 9 Geo. 2, 


ent, witneſſes on oath : and at the ſame time ſhall make and ſubſcribe * 6.] 
the declaration againſt tranſubſtantiation. | 5 

90 And a perion, who negleQs ſo to do, ſhall be ip/o ful, ing 

lerk pable of the office, Cc. and if, after ſuch neglett, &c. hevexe- 

a cute the ſaid otſice, being convicted on information or indictment, 

bh he ſhall be diſabled to ſue in law or equity, to be guardian, exe- 


cutor, or adminiftrator, to take a legacy or deed of gift, to bear 
office in England or Wales, and thall forfeit 5000. to be recovered 
by him that ſhall ſue in action of debt, information, &c. in any 
eourts of We/lminſter. | 
| (a 
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On tender of any perſon to take the oaths, the court is en- 
joined to adminiſter them, and the names of the perſons taking 
them ſhall be inrolled in rolls to be kept for that purpoſe, &:. 

By the f. 13 C14 V. 3. 6. and 1 Ann. 22. all ſuch perſons 
and all ecclefiaſtical perſons, members of the univerſity of the 

ſoundation, being of the age of eighteen, tutors, ſchoolmaſters 

and uſhers, preachers in ſeparate congregations, ſerjeants, bar- 

ritters, advocates, Ic. ſhall take the oath of abjuration at the 

| times and under the penalties aforeſaid. And this was confirmed 
+[Andex- by the ,t. 1 Geo. 13 f Eo 

tended to And they may take the oaths, make certificate of receiving the 

high con- facratnent, c. in C. B. or exchegquer, as well as chancery, B. R. 
a quarter-ſeſſions. | 8 : 

And by the „f. 1 Ann. 22. may do it at the next term or quarter- 
ſeſſions, tho above three months after admiſſion to the office. 
An information lies for refufing to qualify himſelf for an office, 
tho' he be a diſſenter. R. per 2 J. Eyre cont. Shin. 514. 

But by the ff. 25 Car. 2. 2. it is provided, that the act ſhall not 
extend to an high or petty conſtable, overſeer, churchwarden, 
| ſurveyor, or like inferior civil officer, nor to the office of a fo- 
reſter, park-keeper, bailiff of a manor, or the like private office. 
And therefore, not to a cenſor in the college of phyſicians. 
Dub. Carth. 438. * | | 
[The common freemen of a borough are not obliged to take 
dhe teſt. Borough of C/riſichurch, H. 2 G. 2. Str. 828.] 


(K. 8.) Who ſhall take Advantage of a Forfeiture. 


Vi pet, If an office be forfeited, the king, generally, ſhall have the 
(X. 11, advantage of the forfeiture : and therefore, where a ſtatute make 
Ke.) an office void ſor any cauſe, the king ſhall have the forfeiture. 

3 Lev. 290. | „„ | 

So, where the /t. 5 C6 Ed. 6. 16. ſays, if any bargain ard 
ſell, c. any office, Oc. he tha'l forfeit his right, &c. if any arch- 
deacon of the patronage of a bithop, ſell, Ec. whereby the office 
is forfeited, the king thall grant it, and not the biſhop or arch- 
deacen. 3 Lev. 289. 

But generally, a forfeiture by an officer for life or years, de- 
rived out of an eſtate of inheritance of the ſame office, thall be 
loſt only as to himſelf; and he who has the inheritance ſhall take 
the advantage. 2 Lev 71. R. 3 Lew. 288. 39 H. 6. 34. 4. 

As, if a parker in fee grant the office to B. in tail for life, C. 
who breaks the condition annexed in deed or by law, he wiv 
has thc ice thall have the office. R. Mo. 707. 


(K. 9.) So an office may become void by Surrender 


Fil Patent So an office may become void by ſurrender : as, if an ofhce! 
(G.) ſurrencer his patent in chancery. 11 Ed. 4. 1. 5. | 
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$o, if he ſurrender, in perſon in court, the office of comptroller 
of the pipe to the chancellor of the excheguer, preſent in court, 
who grants it to another in court, all will be good without any 
writing, except an entry in court. Hard. 476. 
But if the patent itſelf be not ſurrendered to be cancelled, por 
2 wacatur entred of the inrolment, nor an entry made of the ſur- 


render in the life of the maſter of the rolls; tho' there be an en- 
5 try upon record, that it was ſurrendered before the maſter of the 
a rolls, it is not a good ſurrender. Ry. Dy. 95. a. | 


So, if an officer ſays before a matter in c/hancery; that he ſur- 
renders his office, who accepts it, and makes an entry, guos/ tall 
die A. venit c:rum me et ſurſum reddidit officium, &c into my hands 
to the uſe of the king; it is not ſuffictent, without delivery of the 
letters patent to be cancelled. Semb. Dy. 176. | 


(K. 10.) By the Death of the King. 


So, by che common law, all patents of juſtices of B. R. C. B. 


ot 
, exchequer, ſhe riffs, eſeheators, commiſſioners of oyer and terminer, 
- 


gaol-· delivery of the peace, attorney- general, determined by the 
death of the king. 8 | 
So, ſince the ff. 1 Ed. 6. 7. R. per all the F. 1 Eliz. 1 And. 
44. Fend. 79. N | 
But, by the ,t. 7 8 V. 3 27. / 21. no commiſſion, civil or 
military, ſhall determine by the death of the king, his heirs or 
ſucceſſors ; but ſhall continue fix months after ſuch death, unleſs 
ſvorer ſuperſeded, or determined by the next ſucceſſor. 
do, by the /t. 1 Amr, 8. no patent, or grant of any office or em- 
ployment, civil or military, &c. | : 
And by the ſame ſtatute, juſtices of aſſiſe, arer and terminer, 
gaol-delivery, niſi prius, and juſtices of peace may proceed, as if 
the late king were living, but as her majefty's juſtices, and in 


nd her name. 
# So, by that flatute, no commiſſion of delegacy, or review, 


in cauſes eccleſiaſtical, teſtamentary or maritime, or any pro- 
ceſs thereon, ſhall be diſcontinued by the death of any king 
or queen, but may be proceeded on as if ſuch king or queen 
were living. 
So, by the /t. 4 Ann. B. ſ. 8. The privy council of the queen 
and her ſucceſſors ſhall not be determined by death, Qc. but thall 
continue to act + as ſuch ſix months, unleſs ſooner determined by t [Vide 1 
the next ſucceſlor. | | Goo. 9.5, 
So the lord chancellor, or keeper, lord treaſurer, lord pre-“ 23] 
dent, lord privy ſeal, lord high admiral, and great officers 
of the houſhold, and every other perſon in office, place, or 
employment, civil, or military, in England, Ireland, Wales, 
Jerſey, Guernſey, Alderney, Sarl, or the plantations, unleſs ſooner 
removed, c. | 
| So, 
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5 So, by the f. 6 Ann. 7. f. 8. this is extended to the privy 
[+ By the council, lord chancellor, and other officers, after the union. 
F. 1 Geo. | | | 
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3. 23. the | 7 
commillions of judges are continued, notwithſtanding the demife of the king. ] 


(K. 11.) By what Means Advantage ſhall be taken of 


2 Forfeiture. 


* 11) If an office be forfeited, the king may have a ſcire facias to re- 
By /cire fa- peal his patent. R. Dy. 198. Vide Putent, (F. 3.) 
— And, regularly, there muft be a ſcire facias to remove the 


AK. . 8.) party, where he has the office by matter of record; for he can- 


Fide Patent, not be removed without maiter of record. Dy. 198. a. R. Dy. 


(F. s, &c.}211. 2. 39 H. 6. 33. | 
And the cauſe of forfeiture ſhould be mentioned in the writ, 


Dy. 198. b. Vide Patent, (F.7.) 8 

And a ſcire f:cias lies before inquiſition, or office found of 
the forfeiture. Dy. 211. a. if the ſcire facias is brought in chan- 
cery, Where the parent of the office appears upon record ; other- 
wiſe the forfeiture muſt be found by office, or otherwiſe. R. 
3 Lev. 223. Vide Patent, (F. 7) ; ; 

So there muſt be a ſire facias, tho the forfeiture incurred by 
the ,. 11 H. 7. 18. for he may have an excuſe for his non-attend- 
ance. R. Dy. 211. 6b. | | : 

So there muſt be a ſcire facies, if it be an office for life. 
Sal. 466. | 


If a ſcire facias be brought to repeal a patent, the king cannot 


ſeize till the forfciture be tried. R. 3 Lev. 223. 
EO | 


(K _ 85, an inquiſuion may be found, upon a commiſſion our 


By inquiſi- of chancery, under the great ſeal, and returnable there, of the 
90, or grant of the office and the cauſes of forfeiture. 9 Co. 95. Br. 


K. 375. | Es 

And upon ſuch inquifition returned, the king may ſeize the 
office, without a /cire facius. R. 9 Cv. 95, 96. ; 

If it be not an office ſor liſe. Sal. 466. Vide poſt, (K. 14.) 

And the award of ſeizure, ſhall be in chancery, tho' he be an 
officer of another court. 9g CG. 98. a. | 

By office and award of ſeizure, the king ſhall be in poſſeſſion 
of the office forfeited, without writ or commiſſion for that put- 
poſe. bid. | | 
But to ſuch office, or inquiſition, the party ſhall have his tra- 
verſe, or monſtrans de droit, as the caſe requires. 9 Co. 98. 4. In, 
R. 378. Vide ras ee (D. 81, &c.) 

And if the cauſe of forfeiture be traverſed, the attorney 
general may join iſſue upon it, which ſhall be tried in B. x 
9 O. 99. a. RE. | : 5 

And after a verdict, judgment for the king. 9 Cv. 100. 


Or, for the officer, quod reſtitumur. 9 Co. 103. b. 1 
n n | | 


ut 
he 


f ; 
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$ ſuch office or inquiſition muit find every thing requiſite to 
ſhew a title in the king to the office, otherwife it ſhall be quaſhed. 
3 L. 288. 3 Mad. 335. | | 1 
As, if the inquifition finds, that the warden of the Fleet permit- 
ted voluntary eſcapes, c. without ſaying, what eſtate he had in the 
office ; for, if he had ic for life, the forfeiture thall not be to the 
king but to him who has the inheritance. K. 3 Lev. 288. 3 Med. 
336. Sal. 469. | | „„ 
So an inquiſition is, to intitle the king, and velt the office in 
him, or for information only. Sal. 469. | 
It it be to intitle, it muſt be certain. Ibid. | 
And cannot be ſupplied by a melius inquirendum : ſor that goes 
only, where all that is neceſſary is not faund ; not where the find- 
ing is defective. R. Sal. 469. . 
But in an inquiſition for information only there needs not ſo 
much certainty : as, if an inquiſition be of the forfeiture of an 
officer in B. R. for ſuch inquiſition is only for information; for B. 


R. ſhall determine of all forfeitures by their officers. R. 2 Bul. 58. 
Sal. 469. | 


So, upon an offence committed by an officer, which amounts to- (K. 13.) 
a forfeiture, an information may be exhibited againſt him. 2 Lew, By informa- 
71. Vide Information. (B.) | | Wm 

Or, upon an indictment found for ſuch an offence, the attorney 
general may exhibit an information againſt him, Dy. 151. 6. 

Bur, upon a ſingle inſtanoe of neglect, the court does not uſually 
grant an information, Sal. 467. N 

To an information, the defendant may plead, not guilty. 

If the defendant he convicted by confeſſion or verdict, the office 
may be ſeized into the hands of the king, without a /cire facias, or 
other proceſs againſt him. Dy. 151.6. | 5 


/ 


So, where no freehold or intereſt is to be diveſted out of the (k 14.) 
party, or veſted in the king, the king may take advantage of the When, 
forfeiture, and make a grant of the office, without inquiſition, or ithour 
ſeire facias : as, where an archdeacon ſells the office of regiſter, con- Lite, . 
trary to the ff. 5 £9 6 Ed. 6. whereby his right is forfeited, and the 
grantee diſabled to take, the king may grant the office of regiſter 
to another, without office found, or ſcire facias; for the place 


of regiſter was void, and the archdeacon himſelf diſabled to ſup- 
ply it. R. 3. Lew. 290. 


? 


80, if any intrude into the office of another, and diſturb him, (K. 15.) 
who has a right to it, in the exerciſe of the office, there may be an By action. 
aſe for the diſſeifin, if he, who is diſturbed have the frechold. 

Vide Affiſe, (B. 2.) | 

If he have not the freehold, he may have an action upon the 

caſe, Vide Aclion upon the Caſe for Diflurbance, (A. 5.) 


0 
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So an action upon the caſe lies for diſturbing him, who bes x. 

Tee or freehold ; for he may have an aſſiſe, or an action upon the 
caſe, at his election. Vide Addion, (M. 1.) 5 


Jide more concerning Officer in Abatement, (D. 6.) — Iain 
upon the Caſe for a Deceift, (A. 6.)—Afion uon the Caſe fur Mir. 
ſeaſance, (A. 1.)—Aion upon the Caſe for Negligence, (A. 2. — 
Chaſe, (Q. 1, &c.)—Courts, (E. 3.—P. 16.) —Inpriſonment, (H, 
8, 9.) Juſtices, (M. 12, 13.) —Tuflices of Peace, (A. 4:=B, 55, 
r01.)—Leet, (M. 1, &c.)—Pleader, (3 M. 22.)—Privilege, (C. i) 


— Sewers, (F.) —Viſcount, (E. 2.) 
O LER ON. 
Laws of Oleron. 
Vide Admiralty, (E. 12.) 
OPPOSER. 


Foreign Oppoſer. 
Vide Courts, (D. 15.) 


ORDERS. 


Order of Baſtardy, 
Vide Baſtard, (G. 1, Kc.) 
Order of Removal of a Poor Perſon, 
Vide Tuſtices of Peace, (B. 73. 


Interlocutory Order. 
Vi de Chancery, (V.) 


Decretal Order. 
Vide Chancery, (V. 1, &c.)—Sewers, (H. 1, 2.) 


Poly Orders. 
Vide Parſon, (B. 1.) 
73 ORDINARY. 
Vide Adminiſtration. —— Adminiſtratir,—=Ecclefraſtical Per ſunt. 
Eſgliſe —Hereſy, (B. 2, 3.)—Vifiter, (A. 6, &.) 
ORDINATION. 
Vide Parſon, (B. 2.) 


ORIGINAL. 


Original Bill. 
id: Chancery, (k. i. 2.—Y. 6.—2N. 1.) 
© Driginal Writ 
Vide Aion upon the Caſe, (C. 1.)— Adien upon the Caſe upon A. 
ſumpht, (H. 1.) — Acddbion upon the Caſe for a Deceipt, (F. 1.)—. 
| "Amendment, (D. 1, &c.)—Aſfiſe, (B. 8.) —Attaint, (C. 1.) - 
Fine, (E. 1.) — Pleader, (C. 11, &c.—3 I. 2.—3 M. 1. 6.)— 
Prarogative, (D. 51.) 1 | 
1 ORPHAN. 
Vide Gardian, (G. 1, &c.)—Uſes, (N. 5.) 


| _OTHER REMEDY. 

Vide Abatement, (H. 50.) - Action, (K. 1, &c.— M. 1, &c.)— 
Aim upon the Caſe, (B. 8.)— Adion upon the Caſe upon A, 
Jumpfit, (C.)— Aion upon the Caſe for a Deceipt, (E. 5.) 

OVERSEERS OF THE POOR. 
Vide Juſtices, of Peace, (B. 64, &c.) 
„ GUTTER 
Vide Eflates, (H. 9.) 
OUSTER LES MAINS. 
Vide Pr erogative, (D. go.) 
OUTLAWRY. 
Vide Utlagary. 


OWELTY OF PARTITION. 

Vide Parceners, (C. 8.) 

OWNERS OF Ss HIP S. 
Vide Navigation, (I. z.) 
OXFORD. 

Vide Univerſity, (C.) 
0 Y-E i 
Vide Abatement, (l. 22.) —Pleader, E. 1. 2.=2 V. 4) 


| 


. 


OYER AND TERMINER. 
Vide Jaſtites, (G. 1, &c.) 
PACKAGE. 
Vide London, (K. 1.) 
PAIN FORT ET DURE. 
Vide Juſtices, (X. 2.) 


FACATENE .- 
Vide Abatement, (D. 2.) — Franchiſes, (D. 1, &c.) 


es MA 0+ 8 
Vide Popery, (A. 1.) 
TREE PANEL. 
Vide Amendment, (F.)—Engqueſt, (C. 1, &c.) 
PANNAGE, or PAWNAGE. 
Vide Chaſe, (O. 2.)—Grant, (E. 8.) 
PAPIS T. 
Vide Juſtices of Peace, (B. 14, &c. )— Popery. 
PARAPHERNALIA. 
Vide Baron and Feme, (F. 3. 
PARCEL. 
Vide Abatement, (H. 51.)—Grant, (E. 10.) 
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PARCENER. 
(A) Parceners by Common Law. 
| (A. 1.) Who are. 


ARCENERS are by common law, or by cuſtom. II. 
| 5 2 0 TS 5 | : 
Parceners by common law are, where tenant in fee,, or tail, des 

having ſeveral daughters, and no fon ; or ſeveral wy 


\ 
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iſſue or brother; or ſeveral aunts, Ic. the lands deſcend among 
all the daughters, ſiſters, aunts, c. who make but one heir. 
Lit. ſ. 241, 242. 5 a 5 

80, if one parcener dies, the ſon or other heir of the deceaſed 
ſhall be parcener with the ſurvivor. Yide Co. L. 164. 

If one after iſſue dies, by which her buſband is tenant by the 
curteſy ; the other ſhall be parcener with the huſband, and ſhall 
have a writ of partition againſt him, tho the huſband is not a par- 
cener. Lit. ſ. 264. 3 | 7 

If one parcener diſſeiſes the other, after recovery they are par- 
ceners again, Co. L. 167. 5. : | 

So, if one recovers againſt the other in a nuper obiit, or ratio- . 
nabili parte. Ibid. | | . 

If two parceners alien, reſerving a rent to them in fee; they 
are parceners of the rent, and not joint · tenants: for it follows the 
nature of the land. C. L. 169. . | | FE 
So, if a parcener grants a rent ts her ſiſters for equality of par- 
tition. Co, L. 169. 6. 5 

But parceners cannot be otherwiſe than by deſcent : for, if ſeve- 
ral daughters, ſiſters, Ac. purchaſe lands together, they are joint- 
tenants, and not parceners. Lit. J. 254. 


(A. 2.) What Inheritance they rake, and what, not, 


All lands and tenements, of which partition may be made, ſhall 
deſcend in parcenary. | 3 
As, a rent charge, tho' it is intire. Co. L. 164. 6. 
A corody certain. Ibid. | | 
A caſtle for habitation. Co. L. 165. 2. 
The lands or poſſeſſions annexed to a dignity. Ibid. 2 
Tho' they be intire inheritances, which cannot be divided : as, 
a villein; for one may have his ſervice for a day, or a month, 
4 c. - — the other for another day, month, &c. Co, 
104. 9. : 54 
So, an advowſon ; for they may preſent by turns. bid. 
So a mill; for one ſhall have it for ſo long a time, or one toll- 
_ ” other for a like time afterwards, or the ſecond toll-dith. 
J. 165. a. | . | 
but where the publick good requires that one ſhall have the 
whole, the inheritance does not go in parcenary: as, the crown + 
eſcends only to the eldeſt daughter, ſiſter, £5. for regnum non eſt 
ivifbile. Bil. | . PT og 
o a caſtle for the defence of the realm. Bid. =P 
$0 an office of ' honour, as, to be high conſtable of England, 
f ſhall be executed by rhe huſband. of the eldeſt daughter. 
id, . 


And, before marriage, it ſhall be executed by deputy. 1bid. 
do homage and fealty ſhall be done to the eldeſt, Co, L. 67. . 
Wed = "EY III] 
or. V. | M So = 
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So a dignity, or title of honour, ſhall not deſcend in parcenary ; 
but the king may confer it on which daughter he pleaſes. Ge. L 
165. 4. 12 Co. 111, 
So where the diviſion of an inheritance would be a ns to 
another, it goes to the eldeſt only, and the ſhail make contribution 
to the others ; as, reaſonable e/tovers appendant to a renement ; for, 
if all the daughters ſhould have them, the charge would o In» 
crealed. Co. I. 164. 6. : 
So, a corody uncertain. Co. L. 164. . 165. a. 
A piſcary, or common pa e hg „ 
Vet, if the eldeſt cannot make contribution, there ſhall be an 
altorment made to the one for ſo * time, aud afterwards to the 
other. Co. L. 165. a. | 


(A. z. ) Incidents to Fabcengry, 


(A. E theve are ſeveral parceners, all make but one heir to their 

They make anceſtor, Lit. n 

And therefore, if a remainder be limited to the heirs of B. and 

he dies having two daughters, they both take, 

If one daughter be attainted for felony the remainder ſhall be 

void for the whole: for whoever takes by purchaſe, as right beit 

to another, ought to be compleat heir, and one alone is not ſo; 
for they beth make but one heir. Serb. Co. L. 163. 6. 

If B. leaſes, rendring 25. rent, and if he dies, his heir with 
age then 20s. If he dies having two daughters, the one within 
age, the other of full age, the 205. rent is not due; for his heir 
was not within age, both daughters beidg bur one n 
being of full age. Co. L. 164. 4. 

It one parcener enters into the whole land, e and rake 
the profits, it ſhall be the entry of both, and does not deveſt the 
moiety of her ſiſter. C. L. 243. b. 373. b. 

Or, if both enter, and afterwards one takes all the profits; thi 
does not deveſt the moiety of her ſiſter, without an actual outer 
and d4:ſſeifin. Co. L. 373. J 

But if one enters after the death of her 3 claiming the 
whole, and takes the profits of the whole ; this deveſts the purpatt 
of her ſiſter. Co. I. 243.6. 373.6 

So, if one enters, and makes a feoffment ; this ſubſequent: 

explains the preceding entry, and thews that the was ſeiſed of th 
whole: yet it is not properly a ei fin, for the other never u 
ſeiſed; nor an abatement, for both make but one heir, G. 6 
374. a. (V ide Co. 4 243. 4.0 


{A.4.) So parceners, till partition made between them, have but or 
They nave entire freehold : and therefore,-if land deſcends to "ſeveral daug 
freehold, wer, One prercipe lies againſt them all. Co. L. 164, a. Li Ar 


Wh ment, (F. 
3 n ky „(F. 4.) 8 


x ag | . 


I. 164. a. Vide Abatement, (E. 8.) 


„ 2 * « * 1 . * Lak 4 Fy_ 
f Py” INE W" 2 2 a > FR een F bs ts Ate FS \ IT + & FF * mer”; ems Tg hat VB 1 
4 135 3 0 1 * I F r a weary R ernennen, AGREE {tos a". A wad: 2k = * EA bh 
R TY LT 2 N * * 5 * , 7 8 
W * : . 4 


DAR CEN ER. 163 
80 in all actions real anceſtrel, where the right deſcends to (A. 5.) 
them from the ſame anceſtor, all the parceners ought to join. Co. ſhall in n 
80, if two parceners are diſleiſed, they ſhall join in an afliſe. 185 
Co. L. 164. a. | I | „ 5 
But where they ſue in ſeveral rights, they ought to have ſeveral 
actions: as, if two parceners be diſſeiſed, and die, their heirs ought 


to ſue ſcverally ; tho? after recovery they are parceners again; for 
each has a ſeveral right. ¶ Vide Co. L. 164. 4. 


8o each parcener has a moiety, or ſereral intereſt, in the land (A 6.) 
deſcended to her. Co. I. 163. 6. f 5 e © _— 
And therefore, if one dies, her purparty does not ſurvive, but 
deſcends to her heir. G. L. 164 a. | LR 7 PRIME 
S9-one may enfeoff, and make livery of her part to the other. 
hit == . | 93 7 5 


a moiety. 


; * 


A deſcent to parceners ſhall be in capita, not in ſtirpes : and (A. 3) 
therefore, if A. hath two daughters, and one dies, and leaves three How the 
daughters, and then A. dies; the three daughters take with the deſcent ſhall 
aunt by deſcent, but the aunt ſhall have as much as all the daugh- PT 
ters of her ſiſter. Co. L 164. 4. | | | | 

80, if one daughter of A. dies, leaving a fon and ſeveral daugh-' 
ters, the ſon ſhall have all the purparty of his mother, as heir with 
the aut, Co. L. 164. | To 


(B) Parceners by Cuſtom, | 


ARCENERS by cuſtom are, where all the ſons take the lands 
and tenement: equally between them by deſcent: as, by the 
cuſtom of Gavelkind in Kent, aud elſewhere. Lit. . 265. Vide 
vel. | Tie, 


(c) Partition, 
- {Cn} ln Jann © 


5 are ſo called becauſe partition lies between them. 
t. J. 241. | „% a Ce? 
Fo may be made by an act in law, or in deed. Co. L. 
165. b. | 3 
As, if one parcener makes a feoffment of her part, this part is 
thereby ſevered, and the ſeoffee does not hold in parcenary, but in 
common, Co. L. 167. 6, | | | 
If two parceners take huſbands, and after iſſue die, by which 
the huſbands are tenants by the curteſy ; they do not hold 
mn parcenary; but a partition is made between them by act in 
5 . | | 
if one parcener difſeiſes the other, till re-entry or recovery 
by the diſſeiſee, the other does not hold in parcenary. /bid. - 
25 M2 „ 


164 PARCENER. 


ſhall be thereby extinguiſhed. 161d. 
T9 .. 2.) Partition in Deed. 


cy peravail, this makes a partition of, the me/nalty : for her part 


ERR Partition in deed ſhall be by conſent, or by compulſion. Co, I. 
i ET, 1 
By conſent. P rrition by conſent may be made in divers manners: as, if the 
parceners themſelves, by agreement, divide their tenements into ſo 

many parts, as there are parceners, each part by itſelf in ſeveralty, 


and of equal value. Lit. /. 243. by 
Or, it they chooſe friends to make partition of the tenements 


between them. Lit. ſ. 244. | 

Or, write the ſeveral parts in ſeveral billets, which are rolled 
within balls of wax, and ſhaken by an indifferent perſon, and then 
each takes a ball for her part. Lit. /. 246. 

Or, if they determine by lot, who ſhall take the firſt ball. 
So they may make partition by conſent, that one parcener ſhall 
have the lands for ſo long a time, and then the other for ſo long. 
Co. L. 167. a. 180. a. | 
That one ſhall have ſuch a manor, or land, for a year, and 
the other ſuch an one, and then that they change, and ſo 
2 vicibus, to them and their heirs for ever. . Co. I. 
8 55 | 

That one ſhall have ſuch an houſe, fc. the other ſuch an 
houſe and a rent for owelty of partition. Lit. . 251. Vide pol, 
(C. 8.) 5 8 x 
That one ſhall put her land in /orc/por, and then ſhall male 
partition of the whole. Lit. /. 266. &c. Vide poſt, (C. 4.) 
So ſeveral parceners may agree, that one ſhall have her part 
in ſeveralty, tho' the others hold, without making partition, 


Lit. J. 276. 


(C.;3.) If a diviſion be made of tenements into ſeveral parts without 
When the , ſpecial agreement who ſhall chooſe ; the eldeſt ſhall make her 


— 8 election firſt, and afterwards according to their ſeniority. Ii. 


preference. 72 244. | 
So in all caſes, where no agreement is made, the eldeſt par. 


cener thall be preferred: as, if an advowſon deſcends to ſeveral 
on, the eldeſt daughter ſhall have the firſt turn. G. I. 
166. 6. 8 8 
And if the privilege is given to the eldeſt by the law, without 
the act of the party, it goes to her iſſue : as, if an advowſon 
deſcend to parceners, and the eldeſt dies; her heir ſhall preſent in 
— V | 
So, if ſhe marries, or aliens, the huſband or aſſignee ſhall hare 
the ſame privilege. . IId. | | | 
But if an agreement be to the contrary, the eldeſt ſhall not have 
the preference. Lit. ſ. 244. J 
Or if, by aſſent, the eldeſt makes a diviſion of the tegemen® 
into ſeveral parts, Lit. /. 245. 8 


If the parceners are meſne, and one of them purchaſes the tenan. 


PARCENER _ 


80, where the privilege is conſequent to the act of the parties, 
the iſſue or aſſignee ſhall not have it; for it is perſonal : as, if par- 
tition is made by aſſent, or by the appointment of friends, and 

the eldeſt dies; her heir ſhall not chooſe in the firſt place, but 


the next ſiſter. O. L. 166. 6. 


So, if partition be made by the ſheriff, the eldeſt ſhall rot have 


her choice. Lit. J. 249, | 


| If one daughter has received land with her huſband in frank- 
narriage in the life of her father, ſhe ſhall not have any part of yy 
that which deſcends upon the death of her father, if the does not daughaer 


put the land given in frank-marriage into hotc/pot with that which 
remains for her other fiſters. Lit. /. 266, 267. | | 
And in ſuch caſe, the whole reſidue of the lands of the father 


deſcends to the daughters not married, till the advanced daughter 


puts her lands into Aotcnhpot. Co. L. 176. 6. 


If the advanced daughter puts her land in frank-marriage into 


hatchpot, then partition thall be made; and the advanced daughter 
ſhall have all the land given in frank-marriage, and fo much 
more, as will make her part equal with the part of any to whom 
the reſidue deſcended. Co. ZL. 177. | | 8 | 
So, if the donees die before the father, or before his land be put 
into /ote/ipot ; the iſſue ſhall have the ſame advantage; and if he 
puts the land given in frank-marriage into /hotc/ipot, ſhall have a 
molety of the whole. Lit. /. 270. „ 
But if land deſcends to a ſiſter not advanced, from any other 
anceſtor, except the donor in frani- marriage, the advanced ſiſter 


hall be parcener with her without putting her land into /ozc/por. 
lit. A | 


3% K land defeats Wt ts de Gn? a tet 


to oy in tail, per formam dont. 
179. b. | 

So, if any daughter has land by feoffment of her father, or 
any other means, except by a gift in frank-marriage, ſhe ſhall be 
parcener with her fiſters in all lands which deſcend, without 
putting the land into hotc/ipot, which the had from her father in 
his life-time. Lit. J. 275. (Vide Co. L. 179.6.) 

[f a daughter advanced in the life of her father, will put her 
aps into hotcApot, with her ſiſter not advanced, ſhe cannot refuſe 
to do it. 9 

And if ſhe refuſes it, the advanced daughter and her huſband 
may enter into the lands deſcended, and hold with her in parce- 
nary. Ci. L. 176.6, EE ns ; 


Lit. J. 274. (Vide Co. L. 


Partition by agreement between parceners may be by parol, as 
well as by deed. Lit. /. 250. 


C. 4. 
— 


ſhall put her 
part into 
Loteb pet. 


( 


The aprec- 


Tho it be made of things which lie in grant: as, an advowſon, ment tay 


rent common, Fc. G. L. 169. 4. | de 


if they are in ſeveral counties, as well as in the ſame 


County, Ibid, | 


80 


by ge roi, 


166 


6.) 
By writ of 

ition, 
*tWeen 

whom it 


— 


ARC E NE K. 
8d a rent for owelty of partition may be granted without deed, 


Co. L. 169. a. Lit. . 252. Vide poſt, (C. 8.) 
So tenants. in common may make partition by parol, if they 


execute it in ſeveralty by livery. Co. L. 169. 4. 
But joint-tenants, by the common law, if they had male 


33 by agreement, could not do it by parol without deed, 


Neither could they after the fl. 31 1 8. 1. 00 32 H. 8 32, 
for theſe ſtatutes at enable them to make partition by writ, 


Ibid, 


By the common law, one or more parceners "ew » have a writ 


of partition againſt the others. Lit . 247. 
So, if one after iſſue dies, by which her huſband 1 Is tenant by 


the curteſy, the other parcener may have a writ of W 


- againſt the huſband.” Lit. /. 264. Vide ante, (A. 1.) 


| So, if one aliens her part in fee, the other ſhall have parti- 


tion againſt the alienee. Co. L. 175. 4 
So, if one takes huſband, who purchaſe: of a ſecond, the huſ- 


| band and wife ſhall have a writ of partition againſt the third par- 


cener ; becauſe he has one part in right of his wife, tho he has the 


other part as a ſtranger. id. 
S», tho? one parcener bas demiſed for years, yet PI lies; 
for the freehold continues in 2 Co. I. 167. a 
So now, by the . 31 H. 8. 1. joint- tenants, or tenants in 
common, of an eſtate of inheritance, in their awn, or wives 


right, may be compelled to make mommy by writ de partitione 


actendd. 
And by the f. 32 H. 8. 32. joint-tenants, or tenants in com- 
mon, where one, or all, have but an eſtate for life or years. 


By the equity of theſe ſtatutes, the alienee of a parcener ſhall 


have a writ of partition ; for he is tenant in common with the 


other. G. IL. 175, 6. 
So may a huſband, who is tenant by the curteſy to a parcener, 


L.. 

So, if a deviſe be to 4. of lands held by knight's ſervice, which 
by the Pe. 34 & 35 H. 8.5. is void for a third part, the deviſee 
ſhall have partition againſt the heir of the deviſor, who claius 
ſuch third part. R. Bend. 50. 

But by the common law, joint · tenants or tenants in common, 
could not have a writ of partition. (Vide Co. L. 175. a.) 

Nor, the tenant by curteſy, or alienee of a parcener. /bid. 

So partition does not lie between parceners, if they have not.the 
freehold in pareenary : far if one makes a leaſe for life, a oy 
partition cannot be ſued ; for the writ ſays, uod inſinul & jt 


indiviſo tenent. O. I. 169. a. 
So, if one diſſeiſes the other, partition does not lie during the 


difſeifen. Ibid. 5 F 


Nor tenants in commEn, if it be not executed by livery. Ibid. 
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$a purchaſer from. one parcener ſn · Il not join with Another, | 
ln partition, againſt che third. rn Co. L. 175: 3. R. Dy. 
128. 4. Bend. pl. 76. 210. - 
So partition lies only againſt the tenant of the Freehold. cal. | 
167, a. Vide Pleader, (3 F. 1. &c.) | 
Except where partition is brought by tenant in common, for L 
term of years. Co. Ent. 419,44; 55 : 


After judgment,i in 4 writ.of partition, Boa ſheriff, by his oath of (c. 7) 
a jury, ſhall make a diviſion into equal paves, and render to each 22 
parcener a part. Vide Pleader, (3 F. 4.) ane 

The ſheriff may render firſt to the eldeſt or youngeſt, or to made. 
which he pleaſes. (Vide Lit. ſ. 249.) 

But if there be land in fee, and other: lad; in rail, he ought to 


render to each a part of the land i in tail. Co. L. 173.4. 


_ Vide Conn (4 E. ide enen, 24 oo? By e | 
| | miſſion out 
So, if tenements, which deſcend to parceners, are the one of of chancery. 
leſs value than the other, they may make partition between them, 1 WW Fo + 
that one ſhall have the one tenement, and the other the other, and © 5 
that ſhe who has the tenement of the greater value, ſhall grant a rtition, 
rent out of it to the other and her heirs for owelty of partition. 
Lit. ſ. 251. | granted. 
And ſuch rent is not a rent-fervice, but a n *. 
25 
An may be granted by hn, withour a deed. | Lit. 5 252. 
Vide ante, (C. 5.) 
But if it ”y granted out of other land, it ought to be by deed. 
Co. L. 169 
If a rent be granted for equality * partition, without ſaying, 
out of what land, it ſhall be iſſuing out of the purparty of the 
parcener who granted i it. Ibid. | 
If a rent be reſerved, it amounts to a grant. Co. L. 1 70. a. 
If huſband and wife grant a rent for equality of partition out of 
the purparty of the wife, it binds for ever, if the partition was 
equal, Co, L. 169. 5. 
If a rent be granted for. equality of partition, the grantee 
and his heirs may diſtrain for it of common right, into whatſo- 
erer hands the tenements out of which, Sc. ſhall come. Lit. 


1-864 


G 9.) Tr when indefeaſible. 


If a partition be made by writ de partitione faciendd after the (C. 71 
appearance of the tenant, the judgment i is, quod firma & flabilis If made by 
imperpetuum teneatur, and therefore, it ſhall not be defea ©. writ of 
J. 168. J. 171. a. | n 

Tho' made againſt a feme covert, Co. L. 171. 4. 

And tho it be not equal. 1bid, - 


If made by. 
c 


(C. 11.) 
If made by 
conſent, 


the other. 
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So it th! nor be defeated tho it is not equal, and any one of 


the parties is an infant. Co. IL. 171. 3. v. 

So, by the ,. 8 C9 WW. 3. 31. if made abe the appearance 
of the tenant, if ſhe does not appear within fifteen days after the 
return of the attachment, where an affidavit was. made of notice 
to the tenant forty days before the return of the writ, ad a Copy 
of it left with the occupier of the land. 


But by the ſame flatute, if judgment be in a writ of partition, 


without the appearance of the defendant, upon motion ſhewing a 
probable bar, or that the demandant hath not title to fo much, 
within a year after judgment, or (if the party was an infant, 


covert, non - ſane, or out of the realm) after the inability is re· 


moved, the court may order the defendant to plead, c. 
Or, if the demandant's title be admitted, bur the partition ap- 


pears unequal, the court may award a new partition. 


So a partition by commiſſion out of c/hancery binds all of ful 


age, if part of the land in capite be allotted to each; for there is 
a proviſo in the writ to ſuch intent. G. L. 171. a. 
_ So, if ir be equal, tho' ſome be within age. Ibid. 


But an unequal partition. by commiſſion does not bind any = 


within age: for it is made, faky j jure fi, &c. bid. 


Vide Chancery (4 E.) 
So a partition of lands in fee fi we by derben of full age, ſound 


memory, and not covert, by agreement between them, poſer 


ſhali be defeated, Co. L. 166. a. 
Tho! the part of one be not equal in yearly value to the part of 
it. /. 255. Co. I. 166. 2. 
So, by perſons within age. if it be equal. 0. L. 17. a. , 
So, if a baſtard eigne and mulier piiſne make partition between 
them, the mulier ſhall be bound by it for ever. Co. I. 170. b. 
So, if huſbands and their wives parceners make partition, which 
was equal at the time of the partition, it ſhall not be afterwards 
defeated. Lit. .. 257. 


Neither by the wives after the coverture determined, or by 


their heirs. C9. L. 171. 4. 

Tho by ſurrounding or neglect, the parts afterwards become 
unequal; Ibid. 

So, if a partition be made between huſbands and: 1 wires, 
not equal at the time of the partition, it ſhall not be defeated dur- 
ing the coverture. O. L. 166. a. 

Or, if ſuch partition be between parceners, avs any one is 


non-ſane, it ſhall be good during the life of the perſon non-ſane. 


Ibid. 
So, if parceners make partition within age, and agree to it at 


full age, by taking all the profits of their parts, Nc. it ſhall be 


good for ever. Lit. ſ. 258. 
So, if parceners. make a partition of lands in tail, which is 


_ ſhall not be defeated by them, or their iſſues. G. J. 
173 
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during the lives of the tenants in tail. Lit. ſ. 255. _ | 
So, if land in fee is allotted upon a partition to one parcener, 


continue without alteration ;' for it is not neceſſary that the eſtates 
of the land are equal. L. f. 260. | 


(C. 12.) When i may be defeated. 


agree to the partition. Lit. fe. 255. Co. L. 166. a. 


any parcener is within age, if ſhe does not agree to it at her full 
age; ſhe may avoid it at any time during her nonage, or after- 
wards. Lit. ſ. 253, Co. L. 166. a. 2 8 

80, if ſuch partition is made between huſbands and their 


wives; after the coverture determine, the wife or her heir may 


defeat it, Co. L. 166. a. Lit. ſ. 256. 


the other and enjoy her part in parcenary, if ſhe be evicted, as 
long as the privity between them continues. Lit. /. 262. (Tide 
Co. L. 173. 5.) e | i 

Tho' the eviction be only of part of the purparty. Co. L. 
173. 3. | | 
Or, only of an eſtate of freehold; as, for life, or in tail, Cc. 
C. Le $74 +: 5 3 : | 

So, if all the land in fee be allotted to one, and the land in tail 
to another parcener, and ſhe who has the land in fee aliens her 
part; her heir may enter into the land in tail to have a _recom- 
pence out of it for ſo much as belongs to her. Lit. ſ. 260. 

So, if ſhe who has the land in fee makes an eſtate tail only; 
8 75 reverſion after the tail ended, is not of any account. 

0. L. 173. a. | | 

So, if ſhe aliens only part of the land in fee, her heir may 
vaiye the reſidue, and enter upon the land in tail. bid. 

Tho? it was not known that any part of the land was entailed : 
for on one ſhall be intended to be conuſant of her title. Co. I. 
173. b. 5 | | 

But if the privity between the parceners be deſtroyed before 
eniction, then the parcener who was evicted ſhall not enter into 
the part of the other; as, if after partition between A. and B. 
the one aliens in fee, and then the alienee is evicted ; the alienor 
ſhall not enter upon the other: for by her alienation ſhe has diſ- 


5 herſelf to have any of the tenements as parcener. Lt. /. 


80 


80, if each part is not equal in value, it all not be defeated = 


and land in tail to another, it ſhall-be good as long as both eſtates 


So, if a partition not equal be of lands in fee, or tail, where 


So, if the purparty of one parcener be evicted by a title para- (C. 13.) 
mount, the partition ſhall be defeated: for the partition imports If one pur- 


a warranty and condition in law, that the one ſhall enter upon ne 3 


But if a partition be of lands in tail, and one part is not equal (O12) 
in value to the other; after the death of one, her iſſue may diſ- If dy uot 
| | . 
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So ſhe ſhall not take advantage of a warranty in law. Co. . 
174. 4 
So, if land in tail be allotted to A. and land. in fee to B. who 
aliens, and afterwards her heir enters into the part, of A. the can. 
not enter into the land in fee which was aliened: for by the 


alienation the privity was deſtroyed. Co. L. 172. J. 


Vet if ſhe who had the land in fee aliens only for life, or years; 


her heir ſhall not enter into the lands in tail. Co. L. 173. 4. 


So, if ſhe who had the land in tail, diſcontinues in fee, ber 
iſſue ſhall not enter into the part of the other; for he mes remedy 


by a formedon for the land i in tail. bid. 
(. 14. ) How it ſhall be defeated. 


When a partition by a commiſſion out of chancery is avoidable, 
it may be defeated by a ſcire faciar. (Vide Co. L. 171. a. 7 
Or, by a writ of partition. bid. 
So, if a partition be voidable for want of equality, ſhe who 
would defeat it may waive aſſenting to her part, and enter into 
the part of the other. Co. L. 174. a. 

And by ſuch entry ſhe defeats the whole partition. Jbid. 

But if a parcener be evicted after partition, and would take 
advantage of the warranty in law annexed to the partition; ſhe 
does not defeat the whole partition, but ſhall have a recompence 


for that which ſhe has loſt. bid. 


And ſhe ſhall have a recompence for her moiety only, by which 


the loſs will be equal. bid, 


(C. 1 5. ) The Effea of a Partition. | 


Upon partition made, the occupation and ikea which be · 
fore were in common, ſhall be ſeveral and diſtinct. Sav. 113. 


But a coparcener, after partition, continues in the ſame privity 


of eſtate as before: for it does not convey, or make any alterr 


tion of the eſtate. bid. 
And therefore, parceners ſhall have aid, and vouch, C. 


(which are founded in privity) after partition, as well as before. 


Ttid. 
So parceners ſhall be in from the common anceſtor, as before: 


for the partition does not make any degree, bid. 
+ So a partition of the demeſnes of a manor does not ſever them 


40 the manor, as long as the manor continues in parcena!)- 
[4 
-PPARCO FRACTO. 
Vide Diftreſs, (D. 2.) 


P A R D © N. | | 
4) By the King; in what Caſes granted. 


F HE king, by his prerogative, may grant his nds to all ö 
offenders attainted or convicted of a crime, where he has 


of their amendment. St. P. C. 99. a. 3 ft. 233. Vide 

Parliament, (L. 46.) Vide Prerogative, (D. 8.) 

And therefore, in high, or petit treaſon, a pardon may be 
granted by the king alone. 3 Inf. 233. 

So, in murder. R. 4 Mod. = Sho? 284. (Vide Sal. 499.) 

In all felonies. 3 Inſt. 233. 

So, if a man be convicted 2 manſlaughter, the king may par- 
don the burning in the hand. 3 Int. 237. 

85. tho he be convicted in an appeal. H. P. C. 252. (Vide 


3. 237) 


So, if convicted for he or other ecclefiaſtical offence 3 


Infl. 238. Vide poft, (E. 1.) 
So the king may pardon piracy. 3 Inſt. 238. 


So che king may pardon any crime or offence before ap 


or conviction. 3 Inft. 233. 


The judgment againſt a petty. jury in an attaint: for though it 


be the ſuit of the party, this judgment does not give ſatis faction 


to the party. 3 Inſt. 237. 
The impriſonment for two years in a 1 upon the . 


V. 2. 35. 3 Inft. 2 


237. 
0 all that is forfeited to the king by antes. be may reſtbre 


hy bi his charter. 3 Int. 233. 
(B) Jn what, not. 


BUT by as # 2 Ed. 3. 2. conf. by 4 Ed. 3. 13. a charter of 


pardon ſhall not be granted but in caſes where a man kills 
another fer infortunium, or ſe defendendo. 

And by the Hat. 14 Ed. 3. 15. no charter ſhall be hencefor- 
ward granted of the death of a man, or other felony, except in 
caſe where the king may do it, ſaving his oath of his crown, and 
a Charter to the contrary ſhall be held for none. 

Yet theſe ſtatutes do not reſtrain the king's prerogative ; but 
they are a caution for his uſing it well. Semb. cont. St. P. C. 101, 
Ec. Acc. 4 Mod. 63. Sal. 499. (Vide Sho. 284.) 

And therefore, a pardon with a non ob flante of the ſtatute i is 
uſual, St. P. C. 101. a. MM. 75 2. Kelg. 24. 

So the king cannot, by his pardon, diſcharge the appeal of the 
party. H. P. C. 251. 3 Infl. 237. 

* : 8 in which a ſubject has a property, or intereſt. Vide 
ho 

do the king by his pardon cannot make reſtitution of blood, 

where the blood is corrupted by attainder; for it muſt be done 
by ad of me. 3 Inft. 2 3 Je 


72 


+[So as to 
diſcharge 


B. 


or aſter the ſuit begins, diſcharges it : for the ſuit is for the cn 


PARDON. 


= pow erpounded. = 


General pardon ſhall be expounded moſt ſtrongly againſt the 
Eing, and for the benefit of the ſubject. 5 Co. 48: 50. a: 
And therefore, where the king pardons all his. ſubjects; an alien, 
reſiding; as a friend in the kingdom, ſhall be pardoned : for he is 
a ſubject, though not a natural ſubject. Semb. Hob. 271. 
But a pardon to A. of all debts, ſhall not be extended to a debt 
by 4. and B. 3 Inf. 2390 ] 3s 55 vir v4 Bk 
A pardon of all treſpaſſes, does not extend to the cutting of 
wood in a foreſt, which amounts to waſt. R. Jon. 279. 1 
[The recognizance of a perſon indicted for beating a cuſtom- 
houſe officer, in diminut. reventionum dom. regis, was diſcharged 
on an act of grace, 7 G. though ſuch offences are excepted. Rex 


v. Spencer, in Sc. M. 1721. Bunb. 88.] 


) By what Uozds it wall be. 


FF the king pardons treaſon, murder, rape, &c. it. ſhall not be 
allowed, if the crime be not ſpecified in the charter. 3 If. 


236. 
So a commiſſion,” or grant of an office, does not amount to a 


| 1 for high treaſon: for a pardon by expreſs words is neceſ- 


ary. R. 2 Rol. 50. | 
So, if the king pardons all felonies ; this extends to petit trea- 


ſor}, as well as murder, manſlaughter, arſon, burglary, robbery, 


rap, BE © £3076, 


So chancemedley, ſe defendendo, and petit larceny. bid. 


So a pardon of all felonies, in which treaſon is excepted, will 


be a plea to an indictment for felony againſt him who has com- 
mitted treaſon. Per Coke, Poph. cont. 2 Leo. 28. Sf 
So a pardon is ſufficient, tho the words are not poſitive : as, 2 
pardon of outlawry, if any be, diſcharges him who is outlawed. 
3 Infl. 238. 1 I | 
So a Saſh of the alienation of lands which are holden in 
capite, ut dicitur. 3 Infl. 239. 


(E) What Offences a Pardon diſcharges. 
(E. i.) Spiritual Offences, c. 


JF a ſuit be between party and party in the ſpiritual court pro fe. 
lute anime, or reformatione morum, the king's pardon, before 


K. 5 Co. 51. 4. R. 2 Cre. 335. 2 Bul. 182. Cont. Cro. 


684. | | 
If a ſuit be in the ſar-chamber, for a miſdemeanor. 5 Co. 51.4. 
3 Infl. 238. : 

So, where the ſuit is in the ſpiritual court, ex officio. K. 5 


Co. 51. 6, R. Oo. El. 684. | % 


. 


pA R DON. 


80, if a pardon be after ſentence in the faar-chamber, or ſpiri- | 
tual court, it diſcharges the ſentence, and conſequent diſabilities. | 
Cs. Car. 55. Adm. 2 Cro. 335. . 9 
” if a fa de in the foiritual court for ſimony, a pardon. diſ- 
charges the penalty ; tho' it does not enable to retain the benefice. 
R. Cro. El. 686. Mo. 916. . e 
If a man be convicted for hereſy, the king by pardon may diſ- 
charge it. 3 Infl. 238. 5 i . 
80, if a penalty be given by ſtatute to him who will ſue for it ; 
the king, before ſuit, may pardon the whole penalty. Vid. 
And the moiety, or king's part, after the ſuit commenced. Bid. 


(E. 2.) A Pardon of the Foundation diſcharges all dependant. 


So, if the king pardons the foundation, all dependant upon it /ide paß, 


ſhall be pardoned : as, if a pardon be of an offence after a ſuit F.) 


for it in the ſpiritual court; no coſts ſhall be afterwards given. 
N. 5 Co. 51. b, 2 Rol. 299. J. 2. R. Lat. 190. 


If a pardon be after an action commenced, and before judg- 
ment, the amerciament ſhall be pardoned, tho' it was not due 
before judgment: for the delay, for which it was given, was 
pardoned. Co. L. 126. b. R. 5 Co. 49. | FE 

If there be a pardon of a treſpaſs, before outlawry for it, the 
king's fine is pardoned. 2 Rol. (179.) J. 10. 3 

If the contempt be pardoned, excommunication for it is dil- 
charged. 2 Rol. (178.) 1.45. Jon. 227. Cro. Car. 199. 

If a bill in the far-chamber, before pardon, be exhibited for 
matter within the juriſdiction of the court as to one defendant, and 
for a matter ſcandalous as to another, and after a pardon of a/l 
contempts the bill is diſmiſſed as to the ſcandal with colts ; the coſts 
are diſcharged by the pardon. R. Hut. 79. R. Cro. Car. 68. 

Tho' a bill depending was excepted out of the pardon : for this 
relates only to matter againſt the other defendant, R. Hut. 79. 
After an indiQtment for a forcible entry, and reſtitution upon 
it; if the king pardons the force, the defendant cannot afterwards 
proceed upon a traverſe to the indictment to obtain reſtitution, 
K. Jel. 99. 2 Cro. 149. | 

Aſter treſpaſs for a battery, and before judgment, if the king 
pardons the force, there ſhall be no capiatur. Cro. Car. 32. 

If a ſtroke be the 1 Apr. upon which death enſues 10 Apr. and 
che king pardons all effences till 4 Apr. by which the ſtroke was 
ps, by conſequence the murder ſhall be diſcharged. R. N. 

«(0Þ 45. | 

If an obligation be ad parend mandat' eccleſiæ, a pardon, of the 
Hence and excommunication, diſcharges the obligation. Ad. 
(4.71. 2 Lev. 36. | C 

If the king, = verdict upon an obligation and non ef} fadum 
pleaded, pardons all debts, and judgment be afterwards entered; 
yet it ſhall be diſcharged by the pardon, and the defendant may 


plead it. 3 Inſt. 235. | 
A pardon of a Alt diſcharges all ſuits for it; or vice verſa. 

2 Inft. 239. . N 

Uf 


"Te 


pleat before the pardon. This is the true ſenſe of the doQrine in 
| Oxle's cale. Plnud. 401. ſupra. Quod nota. Nichlas's caſe, 


1 251. : 


goods or lands forſeited by the outlawry, without words of reli 


after, tho' he had before the atrainder. 13 H. 7. 17. 4. 


acceptance of a plurality, dees not reſtore him to the ſormet 


PARDON. 2 
Uf the felony has it's commencement before the pardon fakes 


Place, but not it's completion, the pardon ſhall operate in favour 
of the priſoner, as it would have done had the felony been com- 


1748. Faſt. 6414 
(F) That not. 


UT a pardon of all felonies, where the party is attainted, do-: 
not diſcharge the attainder, or execution upon it. K. P C. 
10. 6. H. P. C. 251. 3 Inſt. 238. | 
So a pardon of the attainder, or execution, without mention of 
the felony, does not pardon the felony. St. P. C. 102. 6. H. B. 


Nor ſhall a pardon of the felony only, when a man is abjured, 
diſcharge bun without mentioning the abjuration. St. P. C. 
102. b. - 

So a pardon of a felony of 2vh.ch he flands indicted is not good, 
if he be not indicted. H. P. C. 251. 3 Inft. 238. 

A pardon of feln, without mention of bigamy, is not good, 
where the felon hag prayed his clergy, and it was objected that 
he was Ligamus, and a writ iſſued to certify whether, Ec. &. I. 
C. 102. 6. 

So a pardon of ſeveral jointly of all felonies by them committed iy 
not good; for felony is ſeveral. 12id. „ | 

So, if it ſays, +y them, or any of them, committed. Ibid. 

So a pardon of a felopious killing does not pardon murder, 


Roy. 13. R. cont. 3 Mod. 37. | „ 
So a pardon 10 be acquitted of the eſcape of prifoners diſcharge 
him of a negligent, not of a voluntary efcape. Sz. P. C. : 02. b. d 
So a pardon of a felony for which he was attainted, & onna - 
que ad dominum regem pro felonid pre did pertinent, without words 7 
of reſtitution, does not intitle him to a debt due upon an obliga- he 
tion; for that was veſted in the king by the attainder, without * 
office. R. 2 Rol. (178.) J. 10. 
So a pardon of an outlawry for felony, does not reſtore bit 52 


tution. 2 Rl. (179.) J. 15. Vide infra. 
So a pardon of felony does not reſtore a diſability by corruptioa 


of blood. P!. Com. 557, 8. | : 
Nor enable him to be tenant by the cu'teſy, if he has not iſſue 


[If a man gives a ſtroke, or poiſon (which till death enfue 
upon it is only a miſdemeanor) and a pardon is granted of al 
miſdemeanors, Ec. but not of murder or poiſoning, and aſtel- 
wards the party dies, the felony is not pardoned. MNic/olas's caſt, 


1748. Foft. 64.] 725 | 
A pardon to a parſon of a church of all contempts, &c. aſter 


church. K. Join. 339. 


« 


"PARDON. 


Fo a pardon does not diſcharge the thing in which the ſubject 
has a property, or intereſt ; as, if a {uit be in the ſpiritual court 
for tithes, a legacy, contract or matrimony, &c, K. 5 Co. 51. a. 

Or, for dilapidations. R. 3 Md. 56. ; | 

If an incumbent, &c, accepts a plurality, the intereſt of the 
patron or king, to preſent, ſhall not be diſcharged by a general 
pardon. K. Cro. Car. 357, 8. | 


amends and recompence to the owner, tho' the king has pardoned 
the offence. R. Dal. 60. . 


charged by a parden ; for it is a forfeiture to the party grieved. 
S:mb, 1 Sal. 383, 4. | | 

So, after an indictment for a nuſance, and a fine upon it, if 
there be a pardon of all effences ; the nuſance may be afterwards 
removed ; for it is annoyance to the ſubject. R. Sal. 458. | 

So, if the king pardons the judgment given againſt the petit 
jury in an attaint, the party ihall have reſticution ; for the right 
of the party is not diſcharged by the pardon. |. 3 1½fl. 237. 

$o the king cannot by his pardon diſcharge a nuſance, on an 
indictment for it: for the ſuit is given to the king, for the re- 
ſormation of the nuſance. Jvid. „ ; 

Nor, a recognizance or obligation to the king, for ſurety of 
the peace; before the condition broken. 3 Ii. 238. 

Nor, an action commenced qui tam, &c. upon a penal ſtatute, 
except for the king's 'motety or part. id. | 

Nor, a penalty given to the party grieved. Ihid. 

[Nor penalties given between the informer and the poor of the 
pariſh, Horwel v. James, 7. 21 G. 2. Sir. 1272.] 
Nor, a penalty for ſecuring a duty, given in recompence of a 
duty taken away: as, where the /7. 6 Ann. 16. gives 406. per 
ann. for admiſſion of every broker, and that any not admitted, 


rs Sc. acting as a broker, ſhall forfeit 25/. The penalty ſhall not 
ga” be diſcharged by an act of pardon of all offences the king may 
out tardon, K. 2 Md. Ca. 103, 4. 


* by an act of grace. Ludlam v. Lofez, M. 9 G. Str. 
529. . : | 
80 a pardon does not diſcharge a thing conſequent, in which 
the ſubje& has an intereſt veſted in him: as, if colts are taxed in 
the ſpiritual court, a pardon of the offence does not diſcharge tho 
colts. K. 5 Co. 51.6. R. 2 Cro. 159. Cre. Car. 199. 855 
Ibo the party appeals after coſts taxed, by which the ſentence 
is ſuſpended. R. 5 Co. 51.6. | | 

Tho' coſts are awarded, and not taxed ; ſor by the award 


304. J. 40. | 

So, if the party appeals after coſts taxed, and then the pardon 

comes, and upon the appeal the former ſentence is annulled, and 

colts given to the appellant ; theſe coſts are not diſcharged by 

the pardon : for the coſts being taxed in tbe original ſuit, the 

party had a right of appeal, which was not taken away by the 
| 5 pardon; 


So treſpaſs lies upon the ft. de malefuctoribus in parcis, for the 


So a penalty upon a conviction for deer-ſtealing, is not diſ- 


the party has an intereſt in them. Go. Car. 9. Cont. 2 Rol. 


PAR DON. 
pardon; and by conſequence has a right to the coſts, R. Cy, 
Car. 47. | | | 

So, a pardon, after judgment and coſts taxed in the far. chan- 
ber, does not diſcharge the coſts and damages given. 3 Inf. 238. 

So a pardon of an offence does not diſcharge a collateral thing 
ſubſequent to it. . 

So, if the king pardons an intruſſon and eniry, this does not 
diſcharge the profits; for he fha!l have account for them againſt 
the intryder, or debt againſt his leſſee, if theſe actions are nut 
pardoned. 2 Nol. (178.) R. a 

[So the crown's ſhare only of a forfeiture is pardoned by an act 
of general pardon, but not the informers on an information filed 
previouſly. Weddel v. Thurlav, T. 10 Ann. Parker 280.] 

So 9 G. 3. c. 37. which diſcharges perſons who have incurred 
_ penalties, if they pay the duty before, £7c. bars only future 
actions, but diſcharges not defendant againſt whom verdict waz 
obtained before. Couch v. Jefferies, T. ꝙ G. 3. 4 F. M. 2460. 

If the king pardons an eu/lawry, the fine to the king is not dil- 
charged. 2 Rol. (179.) J. 10. | 

If a man, bound in a recognizance to the peace, commits 2 
felony ; a pardon of the felony does not diſcharge the breach of 
the recognizance. 2 R (179) J. 17. | ; 

If a man be outlawed, a pardon of the outlazwry does not give 
the goods, without words of reſtitution. 3 Inf. 238. | 


(G) Pardon, How granted, 


A Pardon ought to be under the great ſeal. 1 Bl. Rep. 480.“ 
he method of pardaning, on the circuit, and at the 
Old Bailey is this; a ſign manual iſſues, ſignifying the king's in- 
tention of either an abſolute, or conditiona] pardon, and direQing 
the juſtices of gaol delivery, to bail the priſoner, in order to ap- 
pear and plead the next general pardon, that ſhall come out, 
which they do accordingly ; taking his recognizance to perform 
the conditions of the pardon, if any. 1 Bl. Rep. 479.* 
If a man be found guilty of homicide ſe defendendi, he ſhall 
have a pardon of right. H. P. C. 250. | TE 
For, by the ff. Glo. g. les juſtices afſawoier au roy, et le 11 
luy en fra ſa grace, ſi luy pleiſt. 155 1 
And therefore, the juſtices, upon his requeſt, let him to main- 
prize, and give a writ to the chancellor containing the whole re. 
cord of his acquittal, upon which certificate the chancellor ſhall 
make his pardon, without ſpeaking to the king. Si. P. C. 15. 
(2 Inſt. 316.) | 
But he ſhall not be diſcharged without a charter of pardon. 


SE Kis. a. = | 

By the /+. 27 Ed. 2. ſt. 1. 2. in every charter of pardon, tht 
ſuggeſtion, and the name of him who makes it, ſhall be com- 
prized ; and if the juſtices find the ſuggeſtion falſe, the c 
ſhall be diſallowed. e 


A 


u. P. C. 163, a, 
y „ 
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And by the ff. 5 H. 4. 2. the name of him who makes the 
ſuggeſtion ſhall be ſpecified in the pardon ;-and if a felon becomes 
a thief afterwards, he for feits 100. to the king. 

Bur the effect of theſe ſtatutes is evaded by a non-obflante. , 
dt. P. C. 104. a. En | : 
So, by the fl. 13 R. 2. fl. 2. 1. in a pardon of treaſon, mur- 
der, or rape, if the offence be not ſpecitied, the charter ſhall be 

diſallowed. Conf. by the fl. 16 K. 2. 6. FE 

But a ſmall or immaterial miſtake, in a pardon, does not vi- 
tiate the charter : as, if it ſays, in conſideration of ſervice by his 
family verſus the crown, where it ought to be, erga the crown. 
i Rol. 297, 8. 7 | 

If the indictment be, A. B. of C. in com. D. and the pardon 
omits in com. D. For tonſtat de perſona. R. 1 Rol. 297, 8. 

If the indictment be, J. B. of C. knight, and the pardon be of 
A. B. baronet. Per 3 J. Holt. cont. Comb. 184. 


(H) How the Party ſhall take the Benefit of 


F a pardon be by an at of parliament, in which there is no „ 
[ exception, the defendant ſhall take advantage of the pardon, min 
without pleading.” St. P. C. 104. a. 3 Infl. 234. YA. (L. 46.) 
Cn. 83, 4. Mi | 


And the court ſhall give him the benefit of the act, tho' he 
waives, or refuſes it. &. P. C. 103. a. | 
So he ſhall have the advantage without pleading, where the 
act ſays, that he ſhall take advantage without [pleading ; tho 
2 are exceptions in the ſtatute. Sr. P. C. 103. 4. Semb. 

ne 71, 2 | 


2 the exception goes only to particular perſons by name. 
2 Leo. 28. | | 

Bur, generally, when there are exceptions, the party ought to 
plead, and ſhew that he is not a perſon excepted. Sr. P. C. 
103. a H. P. C. 252. Cro. Car. 449. Pl. Com. 103. 4. 
2 Ls. 28. 3 Infl. 234. | EY 

So a ſpecial pardon ſhall not be intended, if it be not pleaded : 
as, if an entry of a judgment, where the-plea was after a'general 
pardon, be, nil de fine quia. pardonatur ; for the pardon not being 
pleaded, thall.not be intended. R. 1 Leo. 300. Oo. El. 153. 

80, if a capiatur, or in miſericordia be entered, where the plea 
was after a general pardon, it is well: for perhaps there was a. 


exception. K. v. El. 768. 758. 

And if there be a general pardon, in which there are ex- 
ceptions, the court need not take notioe of it, if it be not pleaded. 

(4 71. ER | | 
So, if a man has a charter of pardon from the king, he ought 
to plead it in bar of the indictment. 1 Kol. 2979. 

O he ought to plead it, ſhewing his charter ſub pede ſgilli. 


ot, V And 


- 
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and the condition be literally, though not ſubſtantially, complied 
with, the priſpner ſhall be diſcharged. 2 Bl. Rep. 797.* 


charter and the indictment, he ought to aver that he is the ſame 


may plead it, tho' he has n 


N 2 * 
* . 


PARDON. 


And if he pleads not guilty, he waives his pardon. K. Kelp, 25. 
Vet, if a pardon be of murder and manſlaughter, and he pleads 
not guilty to the indiQtment for murder, and is found guilty of 
manſlaughter, he ſhall afterwards have the benefit of the pardon. 
Dub. Kelg. 25. | ET TE ; 
n an indictment for returning from tranſportation, the 
king's ſign manual may be given in evidence; and if not revoked, 


[Defendant in an information for maihem ſhall have the bene- 
fit of an act of grace, though he did nor inſiſt on it at his trial; 
but ſhall pay proſecutor full coſts. Rex v. Haines. P. 21 C. 2. 


1 Will. 214.] EY | 
So, if there be a variance in the addition, c. between the 


perſon. H. P. C. 253. 
And if the pardon be between the verdiQ and the judgment, he 
bene in court, for neceſſity; for he 
cannot have an audita querela, or ſcire facias, againſt the king 
3 Infl. 235. a | . | 
So, by the fl. 10 Ed. 3. 3. a man pardoned ought to find fir 
ſufficient mainpernors, before the ſheriff and coroners of the 
county where the felony was done; and the mainpriſes ſhall be 
fealed with their ſeal, and returned into chancery ; otherwiſe the 
charter thall be holden for none. Bur this ſtatute is now re- 
pealed by the f. 5 H 6W.& M. 13. | 
And therefore, when he pleads his pardon, he ought to hate 
a writ of allowance, teſtifying that he has found ſureties accord: 
ing to the ſtatute. 4 Mod. 62. Ray. 13. Per Holt, Sh. 283. 
Sal. 499. 3 Infl. 235. | 
Or he may plead the pardon, with an averment that he bu 
found ſureties, prout patet per recordum. 3 Infl. 235. 
So, by the fl. 5 & 6 W. & M. 13. which repeals the / 
10 Ed. 3. The juſtices, before whom a pardon of felony 
pleaded, may at diſcretion remand the party to priſon, till be 
enter into recognizance with two ſureties, or if an infant, t 
covert, till they find two ſureties for good behaviour for ſeves 
ears. ; 
[There has been no inſtance, ſince this ſtatute of the coun' 
requiring recognizance for the good behaviour of a perſon par 
doned for murder. Rex v. Chetwynd, H. 17 G. 2. Str, 1203} 
But there needs no writ of allowance, if there be a ſpecial wr 
ante. H. P. C. 250. Cre. Car. 596, 7. 

So, if he has no writ of allowance, be fhall not be hange! 
. | 

So it is nut neceſſary for treaſon. R. Co. El. 8 4. 

So, by the /. 10 Ed. 3. 3. if he finds ſurety for his good beb- 
viour, and after mainprize does contrary to the peace, 
charter ſhall be held for none—(Repealed by the /t. 5 6 
M. 13.) | * 


; PARDON, - 

| And therefore, upon the peace broken, a ſcire facias lies to re- 
peal the patent; and he ſhall be hanged for his firſt offence. H. 
2 4 252. . , 


So, if it appears by an indictment confeſſed in the ſame court 
where he pleads his pardon, that he has broken the peace ; the 


charter ſhall be diſallowed. St. P. C. 104. a. | 


But where there is a ſpecial nan- obſtante of the ſtatute in the 


charter, it ſhall be good, tho the peace be broken. H. P. C. 252. 


So, if a man be outlawed in an appeal, and has a pardon, he 
ought to ſue a ſcire facias, againſt the appellant, before allowance 


of the pardon. St. P. C. 104. 6. ; 

[On a pardon for a miſdemeanor, the defendant ſhall not be put 
to the bar, nor plead it on his knees. Rex v. Hales, M. 2 G. 2. 
Kr. 816.] fs | 


(0 Exception in a Pardon. 


]F an offence be excepted, a corporal or pecuniary penalty, 
conſequent to it, is alſo excepted. ' R. 5 Co. 47. a. | 
If an offence and fraud, in not collecting or paying the re- 

venue, or other money to the king, be excepted ; a penalty for 

importing prohibited goods will be excepted. Dub, F Mod. 241. 
If accounts are excepted in an act of pardon, a ſum due upon 

an account ſtated is excepted. -R. 3 Lev. 135. 

80 a debt for rent to the king, ſhall be excepred, tho' by ne- 
gligence of the clerk it was not in charge in the eæcheguer. R. 

Cro. Car. 349. | | 
If a bond to pay a debt, &c be excepted, a recognizance to 

pay it ſhall be within the exception. R. Hard. 369. 

If burglary be excepted, a man attainted for burglary is within 
the exception. 3 Inſt. 234. | 
But where an exception goes only to the penalty, or forfeiture, 
nothing is excepted, but what is neceſſary for recovery of the pe- 
nalty ; as the proſecution : for the impriſonment and all corporal - 
puniſhment are pardoned. R. 5 Cv. 47. a. . 

If all offences in taking away, or purloining the king's goods, 
money, c. are excepted, felony in purloining them will be par- 
doned. Hard. 367. (Cro. Car. 449.) TY | 

rad exception of murder does not extend to a felo de ſe. R. 
1 Lev. 8. | 


— rn a _ 2 


M o | 
(A) Parith, when taken for a Dioceſe. 
PAROECIA 8 antiently the precinct or dioceſe of 


the biſhop. Seld, de Dec. 80. [Edit. 1726. 3 wol. 1120. 
*2 Will. 182. PI A / 85 : | E , 
Na 
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(B) Pariſh. | 


(B. 1.) What ſhall be. 


T N the time of Honorius, archbiſhop of Canterbury, England was 
divided into pariſhes. Camb. Brit. in the Introdiftion. Cont. 


Seid. H. H. of T. 3 vol. 1208. 
Every precinct which belongs to the ſame parochial church, is 


one —_—_— Nom. verb. Pariſh. 


A pariſh was a precinct within a PRES which comprehended 


one or more vills, or a leſſer territory. Kell. de Dec. c. 6. ,. 3. 
p. 80: 3 vol. 1120. ä 


For Teveral vills may be'contained in the ſame „ 

And therefore, paroc/ia is ſaid to be, locus in quo Populus alicujus 
eccleſiæ degit. 5 Co. 67. a: _ 

So, plures hamletti potuerunt pertinere ad unam parocliam, Fl. 4. 


6. 15. ¼ 9 
So flures parochie patuerunt pertinere ad unam villam, H. 4 


O'S 


6. 2) What not. 


But if a place has not a church, cheats, and ſacramen- 
talia, it is not properly a pariſh, | 

So it ſhall not be a parith by reputation within the ſt. 43 El. 2. 
if it had not a parochial chapel, chapel-wardens, and n. 
at the time of the ſtatute, R. Sal. 501 
Fog it had a diſtin& overſeer, and maintained its own poor. 

501. 
Tho it had alſo a chapel-· warden, by whom rates are collected 


there, and paid to another pariſh, 1bid. 


So land ſhall not be within any pariſh, unleſs by preſeriptn 


| or act of parliament. Sti. 137. 


So a place, c. may be extraparochial. ; 
| Yet an extraparochial place is within a county. Per Hil, 


Slin. 685. 
(C) Gill. 
(C. 1.) What ſhall be. 


| LV ILLA eſt ex pluribus man ſionibus vicinata. Co. I. 115. b, 


[A vill muſt conſiſt of ten families, or have a conſtable, 0 
at leaft the reputation of a. vill. Rex v. 8 N. 8 C. 2 
B. S. C No. 11. Sir. 1004. Rex v. Grafton, P. 10 C. 1 
B. K. C. No. 31. Str. 1071.) 
And a vill is the genus, which comprehends Went ſpecis 


0. L. 115. 6, 


For every borough is a vill; but not 2 cerſo. Thid. 
So every pariſh ſhall be intended to be but one vill, if 14 
not appear to e O. L. 125. 6. 5 1 


> » Y-> 


D 


1 Vent. 170. ; 
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So every place ſhall be intended a vill primd facie, if it does 
not appear to the contrary. Co. I. 125. b. R. 2 Cra. 263. R. 
Sal. 501. | z 

Ang therefore, if a fine be levied of lands in 4. and the pa- 
riſh of 4. comprebends ſeveral vills, 4. B. Ec. nothing paſſes 
but land in the vill of 4. and not land in B. or other vills within 
the parith of 4. R. 2 Co. 120. Vide Fine. (E. 4.) RE Sp cal 

Bur a fine of land in the pariſh of A. paſſes land in all the vills 
of the ſame pariſh. R. 1 Vent. 170. | | 

So a fine in A. which has a ſuperintendency and- conſtable- 
wick, which extend over ſeveral vills, paſſes land in thoſe vills. 


If all the houſes in a borough are decayed, yet it continues a 
vill. Co. L. 115. 6. > | 


(C. 2.) What not. 


But it ſhall not be accounted a vill where there is not, and 
never was a parochial church. Co. L. 115. 6. | 

So one vill cannot be within another vill: and therefore, if in 
replewin, the taking is ſuppoſed in a warren in A. and the defend- 
ant avows for rent out of a manor, which extends to 4. and B. 
and the plaintiff alledges an aſſignment of dower out of B. and 
avers that the warren in B. was within 4. This is bad; for B. 
which ought to be intended a vill, cannot be within 4. which 
ought alſo to be intended a vill. R. 1 Sid. 10. 

[An extra- parochial place, conſiſting of two houſes, Efc. 300 
acres of land worth 3001. per annum, belonging to, and in the 
occupation af ſeveral perſons, * are not ſufficient to conftitute a 
vill.“ Rex v. Denham, P. 8 G. 2. B. S. C. No. 11. Str. 1004. ]. 

[Nor an extra- parochial place, a manor, formerly a nobieman's 
ſear, and park, fince converted into farms, and having five houſes 
occupied by five tenants. Rex v. Grafton, P. 10 G. 2. B. S. 
C. No. 31. Str. 1071.] 

[Nor extra- parochial place, conſiſting of one capital meſ- 
ſuage, two old cottages, one new one, and one tenement, part 
of the capital meſſuage, all let to one, and inhabited by him and 
his under-tenants. Rex v. Showler, J. 3G. 3. B. M. 1391. 


. 
Vide Chaſe, (C.) 


PARLIAMENT T. 
| (A) Jts Name, 
THE parliament is the higheſt and moſt honourable and ab- 
" ſolute court of juſtice wtthin the realm, compoſed of 
15 6s and lords and commons of the realm. Co. L. 109. 6. 
. a | | 


And is known by ſeveral names. 4 Infl. 2. 
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+ [But now 


by,. 1 G. 1. 
. 2. 38. par 
be accounted from the day on which by the writ of ſum mons the parliament ſhall be ap- 


pointed to meet, unleſs ſooner diſſolved by his majefty.] 


any want of a writ of ſummons or defect therein, or other defet, 


months, unleſs ſooner prorogued, or diſſolved by the ſucceſſor. 


PARLIAMENT. 


(B) Its Antiquity” 
H E parliament, 1 8 ſpectes oft antiquiſſima, þ dig- 
nitatem eſt honoratiſſtma, ſi juriſdictionem eſt capaciſſima. ꝙ Co. 
Pref. | | : 


Tempore Ine & aliorum regum Saxonum fuerat con ventus ſapientum 


. 


ſtiritualium ©& temporalium. 9 O. Pref. | 
() When it ſhall be ſummoned. | 


B Y the ſt. 4 Ed. 3. 14. confirmed by 36 Ed. 3. 10. a parliament 
' ſhall be holden every year once, or more often, if need be. 
By the t. 16 Car. 1. I. a parliament was to be held every third 
year.—Bur this was repealed by the /7, 16 Car. 2. 1. | 
And by ie ſame ſt. 16 Car. 2. 1. it was enacted, that parlia- 
ments thall not be intermitted, or diſcontinued above three 
years at moſt : but within three years after the determination of 
any parliament, or if occaſion oftner, the king ſhall iſſue writs 
for a new parliament. . | 
So, by the /t. 1 V. & M. ſt. 2. 2. it was declared, as the right 
of the ſubjeèt, that parliaments ought to be held frequently. 
And by the t. 6 W. S M 2. a parliament fha]l be holden 
once in three years at leaſt: and after the determination of every 
parliament legal writs under the great ſeal ſhall be iſſued for cal- 


ling a new parliament. f 


liaments ſhall and may have continuance ſor ſeven years, and no longer, t6 


A writ of ſummons ifſues from chancery, by advice of the king 
council, for ſummoning the parliament to aſſemble at the return 
of the writ. 4 Inſt. 4. Vide poſt, (D. 8.—E. 1.) 

But by the /t. 12 Car, 2. 1. it was enacted, that the houſes 
then ſitting ſhould be the houſes of parliament, notwithſtanding 


So by the t. i W. & M 1. | 
By the t. 7 & 8 . z. 15. no parliament ſhall be diſſolved by 
the demiſe of the king, but thall immediately meet and fit for fir 


If ne parliament be then in being, the laſt preceding parli- 
ment ſhall immediately convene and fir as aforeſaid. 


D) Uſhat Perſons compoſe it. 
. HE parliament conſiſts of the king, lords, and commons 
* OG. I. 109. b. Sal. 510. 132 OR i . 
Of the king and three eſtates of the realm, viz. the lords {pit 
fual and temporal, and the commons, 4 Inſt, 1. Ha, Jai 


„ 


it 


{pe 


18 Jac. Ruff. 21. 
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Of the king and two * By the Ki Ing at a z Parliament, 


But it is not neceſſary, that, the lords ſpiritual or temporal 
ſhould always aſſent to every act; for if all the lords ſpiritual are 
abſent, an act by aſſent of the king, the other lords and commons 
will be good. Vide pat, (G. 10.—R. 3.) 

80, if all the lords temporal are abſent. Vide poſt, (R. 3) 

So, if the lords ſpiritual are preſent, and all diſſent. Ibid. 

The lords and commons antiently fat together. 4+*1nf. 2. 
2 Bul. 173. Cont. Pref. Cot. Abr. 5. Videpoſt, (E. LN 

All the lords ought to be ſummoned. 4 In/t. 1. 4. 

And all the knights for ſhires, citizens and —_— ought to 


de elected, which are 493. 4 Inſt. 1. 


And by the /t. 5 Ann. 8. at the union, 16 peers and 45 com- 
moners are added for Ccorland, 


0. 1.) The king, 


The king is caput parliamenti. 4 5 „ Me Few; 2, in 
nrg. . 


(D. 2.) The Lords Spiricual. 


The lords ſpiritual, viz. the archbithops and biſhops fir in 
parliament by reaſon of their baronies ; for they hold their bi- 
ſhopricks per baroniam. 4 Inſt. 1. 45. 

And they ought to be ſummoned ex debito juſtitie. 4 Inſt. 1. 

The ſummons to the lords ſpiritual names them * their 
chriſtian name, and their name of dignity. 4 Inſt. 5 

But an addition of the ſurname does not vitiate the writ. Ibid, 

A biſhop elect may be ſummoned as a lord of parliament. 
4 Inſt. 47. 

A ſummons to an abbot or prior named him by his dignity 
only. 4 Inſt. 5 

An abbot, 85 tho ſummoned, needed not to have come to 
parliament, unleſs he held per baromam ; for he was dead in law. 
4 Inſt. 44, 5. 

So, tho' -_ had often ſerved in mane... 4 Inſt. 45. 

And where the king granted to ſuch an one to be a lord ſir 
tual of parliament, it was void. 164d. 


(D. 3) The Lords Temporal. 


Every duke, marquiſs, earl, viſcount, and baran of England, 
by creation or deſcent, ought to be ſ ummoned to Rs ex 
debito juſtitie. 4 Inſt. I, - 

If he be of full age. 4 Inft. 1. 


A ſummons to a temporal baron mentions his chriſtian name, 


aud his dignity, 4 Inſt. 5 


1 he be a Fg that is frequently added. Ibid. 3 
An 
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(D. s.) 
Kniglits of 


ſnires. 


(D. 6.) 
Citizens. 


Pref. 11, 12. | 
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And if his ſurname be added it does not vitiate the writ, | 


* 


Ibid. „ 
If a knight or eſquire be ſummoned by writ to parliament, he 


cannot refuſe. 4 Inſt. 44. | 
(b. 4.) The, Commons. 


The commons make the third eſtate of parliament, and corſſt 
of knights of ſhires, citizens, and hurgeſſes. 4 Inſt. i. 

And all ought to be elected by writ ex debito 7u/titie. Mid 

And they repreſent all the commons of the realm. IBid. 
The beginning of the commons' attendance in parliament 
ſeems to have been ſince the goth year of H. 3. Cot. Ar. 

The firſt writ for the election of knights, citizens, and bur- 
geſſes, ſeems to have been in the 49 H. 3. Cot, Abr. Praf. 13.6. 


A writ goes to the ſheriff of every county in England and 
Wales, commanding, quod duos milites gladits cindlos magit idonev 
i diſcretos comitatis tui, Wc. eligi fac, fc. Co. L. rog.b. 

Inſi. 6, | | 5 
4 I 49 H. 3. a writ of ſummons was directed to the ſherif 
of every county, quod wenire fac duos de legalioribus & diſcretio' 
militibus ſingulorum comitatuum. Dug. Sum, Parl. 3 Cit. A. 


Pref. 13.6. | 
And from that time, the counties of Bedford, Berks, Buck, 
Cambridge, Kent, Cornwall, Cumberland, Derby, Dewon, Dorſet, 
Fork, Hſſex, Ghuceſter, Hereford, Hertford, Huntingdon, Lancaſie, 
Leiceſter, Lincoln, Middleſex, Norfolk, Northampton, Northumter 
land, Nottingham, Oxford, Rutland, Salip, Somerſet, Southam{tin, 
Staffrd, Sufpo/k, Surry, Suſſex, Warwick, Weſtmoreland, Wilts, and 
Morceſter, have ſent each of them two knights. | 
By the /t. 27 H. 8. 26. / 29. every county in Wales ſhall ſend 
one knight to parliament. | 
By the ſt. 34 & 35 H. 8. 13. the county palatine of Cheſt 
henceforth ſhall have two knights, to be elected by proce: from 
the chancellor of England, to the chamberlain of C/eſter, his lie 
tenant or deputy. | 
By the /t. 25 Car. 2. 9. the county palatine of Durham ſhal 
have two knights in parliament, to be choſen on a writ-fron 
the chancellor, Cc. to the biſhop of Durham, or his tempori 
chancellor, 755 „5 


A writ to the ſheriff of every county commands, uad de quali 
c:witate comitatils lui duos cives, fc, 4 Tuſt. 6. Co. I. 109.0 

Anno 49 H. 3. a writ of ſummons was directed to the cit"! 
of York, and required them to ſend to parliament 2 de diſcretion 
bus, legalioribus, & prioribus civibus, Ec. Dug. Sum, Parl. 3 
Citizens and burgeſſes were not afterwards ſummoned with tit 
knights of ſhires, to parliament, till 23 Ed. 1. but the king (i! 
them commiſſioners, wha aſſeſſed or levied upon them the * 


152 
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un greater tax than was granted by the knights of ſhires. Bra. 
Treat. de Burg. 25 ad 32. Dugdale mentions the ſecond ſummons, 
22 Ea. i. Dug. Sum. Parl. 7. | 


A writ to the ſheriff of every county commands, uod de ge- (0 2.) 
libet burgo duos bus genſes de dliſcretiorilus & magis ſufſicientibus, Ic. Burgeſles, 
Int. i 10. EG Re | 
; 2 was done anno 49 H. 3. Dug. Sum. Furl. 3. A writ 
| was directed to the burgeſſes of every borough. 
Burgeſſes were rot afterwards ſummoned to parliament till 22 
or 23 Ed. 1. Bra. Treat. de Burg. 25. Sc. Dug. Sum. Part. 7. 
By the f. 27 H. 8, 26. / 29. the counties of Brecknock, Den- 
2h, and every ſhire in Wales ſhall ſend to parliament one knight, | 
and every ſhire town {except Merioner/h) one burgeſs. -] 


þ The writ forſummons, or election, ſhall. have no material al- (P. 8.) 
teration, or addition, without act of parſiament. 4 Inf. 10. 3 


By the ,. 7 & 8 V. 3 25 there ſhall be forty days between x;.&ion. 
the tele and return of the writ of ſummons. | 5 
And tne lord chancellor, c. ſhall iſſue writs for the election 
with as much expedition as may be. 8 
And as well on calling a new, as on a vacancy in parliament, 
the writs ſhall be delivered to the proper officer, to whom the ex- 
ecution of them belongs, and no other. | . 
Before the writ of ſummons iſſues, the king gives a warrant to 


he, the chancellor, by bill ſigned, for iſſuing the writs. Vide 
ſet D Faves 2. "The form of the warrant, wide in D*Kaves 2. 

lier If the perſon elected dies, or makes election for another place, 
le the ſpeaker iſſues a warrant to the clerk of the crown, upon mo- 


tion, to make a writ ſor another election at the vacant place, 


and 29 Nov. 1710. e 

Py if the perſon elected accepts an office, be made a peer, Ce. 
ſend d. | 

"Tho! there be a petition depending for the election at the ſame 
Leſter place, if it be not againſt him who dies, fc. 30 New. 1710. 
from Or, there was not any candidate, but the perſons who are re- 
fieu- turned, Ibid. e | be 
| The writ of ſummons ſhall be, teſte the king. 

ſhall Or, tete the chief juſtice, or guardian of the realm. 4 Inſt. 6. 
from [By ſtat. 0 G. 3. c. 41. the ſpeaker, during receſs of parlia- 
por ment, may iſſue his warrant to the clerk of the crown, to make 

out a writ for electing a member in the room of one dead during 

receſs, on the death being certified under the hands of two mem- 
walibe bers. He muſt give notice in the Gazette, and not iſſue warrant 
9. b till fourteen days after ; nor unleſs the return of the deceaſed  - + 
eitinens member was brought in fifteen days betore tlie end of the ſeſſion 
reli preceding his death.] | 2 
l. 4; But the ſpeaker 1s not to iſſu« his warrant for a new election, 
rich the unleſs the death was certified, ſo that notice may be given 14 
ng (at days before the meeting of parliament, nor where a petition was 


dependiag | 
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depending at the laft prorogation 


Ei ; 7 4 0 
He may iſſue his warrant on a member's becoming a peer, in 


the fame manner as if he were dead. /. 2.* 


A man, attainted for treaſon or felony, cannot be elected; 


Who cannot for the writ ſays, magis idoneos & diſcretos eligi fac, c. 4 Inft. 


be elected, 47.8 


and who 
may. 


So, temp. H. 7. perſons outlawed for treaſon could not come 
into parliament, till their attainders were reverſed. R. Bac. H, 
2:13. | : | 
action. R. per all the J. 1 And. 293. oP 

Nor, perſons taken in execution upon a judgment. M. 57. 

An alien cannot be elected to parliament, or, if he be elected, 
ſhall not fit. 4 Inft. 7. FVV 

Nor, a denizen. id. 

But a man, when naturalized, may. 16:4. | 

A clergyman cannot be elected; for he is repreſented in con- 
vocation. 4 Inft. 47. Mo. 783. | | 

Tho he be of the inferior order. 4 Inſt. 47. 

By the /t. 46 Ed. 3. No. 13. a man of the law, following buſi- 
neſs in the king's court, and ſheriffs, ſhall not be elected for coun- 
ties. Cit. Alr. Pref. 7. Vide infra. 

A judge of B. R. or C. B. or a baron of the exc/egquer cannot 


be elected; for they are aſſiſtants to the peers. 4 Inſt. 47. Je. 


men Thorp, a baron of the exchequer, was ſpeaker to the commons, 
31 H. 6. | 

By the /t. 5& 6 W. E N. 7. ef. 2. no member of the houſe 
of commons ſhall be, directly or indirectly, concerned in farming, 
collecting, or managing of duties given by N 6 or other ad, 
except commiſſioners of the treaſury, officers of the cuſtoms or ex. 


ciſe, and commiſſioners of the land tax. 


But he may be a member of the corporation erected by the /. 
5 6 V. & M. 14. / % 2. | 


| He may have a judicial place in the dutchy court, or other 


court, eccleſiaſtical or civil. 4 Inſt. 47. 

By the /t. 12 0 13 M. 3. 2. after limitation in the houſe of 
Hanover, no perſon in an office or place of profit under the king, 
or who receives a penſion from the crown, ſhall be capable 
ſerving as a member of the houſe of commons. —But by the /. 
4& 5 Ann. 8. this was repealed. 

By the /. 4 U 5 Ann. 8. no perſon, who, in his own name, 
or in truſt, hath any new office or place of profit under the croun, 
then after created, no commiſſioner, ſub-commillioner, ſecretary, 
or receiver of the prizes, comptroller of the accounts of the arn, 
commiſſioner of tranſports, ſick and wounded, for wine licence, 
nor agent for any regiment, nor governor, or hy 24g governor 

the plantations, nor commiſſioner of the navy for the out · pot. 
por any having a penſion from the crown during pleaſure, * 


* 


pr adjournment. N. 15 C. ze 


Nor, perſons outlawed after judgment, or before, in a civil 


mn a _ 2 awe 


IT 5X „ 


PARLIAMENT. | 187 


Abdable of being elected a member of the houſe of com- 
ds a 8 | | __ f[Theelec- 


E by the ſe. 6 Ann. 7. after the union. | tion is de- 


And by lat ſtatute, all diſabled to fit in parliament of England _—— 
ſhall be diſabled in the parliament of Great Britain. not ſit or 
Nor, by the ſt. 1 Geo. 56. any perſon, having a penſion vote, on 
from the crown for a term of years in his own name, or pain 3 
in truſt. - IRE: 5 | . 
No judge of ſeſſion, juſticiary or exchequer in Scotland, is 
capable of being choſen a member of the houſe of commons, 
G.. 4. 16 | | 
f By /tat. 15 C. 2. c. 22. commiſſioners of revenue in Ireland, 
of the navy, clerks in the following offices ; treaſury, auditors, 


| tellers, or chancellors of exchequers offices, admiralty, paymaſter 


of army or navy, ſecretaries of ſtare, ſalt, ſtamps, appeals, wine- 


licence, hackney-coaches hawkers and pedlars, or having office 


in Minorca or Gibraltar, (except commiſſion-officers in regi- 

ments,) are excluded from being members of the houfe of com- 

mons. 5 | 
By 22 G. 3. c. 45. every perſon who ſhall directly or indireQly, 

by himſelf or by any other to his uſe, hold any contract made 

with the commiſſioners of the treaſury, navy or victualling office, 

or the maſter general or board of ordnance, or any other perſon, 

for or on account of the public ſervice ; or ſhall in purſuance of 

any ſuch contract, furniſh any money to be remitted abroad, or any 

wares, or merchandize to be uſed in the ſervice of the public, 

ſhall be incapable of being elected or fitting or voting in the 

houſe of commons, during the time that he ſhall hold ſuch con- 

tract. | ; ' 

By the /. 9 Ann. 5. no perſon ſhall be capable, tc. who 

ſhall not have a freehold or copyhold for his on life, or 3 

greater eſtate in law or equity, and for his own uſe, of the 

annual value of Gool. if a knight; zool. if a burgeſs, &c. in 

England, above repriſes and all incumbrances that may affect t[W ales, or 

the lame, | | ; Berwick. 
An infant within the age of 21 years cannot be elected. 4 Inſt. F{ Provided, 

47 —And by the /f. 7 8 M. z. 25. the election of an infant is wee eee, 

void, and if being returned he fit, he thall incur the penalty, as if eldeſt ſon of 


2 


he ſat without being returned. | a peer, or of 
By the /t. 4 © 5 Ann. 8. confirmed after the union by the fe. 3 


Ann. 7. if any accept any office of profit from the crown, while re © 
a member, his election ſhall be void, but he may be capable of knight of a 
being again eleded. ug ae WG 

By the ſt. 1 H. 5. 1. knights, Ec. ſhall not be choſen, unleſs 
reſident within the ſhire the day of the date of the writ of 
— the /t. 8 H. 6. 7. unleſs dwelling and reſi- 

nt, | 

And by the /e. 1 H. 5. 1. citizens and burgeſſes choſen 
ſhall be reſiant, dwelling, and free in the city or borough, and 
A i 

| By 


- 
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on pain of 500. and being a popſh recuſant convict, and incap- 
able of office, &c. Vide pſt, (E. 4.) 535 


the oath, and ſubſcribes the declaration in the /e. 1 V. F. M. 8. 


1699. | 


elected; for ſuch: charter of exemption is void. 4 {nſt. 49. 


of perſons qualified to be knights of a ſhire, members of un” 
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By the ſt. 23 H. 6. 14. knights of ſhires ſhall be notable knight 
of the ſame county, or ſuch notable eſquires and gentlemen born 
of the ſame county, as ſhall be able to be knights, and nat any of 
the degree of yeoman. | 

By the ſt. 5 El. 1. none ſhall enter into the parliament houſe till 
he hath taken the oath of ſupremacy, 1 El. before the lord ſtew- 
ard or deputy. i | | {5 

Nor, by the /f. 30 Car. 2. 1 /ef. 2. after the ſpeaker choſen, 
till he take the oaths of allegiance and ſupremacy, and ſubſcribe 
and repeat the declaration againft popery, between nine in the 
morning and four in the afternoon, at the table in the middle of 
the houſe in a full houfe, in fuch order as the houſe is called over, 


Nor, by the /. 7 & 8 NV. & M. 27. till at the time he tales 


he alfo ſubſcribe the aſſociation.— But by the /t. 1 Ann. ſeſſ. 1. 22. 
the aſſociation is taken away. | Fe, 

Nor, by the ſt. 13 & 14 M. 3.6. and 1 Ann. /efſ. 1. 22, 'til 
he take and ſubſcribe the abjuration oath. _ 

By the jt. 7 W. 3. 4. any perſon, who aſter the eſte, or 
the ordering of any writ, or after the vacancy, by himſelf or 
others, or by any means, before his election, gives to any 
voter, or to any county, city, town, fc. in general, any mo- 
ney, meat, drink, or preſent, &c. is diſabled ta ſerve upon ſuch 
election. 

Treating a corporation on the day of election, is a breach 
of this ſtatute. R. in the caſe of Sloan at Thetford, 26 Jar, 


But all others, under the degree 
elected. 4 Inft. 47. 
As, a banneret, Ibid. 
The heir apparent of a peer. Vide/ſufpra in marg. 9 
So he, who is judge in the dutchy, or other court. 4 Inſt. 47. 
And the attorney or ſolicitor-general. 4 Inſt. 48. cont. 

Every one profeſſing or practiſing the common law, though 
there was an ordinance of the peers in parliament, 46 Ed. 3. con. 
4 Inſt. 38. Vide jupra. + gd Were 

A mayor and bailiff of a corporation. Cont. Bro. 38 H. B. Tit 
Parl. 7. Acc. 4 Inſt. 48. | | 

A ſheriff of one county may be elected in another; u, 
Car. the theriff of Buchinglamſſtire was elected in Mſil. 
4 Injt. 48. | | = 

And the king by hi: charter cannot exempt a man from bei 


fa peer of the realm, may be 


[By ſtat. 33G. 2. c. 20. members, before they vote ar fit in 
parliament, thall deliver in a ſchedule of their qualifications ac 
cording to 9 Ann. and ſwear to it; except eldeſt ſons of peers, & 


fities, or Scotch members | 
Hat 


the ſame count 
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(en. 14 C. 3. e. 58; repeals far. 1 LI. f. and ſo much of 
gch, 10th, and 23d f. 6. as relates to the reſidence of electors 
or elected. 923 5 5 


By the f. 1 H. F. 1. chooſers of knights, Gc. ſhall be (D. 10. 
reſiedent within the ſhire the day of the date of the writ of Who ſhall 
ſummons. By che „f. 8 H. 6. 7. ſhall be dwelling and ung asder 

fident, Sc. | | | EE | a 
” By the f. 8 Hl. 6. 7. every one of the electors ſhall have lands or 
tenements of the value of 40s. per ann. at leaſt above charges: CY 
and the ſheriff ſhall have power to examine on the evangeliſts, how 
much he may expend by the year. | 1 

By the F. 10 H. 6. 2. he thall. have 406. per ann. freehold in 


By the ff. 7 t 8 W. 3. 25. before he polls, if required by any 
candidate, he ſhall ſwear he hath in that county freehold lands or 
hereditaments of 406. per ann. and hath not polled before. 
And for perjury or ſubordination, be ſubject to the penalties of 
the f. 5 El. 1 | _ 5 $1 Yide ia 
By the fl. 7 & 8 V. 3. 34. a quaker inftead of an oath in the the f. 18 
uſual form, ſhall be permitted to make affirmation in all courts and Geo. 2. 18. 
places, &c.—But the preamble ſpeaks of cafes, where proceſs _ _ 3 
iſſues for contempt.—Fide the ſl. 10 Ann. 23. 1 eee 
If a man has a freehold in antient demeſne, he may elect. Semb. 1I ly which 
cont. 4 Inſt. 4, 5+ | | | | the affirtna- 
By the ,. 7 @ 8 M. z. 25. none ſhall vote by reaſon of any 5 8 
truſt or mortgage, unleſs in the actual] poſieſſion, or receipt of __ clcc- 
the profits; but a mortgagor, or ceſtui gue truſt in poſleſſion tions 
thall vote. | TO 
By the ſame ſtatute, conveyances of any meſſuage, . er 
c. in any county, borough, Cc. to multiply votes, are void ; 
and but one ſingle voice fhall be admitted for one houſe or 
renement. | | | ; 
. By the /t. 10 Ann 23. ſuch a conveyance, on condition, Cc. 
ſhall- be abſoJuce ; and he who executes, or, being privy to ſuch . 
purpoſe, prepares ir, or votes by virtue of it for a knight of the 
ſhire, forfeits 40 J. 0 | | 
[By 13 C. 2. c. 20. the ſtat. 10 Ann. c. 23. and 12 Ann. ſtat. 
. c. 5. for preventing fraudulent conveyances, and perſons voting 
who have not been in poſſeſſion of 40 6. are extended to freehold- 
ers in towns that are counties of themſelves. ] 8 | 
By the ſt. 7 & 8 W. z. 25. none under the age of twenty-one 
ſhall be admitted to give a vote, Ec. | 8 
By the ſt. 5 C 6 M. & M. 20. , 48. no officer in the exciſe 
ſhall perſuade or diſſuade any to vote, 6c. on pain of 100. a 
moiety to the poor, a moiety to the informer, and of incapacity to 
enjoy any office of exciſe, or truſt. | | 
No peer hath a right to vote at elections. R. nem con. 14 Dec. 
1699. R. nem. con. 13 Feb. 1700. R. 24 Of. 1702. * 


* 


forfeits 40 J. | 
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If a peer, or lord lieutenant of a county concerns himſelf in 
eleQions, it is an infringment of the liberties of the common, 
R. nem, con. 15, Feb. 1700. R. 24 Od. 1702 - 

By the /. 7 & 8 V. 3.' 27. none refuſing the oaths in 
the /t. 1 N. & M. 8 or, being a quaker, the declaration of 
fidelity in the /?. i W.& M. 18. which the ſheriff or chief 
officer. &c. at the requeſt of any candidate may adminiſter, ſhall 
vote, &fc. | | 5D 
Nor, by the ſt. 6 Ann. 23. refuſing the oath of abjuration, or, 
if a quaker, to declare the effect thereof. 5 

If a man, who has a right to vote for two, gives a ſingle vote, 
he cannot afterwards give a ſecond vote for anether. K. ing 


committee but the conſideration of it poſtponed by the houſe. 11 


4 


Dec. 1699. os Cx ile f 

By the /t. 23 H. 6. 15. citizens, and burgeſſes, have always been „ 
choſen by citizens, and burgeſſes, and no other. | 
And by the ſame ſtatute, the precept to cities and boroughs ſhal ti 
be, to chooſe by citizens of the ſame city citizens, and if a borough, fi 
by burgeſſes of the ſame. . "Fg to 

And, by common right, in all boroughs the election ought v off 
be by all the burgeſſes, where there is no preſeription, or conſtant ber 
uſage time out of mind, Ec. to the contrary. R. 8 May 16:6. 
Vide Brady Tr. 60. top 


And therefore, if the king grant to a borough by charter, tat 
a ſele4 number hall ele, Ic. this does not take away the right of toy 


the other burgeſſes. 4 Inſt. 48. | | 2 J 


So a by-law by the corporation itſelf, hat . ſeled number ul d 


ele, does not avail. Ibid. was 
In a borough which has no charter, or - burgeſſes, nor cand 
any cuſtom for it, the election thall be by all the houſehold: #\ 
ers, and not by freeholders only. R. 21 May 22 Jac. Vial ore 
Brady 60, c. | 150 
But, by an original grant, or cuſtom, an election may be h bon, 
ſelect number. R. 4 Inſt. 49. | diſcha 
So, by cuſtom or preſcription, it may be by burgage tenant beſore 
Vide poſt, (D. 12.) = *0; 
[By ſtat. 18 G. 2. c. 18. every eleQor, if required, ſhul demnif 
ſwear that he has a freehold of 405. per annum, and what w erdic 
where, and has had it a year, or come to it by deſcent, marriag NI 
marriage - ſettlement, deviſe or promotion; that it was not granie An 
on purpoſe to qualify ; his place of abode; that he is twenty π july of 
and has not polled before.] e hut 
[By J 3 4. elector mutt have been aſſeſſed to the land-ty against! 
within twelve months, before, (except for chambers, Cc. not u vill dep 
ally aſſeſſed) and duplicates of afleflment ſhall be kept amoog i tunſtane, 


records of quarter-ſeflions.] 15 
By . 5. perſon not qualified voting, or voting more than cbe 


[By. 7 6. taxes and rates are not to be deemed charge: it 
the meaning of this act.] * 


l - * 
2 * 2 


PARLIAMENT. 


_ ®Bribery at elections for members of parliament was pun- 
*hable at common law, and is ftill ſo puniſhable. 1 Bl. Rep. 

„ | TNT 1: a 
, 457 2 G. 2. c. 24. every freeholder, Ic. claiming to have a 
right to vote or be polled at an election ſhall, if required by either 
of the candidates, or any two of the electors, make an oath or af- 
firmation, that he has not by himſelf or any perſon in truſt for him, 
received directly or indireCtly, any ſum or ſums of money, office, 
place or employment, gift or reward, or any promiſe or ſecurity 
Oc. in order to give his vote at the election.“ | % 

*Bribery by laan is but colour, and is really bribery by gift. 
1 Bl. Rep. $17.* | | . Xs 

*By /. 7. perſons taking money or reward for their vote ſhall for- 
feir 500 /. and be diſabled to vote at any future election; provided, 
. 11. the proſecution be commenced within 2 years.“ | 
Since this ſtatute B. R. will be cautious of granting informa- 
tions at common law, till the time of limitation be expired; yet 
ſtill, they will on circumſtances grant ſuch an information, 
to prevent colluſion with a common informer, and that the 
offence may be proſecuted at the ſuit of the king for the public 
benefit, 1 Bl. Rep. 384.* | 0 


to prove that the party bribed had a right to vote; if deſendant 
gave the money, ſaw him vote, and his vote was not con- 
roverted, it is ſufficient, Rigg v. Curgenven, H. 9 G. 3. 
N | | | | 


was given, nor is it neceſſary to prove that thoſe parties were 
candidates. 1 BI, Rep. 523. Andr. 248.* 

eicher is it neceſſary that the perſon bribed ſhould give his 
te according to the bribe. Id. 317.“ 3 

*By /. 8. offenders, who within 12 months after the elec- 
tion, ſhall diſcover others ſo that they be convicted, ſhall be 
diſcharged from all penalties, if they themſelves have not been 
before convicted.“ EO | 

On this clauſe, making an affidavit is a ſufficient aſſida vit to in- 


rerdict only without a judgment, is not a ſufficient conviction. 
| Bl. Rep. 665. 6. * | 


fully of bribery between the diſcovery and conviction. Id. [bid * 

hut whether the diſcoveror may be relieved, after. verdic 
anſt him, by motion, or muſt be driven to his «uditd quereld, 
vil depend on the diſcretion of che court, according to the cir- 
tunſtances of his caſe. Ill. ibid. et 3 Will, 35. 

(9. 19 C. 2. c. 28. regulates the elections of cities and towns, 
ch are counties in themſelves. ] © © 

By . 31 C. 2. c. 14, perſons holding their eſtates by copy 
# court roll, are not thereby entitled to vote for counties; if 
bey vote, they forfeit 501, to any candidate for who:n they did 


Wt vote, ] 


[ln an action on 2 G. 2. for bribery, it is not neceſſary 


The action need not ſtate all the parties for whom. the bribe 


demnify the diſcoveror: but a conviction muſt follow; and a naked 


„Aud it will be good, though the diſcoveror himſelf be found 


2.190 - 


the other burgeſſes. 4 Inſt. 48. 


Brady 60, &c. | 


| ſwear that he has a freehold of 4os. per annum, and what and 


marriage- ſettlement, deviſe or promotion; that it was not g 
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If a peer, or lord lieutenant of a county concerns himſelf in 
elections, it is an infringment of the liberties of the common, 
R. nem, con. 15 Feb. 1700. R. 24 Odd. 1702, ; 

By the /t. 7 & 8 V. z. 27. none refuſing the oaths in 
the /t. 1 . & M. 8 or, being a quaker, the declaration of 
fidelity in the /t. i V. & M. 18. which the ſheriff or chief 
officer. c. at the requeſt of any candidate may adminifler, ſhy 

. wore, c. | 

Nor, by the ſt. 6 Ann. 23. refuſing the oath of abjuration, or, 
if a quaker, to declare the effect thereof. 74 32 rn: 

If a man, who has a right to vote for two, gives a ſingle vote, 
he cannot afterwards give a ſecond vote for anether. R. ing 
committee but the conſideration of it poſtponed by the houſe. 2 
Dec. 1699. | 775 | 

By the /t. 23 H. 6. 15. citizens, and burgeſſes, have always been 
choſen by citizens, and burgeſſes, and no other. 

And by the ſame ſtatute, the precept to cities and boroughs ſhall 
be, to chooſe by citizens of the ſame city citizens, and if a borough, 
by burgeſſes of the ſame. | 

And, by common right, in all boroughs the election ought v 
be by all the burgeſſes, where there is no preſeription, or conſtant 
uſage time out of mind, c. to the contrary. R. 8 May 16:6, 
Vide Brady Tr. 60. 

And therefore, if the king grant to a borough by charter, ja 
a ſelect number Mall ele, Ic. this does not take away the right df 

So a by-law by the corporation itſelf, that a ſelect number fhul 
ele, does not avail. Ibid, _ „„ 

In a borough which has no charter, or burgeſſes, wr 
any cuſtom for it, the election thall be by all the houſehold- 
ers, and not by freeholders only. R. 21 May 22 Jac. Vid 


But, by an original grant, or cuſtom, an election may be h): 
ſelect number. K. 4 Inſt. 49. ; 

So, by cuſtom or preſcription, it may be by burgage tenans 
Vide poſt, (D. 12.) . 


[By ſtat. 18 G. 2. c. 18. every elector, if required, ſul 


12 


where, and has had ita year, or come to it by deſcent, marriagt 


on purpoſe to qualify ; bis place of abode ; that he is twenty-0% £1 
and has not polled before.] 15 | 

[By , 3 & 4. elector mutt have been affeſſed to the landtil 
within twelve months, before, (except for chambers, Oc. not ul = 
ally aſſeſſed) and duplicares of aſſeſſment ſhall be kept amapg tf cu 
records of quarter-ſeflions.] ” 

By ſr. 5. perſon not qualified voting, or voting more than 06G 
forfeits 40 J. | 4 

(By. J. 6. taxes and rates are not to be deemed charges with 
the meaning of this aQ.] : 4 


. 
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| #Bribery at elections for members of. parliament was pun- 
*hable at common law, and is ftill ſo puniſhable. 1 Bl. Rep. 
83.7 | | 5 e 
1. By 2 G. 2. c. 24. every freeholder, &c. claiming to have a 
right to vote or be pol led at an election ſhall, if required by either 
of the candidates, or any two of the electors, make an oath or af- 
firmation, that he has not by himſelf or any perſon in truſt for him, 


received directly or indireQly, any ſum or ſums of money, office, 
place or employment, gift or reward, or any promiſe or ſecurity 


Oc. in order to give his vote at the election.“ | | 
*Bribery by laan is but colour, and is really bribery by gift. 
1 Bl. Rep. 7.“ = | 85 
*By /. 7. perſons taking money or reward for their vote ſhall for- 
feit 50o/. and be diſabled to vote at any future election; provided, 
. 11. the proſecution be commenced within 2 years.“ 
*Since this ſtatute B. R. will be cautious of granting informa- 
tions at common law, till the time of limitation be expired; yet 


ſtill, they will on circumſtances grant ſuch an information, 


to prevent colluſion with a common informer, and that the 
offence may be proſecuted at the ſuit of the king for the public 
benefit. 1 Bl. Rep. 384.* : | 

[In an action on 2 G. 2. for bribery, it is not neceſſary 
to prove that the party bribed had a right to vote; if defendant 
gave the money, ſaw him vote, and his vote was not con- 
_ troverted, it is ſufficient, Rigg v. Curgenven, H. 9 C. 3. 
2 MI. -306.]- - | x Fi 

The action need not ſtate all the parties for whom. the hribe 
was given, nor is it neceſſary to prove that thoſe parties were 
candidates. 1 Bl. Rep. 523. Andr. 248.* 

Neither is it neceſſary that the perſon bribed ſhould give his 
vote according to the bribe. Id. 317.“ | | 
By / 8. offenders, who within 12 months after the elec- 
tion, ſhall diſcover others ſo that they be convicted, ſhall be 
diſcharged from all penalties, if they themſelves have not been 
before convicted.“ Sg | 

*On this clauſe, making an affidavit is a ſufficient affida vit to in- 
demnify the diſcoveror: but a conviction muſt follow; and a naked 
verdict only without a judginent, is not a ſufficient conviction. 
1 Bl. Rep. 665. 6.* 

*And it will be good, though the diſcoveror himſelf be found 
guilty of bribery between the F". pad and conviction. Id. [bid * 

But whether the diſcoveror may be relieved, after. verdict 
againſt him, by motion, or muſt be driven to his audits quereld, 
will depend on the diſcretion of the court, according to the cir- 
cumſtances of his caſe. 74. ibid. et 3 Wilſ. 35... 

(St. 19 C. 2. c. 28, regulates the elections of cities and towns, 
which are counties in themſelves. ] © | 5 
2 A. 31 G. 2. c. 14, perſons holding their eſtates by copy 

court roll, are not thereby entitled to vote for counties ; if 


they vote, they for fei | - ; 
not vote. ey forfeit 504. to any candidate for whom they did 


| * 
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Ihe manner of the writ, proclamation ſhall be made in full county of the day 
In a county. 


(D. 10.) indifferently. 


Ls 
ky 
— \ 


PAR 


[By Pf. 3 C. 3. c. 15. a freeman thalll nor vote, unleſs admitted 
twyel ve months before firſt day of election, except intitled to free. 
dom, by birth, marriage or ſervitude.] \ ke 

[Stat. 3G, 3. c. 24. requires annuities to be regiſtered with 
the clerk of the peace, twelve months before the. firſt day of 
election.] | | 


LIAME N T. 


As to the determination of the right of elections, Vide tft, 


FEE * 3.) . n | 
By the fe. 7 H. 4. 15. at the next county court after delivery 


and place of parliament, and all preſent duly ſummoned, or 
others, ſhall then in full county proceed to election, freely aud 

By the ft. 23 H. 6. 15, the election ſhall be made in full courty 
between eight and eleven in the forenoon. 4 

But it is ſufficient, if the electiun be begun within thoſe hour, 
4 In. 48. 5 
By the /. 708 N. z. 25. the ſheriff ſhall proceed to an elec- 
tion, at the next county court after the receipt of the writ, unleſ 
it be held on the day of ſuch receipt, or in ſix days after : for then 

he may adjourn the court to ſome convenient day, giving ten days 
notice of the time and place, 

And by the ſume ſtatute, the ſheriff ſhall hold the county court 
for an election at che moſt public place, where it had been molt 
uſually for forty years paſt. Vide infra. | 
And the county court for the county of York, formerly held ot 
a Monday, ſhall be held on a Wedniſday. | | 

Bur the ſheriff of Southampton, at the requeſt of any candidate, 
may adjourn from Mincheſter, after all are polled, to the ifle of 

Re. SI Aer”, 

— be judged who are elected, by hearing of the voices, of 
view of the hands held up. Pl. Com. 123. 126. a. 

But if the freeholders demand a poll, the ſheriff ought not to 
reſuſe it; for upon view, he cannot judge who have itceholds 
4 Inſt. 48. | 

And he ought not to refuſe it, tho' the party waives it. lid 
9 if the party demand a poll, he ought not to refule 
t. Bid. 5 x 

And now, by the ſt. 7 & 8 IV. z. 25. if the election be nt 
determined upon view, with conſent of the frecholders, but a pol 
i: demanded, the ſheriff wich others deputed by him ſhall fort- 
with proceed to take the poll, in ſome open place by the ſheriff 
appointed, _ * 

And the ſheriff, or his deputies, thall appoint ſuch a numbet 
of clerks as he thinks meet, for taking of it, who ſhall take ibe 
fame in the preſence of the ſheriff, Ic. and fall be firſt ſwon 
by the ſheriff, Ec. to take the ſame truly and indifferently, and 

to ſet down the name of each freeholder, and the place oh. 
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freehold, and for whom he polls, and to poll none, unleſs ſworn, \ 
if any of the candidates require it. | | | 
And the ſheriff, Ic. ſhall 2 ſuch one perſon as each 
candidate ſhall name, to inſpect the clerk appointed for the taking 
the poll. | „ 
| And the ſheriff, Ac. ſhall proceed to poll all the freeholders, 
and not adjourn the court without conſent of the candidates to any 
other place, nor, by urineceſſary adjournments in the ſame place, 
protra@ or delay the election, but proceed iti raking the poll from 
day to day, and time to time, without other adjournment, unleſs by 
conſent of the candidates, till all the freeholders pteſent be polled, 
and no longer. 1 
And the ſheriff, mayor, c. ſhall deliver to any who de- 
fires it a copy of the poll, paying only for the charge of writing 
it; and ſhall forfeit Xn to the party grieved for every wilful 
offence againſt this act. | 5 | 8 
[By 10 An. c. 23. the ſheriff muſt deliver the check- books, 
as well as the original poll- books to the clerk of the peace. Rex 
v. Davis, T. 9 G. 2. Str. 1048.) „ | | 
[By fat. 18 C. 2. c. 18. J. 7, 8, 9. booths for taking the poll 
not exceeding 15, to be erected at candidates“ expence, with the 
names of the hundreds on them. Clerks to be appointed. A 
litt of the towns for which each booth is appointed ſhall be made, 
and, on requeſt, delivered to each candidate; and no perſon to 
vote there, but whoſe eſtate lies in one of theſe towns, unleſs they 
do not lie in any place mentioned in any of the lifts. And a 
check- book to be allowed for each candidate.} 3 | 
[By f. 10 & 11. the ſheriff thall not adjourn the next county- 
court after receiving the writ for more than ſixteen days, and it 
may be adjourned to a Monday, Friday, or Saturday, notwith- 
ſtanding fat. 6 G. 2. c. 23.] | | 


By the f. 23 H. 6. 15. the ſheriff, after delivery of the writ, , ab 
ſhall deliver, without fraud, a ſufficient precept under his fea] to ee We 
the mayor or bailiffs of cities and boroughs within his county, re- Yide ante, 
citing ſuch writ, and commanding them, if a city, ro chooſe citi- (D. 10.) 
zens, if a borough, burgeſſes for the parliament, | 

And a ſheriff doing contrary to this, or other ſtatutes about 
eleQions, ſhall forfeit the penalty of the ſt. 8 H. 6. 7. wiz. 100l. 
to the king, and a year's impriſonment without bail; and ſhall 
forfeit tool, to every knight, citizen, or burgeſs chofen in his 
county, and not duly returned. = 8 5 

By the /t. 7 & 8 W. 3. 25. the officer forthwith, on receipt 
of the writ, ſhall make out the precept to each borough, &c. and 
in three days after receipt, by himſelf or proper agent, deliver it 
to the proper officer, Ac. to whom the execution of it belongs, 
and no other, ; | | 

[The precept for a borough muſt be directed to the returning 

oak if other words are added they are ſurplufage, they may 
ni out; and parol evidence ſhall not be received to ſhew 

ol. V. | | Q , | they 
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they had been there, and ſo to make variance from the. declara- 
tion and the record erroneous. Dickſon v. Fiſher, M. 9 G. 3. 
4B. M. 2267. Wt uY 4140 3 „ 
And by the ſame flatute, ſuch officer ſhall indorſe on the pre- 
cept the day of his receipt in the preſence of him who delivers it, 
and forthwith',give public notice of the time and place of elec- 
tion, and proceed to election thereupon within eight days after 
receipt of the precept, giving four days notice of the day of elec- 
tion. , 
['The indorſement of the returning officer of the time of his 
receiving the precept is immaterial, and need not be proved on 
an action for bribery againſt a third perſon. Gray v. Smithyes, 
H. 9 G. 3. 4 B. M. 2273 |] | 
A citizen is the mott worthy, but his election agrees in all 
reſpects with the election of a burgeſs. Per Holt, Mod. Ca. 51. 
The election in a borough is by perſons, who hold by burgage 
tenure, or by the burgeſſes of a corporation. 1bid. 
The right of a vote for electing burgeſſes to parliament is in- 
cident to every burgage tenure. 16id. 5 
The election by the burgeſſes of a corporation is a perſonal 
rivilege given by preſcription or charter, and is a right, veſted 
in the whole corporation, to be exerciſed by every member of the 
ſame corporation. Per Holt, Mod. Ca. 52. | © 
By the . i . & M. 2 ſeſſ. 2. and the fl. 2 V. & M. . i 
is declared, that elections to parliament ought to be free. 


— 


D 170 By the f. 7 H. 4. 15. after the election, the names of the per- 
The retura ſons choſen (whether preſent or abſent) ſhall be written in an 
of the elect· indenture under the ſeals of the chooſers, and tacked to the writ; 

| which indenture, ſo ſealed and tacked, ſhall be holden for the 

ſneriff's return to the ſaid writ for the knights of the ſhires. And 
this clauſe ſhall be added to the writ, et electionem tuam in plen 
comitatu tuo factam diflinde & aperte ſub figillo tus & figillis run 
gui elefiom illi interfuerunt nobis in cancellaria ad diem & locum in 
brcvi contentum certifices indilate. : 
By the ,. 23 H. 6. 15. the mayor or bailiffs, &c. ſhall retum 
to the ſheriff the precept they received by indenture between the 
| ſheriff and them of the elections, and the names of the citizens 
and burgeſſes by them choſen. And the ſheriff ſhall make right 
ful return of his writ, and of every return to him made by wy 
mayor or bailiſſs. | | 
And if the ſheriff do contrary to thjs, or any other ſtature for 
elections, E9c. he ſhall iucur the pain inflicted by the J. 8 H. 
6. 7. wiz. 100 J. to the king, and impriſonment for one ea, 
without bail or mainprize, and forfeit 100 J. to every knight, 
citizen, or burgeſs choſen in his county, and not duly returned. 
By the ff. 5 R. 2. Jef. 2. c. 4. if a ſheriff be negligent in mak- 
ing his return, or leave out of his return any city or borougt, 
bound or of old wont come to parliament, he ſhall be ame! 
or otherwiſe puniſhed as was accuſtomed in times paſt. p 
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If any theriff refuſes the return of the proper officer, and arg 
cepts a return by an improper officer of the corporation, 1t ſhal 
be amended by the clerk of the crown, by order of the houſe to 
file the proper return, and take the other off the le. 20 Dec. 


1710. : 


If he makes a double return, and one is waived and appears 
improper, it ſhall be amended by taking it off the file, 8 Dec. 


1710. | 
Vide poſt, (D. 14.) 


By the /t. 5 R. 2. 4. if a ſheriff be negligent in making his 
return, ry ſhall be ametced or puniſhed as was accuſtomed in 
times paſt. qt 0 | OR | 

By = ſt. 7 H. 4. 15, and the clauſe afterwards inſerted, the 
ſheriff is commanded, quod electionem, Sc. ad diem et locum in brewi 
contentum nobis in cancellaria certifices. 5 | 

And where a ſheritf did not make a return in due time he was 
taken into cuſtody by order of the houſe, as for a breach of pri- 
vilege. 23 Od. 1702. - 3 5 „ 

By My ot? 11 W. z. 7. if a ſheriff make not a return on 
or before the parliament is to meer, or in convenient time, not 
exceeding fourteen days after election on a new writ, he ſhall 
forfeit 500 J. a moiety to the king, a moiety to the informer, 


By the /. 11 l. 4. 1. juſtices of aſſiſe may inquire of returns (p. 18.) 
made to writs of parliament, and if found by inqueſt, that the re- Falſe re- 
turn is contrary to the /t. 7 I. 4. 15. the ſheriff ſhall incur 100 J. turn. 


to the king, and the knight unduly returned, 1hall loſe his wages. 

And the ſheriff alſo, by the /t. 8 H. 6. 7. ſhall have à year's 
impriſonment without bail. deer 1 N 

But by the ht. 6 H. 6. 4. the ſheriff or knight, c. may tra- 
verſe ſuch inqueſt of office, before the juſtices of aſſiſe. 

By the ff. 23 H. 6. 15. if any ſheriff make a return contrary to 


that, or other ſtatute for elections, tc. he ſhall incur the penalty 


of the ff. 8 H. 6. 7. ante, (D. 12.) and alſo pay to every perſon 
choſen and not duly returned 100 J. to be recovered with coſts 
in debt againſt the ſheriff, his executors or adminiſtrators, by the 
party grieved, if he ſue in three months after the beginning of 


the parliament, or, in his default, by any that will ſue. 


And if any mayor or bailiffs return to the ſheriff any not duly 
choſen, he ſhall forfeit 40 J. to the king, and 40 J. to every per- 
ſon choſen and not returned to be recovered ut ſupra. | 

And if any returned be put out, and another put in his place, 
he that is put in his place, if he take upon himſelf to be knight, 
citizen or burgeſs, forfeits 100 J. to the king, and 100 J. to him 
put out to be recovered, Ec. ; | 

By the /,. ) & 8 WW. 3. 7. continued by the /t. 12 K 13 V. 
3. 5. and afterwards by the ſt. 12 Ann. 1 ſeſſ. c. 15. made per- 
perual, a falſe return is againſt law, and any, making or pro- 
curing it, may be ſued by the party grieved, who ſhall recover 
double damages with coſts. | 


O 2 | 4 All 
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void, and he who makes them forfeits 300 J. a third to the king, 


a third to the poor, and a third to the mformer : and a return, 
contraty to the laſt determination in the houſe of commons of the 
right of election for the ſame place, is a falſe return. 10 

By the ſame ſtatute, the clerk of the crown ſhall enter the return 


in a book, (which, or a copy of it, ſhall be evidence as much as 
a record,) and the not entering it in fix days, or if he alter it, but 
by order of the houſe of commons; or give a certificate of any 
not returned, or wilfully negle& his duty, he ſhall forfeit 500 J 


= 


and his office, and be for ever incapable of it. 


By the ſame ſtatute, any officer who wilfully, maliciouſſy 
and falſely returns more perſons than he ought, forfeits double 
damages, with coſts of ſuit to the party grieved, who may ſue 
the officer, or him who procures fuch return, at his election. 
Vide infra. : | Mo 88 


© The houſe expects the ſheriff to make a return according to 


law, and will not give him directions in caſe of difficulty; tho 
the mayor to whom the precept was directed dies, and yet the 


burgeſſes go to election, and part return one by one indenture, and 
the other part return another by another indenture. 9 Jan. 1699. 
If a ſheriff makes a falſe return, debt lies for the 100. upon 


the ſt. 23 H. 6. 15. R. Pl. Com. 118. 1 30. Aſt. Ent. 72. q1. 
So an action upon the caſe lies for a falſe return, after a deter- 
mination for him in parliament. Semb. Lut. 89. Sal. 503. Senb. 
cont, Sal. 506. TS 1 Xo 
Or, after the determination there becomes impoſlible ; as, if 
the parliament be diſſolved. Semb. per Halt, Sal. 503. 
So an action lies upon the /?.7 & 8 V. z. 7. for a falſe return, 
If the plaintiff makes his caſe purſuant to the ſtatute. Sal. 504. 
But an action does not lie for a ſalſe return, if it be not founded 


upon ſome ſtatute ; for it is a matter only 2 N in parlia- 


ment. Semb. Sal. 505. Vide Action upon the Caſe, (B. 8.) 
And therefore, an action upon the caſe does not lie before the 


determination in parliament. R. Lut. 89. Per Hut, Sal. 50; 


Nor after a determination, by him againſt whom the deter- 
mination there was. R. Lut. 89. Sal. 503. NY 
Nor ſince the ſt. 7 & 8 V. 3. 7. where the return was con- 
formable to the laſt determination of the houſe. of commons. 


| Semb. Lut. 189. 


So it does not lie by the common law for a double return. 


| Cont. per 3 J. in B. R. but the judgment was reverſed in the en- 
. cheguer, and the reverſal affirmed in part. R. 2 Vent. 37. 2 Le. 


11.4. Pol. 470. R. 3 Lev. 29. Fer Holt, Sal. 503, | f 
{Double damages may be recovered for any falſe return, tho 
there is no reſolution of the houſe of commons relating io the 
right of election to that place. In excheg. chamb. Williams Wyn 
v. Middleton, H. 19 G. 2. 1 Will. 125.] a 
Action at common law will lie for a falſe or for a double re 
turn; for there is damnum cum injuria in both caſes. D. fel 


Willes C. J. 1bid.] The 
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[The courts of Meſiminſter- hall are not bound by reſolutions of 
the houſe of commons relating to actions at common law for ſueh 
returns; and the party may proceed there, notwithſtanding the 
order of the houſe. D. per Willis C. J. Ibid.) | | 
By the ft. 7 &@ 8 MV. 3. 25. no ſheriff, or under-ſheriff in a 
-eounty, or city, or mayor, or other officer in a borough, Cc. thall 
give or take any fee, or gratuity, for making out receipt, delivery, 
return or execution of any writ, or precept for elections. 


A knight for a ſhire had 4s. per diem for his expences FARO TY l 2 


44 parliamentum, ibidem morando, & :exinde redeundo. 4 Infl. 46. 

A citizen and burgeſs 25. per diem. Ibid. - 7 8 

If nothing is done, but by the death of the king the parliament 
is diflolved, Q. whether wages are due? Ii. 

And by the ſt. 23 H. 6. 10. at the next county court after the 
delivery of the writ, the ſheriff thall make proclamation, that the 
coroners, every Chief conſtable, and the bailifts of every hundred, 
ſhall be at the next county court to aſſeſs the wages of the knights, 
and all elſe that will come may, but the theritt, coroners and 
bailiffs not coming, forfeit 40. each; and then the ſheriff or 
vnder-ſheriff, in full county, ſhall aſſeſs a certain ſum on every 
hundred aſſeſſable, ſo as the ſum on all the hundreds exceed not 
the ſum due to ſach knights, and ſhall afleſs a certain ſum on 
every village aſſeſſable in each hundred, ſo as the ſum on all the 
vills in each hundred exceed not the ſum on ſuch hundred. And 
if the ſheriff levy more on any place than aſſeſſed, or aſſeſs other- 
wiſe, he ſhall forfeit 2o/. to the king, and 10. to him that will 
ſue by ſcire facias againſt the ſheriff on this ſtatute, to be paid, if 
on ſuch ſcire facias he make default, or be convict, with treble 
damages. ; ; 7 | 

By the /t. 12 R. 2. 12. lords, or ſpiritual perſons, purchaſing 
lands contributory to the wages of knights, they ſhall continue 
contributory as they were wont. = 

By the f. 23 H. 6. 10. the expences of knights ſhall not be 
levied of any villages, whereof it was not levied heretofore. 

Tenants in antient demeſne were not contributory to thoſe ex- 
pences. Cot. Ab. 1. 

Nor clerks of chancery, having benefices. Ibid. 

Nor tenants of the biſhop of London. Ibid. 


A member of parliament ſhall have privilege for himſelf, bis ( = 17.) 
3 and goods. 4 Inſt. 24. D'Ew. 43. 88 Dy. 60. a. Pd Priv 

And therefore, he ſhall not be arreſted or ſued, DP Ew. 43. a 
3 attendants ſhall not be arreſted. D' Em. 83, 64, 85, 

SR. | 5 
Nor ſhall be ſerved with a ſubpzna, citation or other proceſs, 
tho' he be not reſtrained. 4 If. 24. D'Exw. 655. H. Furl. 29. 

A ſuperſedeas goes for every action in particular, and not for all 
actions generally, Lat. 150. Dy. 60. a. in marg. Seld. 3 vol. 
2.5. 1524. 

: And 


1 
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And a ſuperſedeas goes to juſtices of aſſiſe, quod ſuperſedeant 
captioni a ſſiſſarum, Ec. ubi comites, et alii ſummoniti ad parliamen- 
tum ſunt partes quamdiu parliamentum duraverit, 4 Infl. 4. 

He ſhall no: be aſſaulted; for the aſſailant was taken into cuſ- 
tody. 21 Dec. 1699. . | 

Nor his ſervant. D'Eæv. 656, 658. * e 

By the . 5 H. 4. 6. and 11 H. 6. 11. if any aſſault, or affray 
be made to a lord, knight, citizen, or burgeſs come to parliament, 
or other council of the king, by his command, proclamation ſhal! 

be made three days that he yield himſelf in B. N. within a quarter 
of a year after, or the firſt day of the term after ſuch quarter, and 
if not that he be attaint, and pay double damages to the party, 
to be aſſeſſed by enqueſt, or by the juſtices of B. R. and pay a 
fine and ranſom ; and if he do, and be found guilty by enqueſt, 
the ſame penalty. | | | 

| The privilege of freedom from arreſt for their perſons, goods 

and attendants is demanded by the ſpeaker, when he 1s confirmed 
by the king. 21 Jac. Ruf. 119. 4 7 | 

Andif a member be arreſted, he may have a writ of privilege 
for his diſcharge. Dy. 60. a. | | 

But a letter from the ſpeaker, for allowance of privilege, is not 
to be regarded. &. Lat. 48. 150. Dy. 60. in marg. | 

It is no breach of privilege to file an original againſt him. Sal. 


12. 

[A member of parliament may be ſued in C. B. by bill. Dau- 
kins v. Burridge, M. 13 G. Str. 734. Ld. Raym. 1442. 

If a ſervant of a member be arreſted, he need not have a writ 
of privilege, but ſhall be diſcharged by the ſerjeant. DE. 
249, 250. | | | ; 

But if a ſervant procure himſelf to be arreſted, he ſhall be 
puniſhed for the contempt. D'Exw. 254. 258. | 

And if he procure himſelf to be a ſervant to avoid his debts, 
he ſhall have no privilege. D'Fav. 373. „ 

So if he be not a menial ſervant he ſhall have no privilege. 
D' Ew. 655. 315. | 65 

[An attorney, though a menial ſervant of a peer, has no pri- 
vilege of parliament, I/ ici lam v. Hobart, M. 10 G. 2. St. 
1065.] | 

[Whether a gamekeeper, is intitled to privilege ? Q. But if he 
is, it is neceſſary to have affidavit what and where the manor b. 
that the lord is in poſſeſſion, and that the defendant is game- 
keeper. Cheſter v. Up/uale, T. 24 G. 2. 1 Will. 278.) | 
| [Order of lords, 28th June 1715, does not extend to all their 
ſervants, only ſuch as are neceſſarily and properly employed about 
their eſtates or their perſons. bild.] 

[So C. B. declared that privilege extended to infamous and /e- 
dlitious libels tending to inflame the minds and alienate the affecl un 
of the peaple from his majeſiy, and to excite them to traiterous in u. 
refions againſt the government. Rex v. Wilkes, P. 3 G. 3. 
0 l . 


ol the peace. R. 2 Car. Ru/h. 365. H. Parl. 30. 
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But by reſolution of houſe of lords, - 29th November 1763, 


and of the houſe of commons, 24th November 1763, writing and 


publiſhing ſeditious libels is not intitled to privilege.) | 

And a ſervant may be ſued, if he be not arreſted, Semb. 
i Med. 146. | | | 

Privilege mall be allowed in all caſes, except, treaſon, felony, 
or the peace. 4 Inſt. 25. Cott. Abr. Pref. 8. 4. | ; 

80 a peer ſhall have privilege, it cited in the cceleſiaſtical court. 
Seld. 3 vol. 2 P. 1478. 15 | | 
So a peer ſhall have privilege, tho' he be not committed in 
time of parliament, except for treaſon, felony, or refuſing ſurety 

Nor ſhall he be taken by attachment out of chancery. DE. 203. 

[A Scotch peer (not one of ſixteen) arreſted, ſhall be diſ- 
charged on motion. It does not appear whether the ſuit was alſo 
diſcharged. Ld. Mordington's Caſe. Fort. 165. ] 

So privilege ſhall be allowed in an action by the king. H. Parl. 
16.—Or an information. H. Furl. 30, LE | 

The privilege of a peer commences from the teſte of the ſum- 
mons, and continues for twenty days after the ſeſſion, and ſo for 
twenty days before and twenty days after every ſeſſion, upon pro- 


rogation. R. by the Lords 28 M 1624 and 27 Jan. 1628. 2 


Lev. 72. 1 Keb. 329. ED RS] 

But the commons claim forty days before and after every ſeſ- 
hon. 3 Len | 

On the diſſolution of parliamenty the members have privilege 
reduendo for a reaſonable time. Pitt's Caſe, T. 7 & 8 G. 2. Fort. 
159. Str. 985. B. R. H. 28.] 5 

[If a member is arreſted within that reaſonable time, it is 
breach of privilege. 1bid.] | | 8 

[A member ſo arreſted may be diſcharged without a writ of 
privilege, on motion. Ibid. and Fort. 342. | | 

[But it is on filing common bail; fort is a diſcharge to his 
perſon not to the ſuit, bid.) 1 . | 

But no member ſhall have privilege, when he is only a truſtee. 
R. 13 Feb. 1700. 16 Now. 1699. R. 24 Odd. 1702. 

Nor ſhall he have privilege unleſs for his perſon, when the 
houſe does not actually fit for diſpatch of buſineſs, Declared as 
a ſtanding order nem. con. 1 3 Feb. 1700. _ | 

Nor ſhall he have privilege when he is a public officer, for a 
thing done in the execution of his office. R. 28 Now. 1699. 


| Ry Ba he have privilege, if taken in execution. Vide Poſt, 
(D. 20 


Nor if taken aſter his election, and beſore the ſeſſion begins. 
Or, if taken before his election, he ſhall not have it afterwards. 
R. in Parl. 12 Mar. 1592. M. 3410. 

And by the ſt. 12 13; W. 3. 3. all perſons may ſue, or pro- 
ceed in any ſuit in the courts at Weſtminſter, admiralty, court of 
arches, prerogative court of Canterbury and York, and delegates, 
in cauſes matrimonial and teſtamentary, and all courts of appeal, 


*gauſt any peer, or member, or their ſervants, immediately 


from 
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from the diſfolution, prorogation, or adjournment for n 


finite, till common bail filed, &c. 


king thall have privilege but from arreſt. 
56. 2. B. N. H. 37.) 


in equity to be aided againſt ſuch ſuit. 1 Ver. 329. 


Duke of. Athol, T. 1751. 2 Vexey 298.] | 
_ compelled by proceſs of courts of Weſtminſter-hall to pay obe- 
of commons. Seld. 3 vol. 2 P. 1478. 


out commiſſion, and commiſſioners proceed, notwithſtanding pit 
vilege.] L | | 4 a 
fon the perſon ſhall not be arreſted or impriſoned except for 
* : | y m ade | | 


o 
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fourteen days till the time of meeting, or re-affembling, ſo as they 
arreſt not the perſon privileged, but proceed by ſummons, and 
diſtreſs infinite, or by original bill, ſummons, and diftreſs in- 


So by the /t. 11 Geo. 2. 24. in any court of record, Wales, or 
county palatine. | | 

And by the /t. 12 & 13 W. 3. 3. none ſtayed by privilege, 
ſhall be barred by the ſtatute of limitation. | 

And by the ſame ſtatute, no original debtor or accountant to the 


Nor ſhall a member have his privilege, when he has once 
waived it. 20 Nov. 1702. | 
[Waver of privilege muſt be in writing. Holliday v. Pitt, 7. 


1 is never as to the perſon, only to give a power of ſuing, 
Ibid. | 5 WL OR 
Or if he begins ar law, he ſhall not have privilege, upon a bil 


[If peer, plaintiff, gives rule to examine witneſſes, it is not 
breach of privilege in defendant to examine, Earl of Derhy x. 


[If peer brings action at law, it is not breach of privilege in 
defendant to bring bill for injunction. 7hid.) | | 
The privileges, liberties, and juriſdiction of parliament are 
2 and inheritance of the ſubject. Zy the Commons 19 Ju. 
Ruſh. 53. | | 
But none ſhall be impriſoned by the ſerjeant for breach of pri 
vilege till the matter be examined by a committee, and reported 
to the houſe. R. 13 Feb. 1700. | y 
The lords have privilege from arreſt, Wc, as well as the com- 
mons. Seld. 3 vol. 2. p. 1478. | 
[No peer has privilege of peerage or of parliament againſt being 


dience to /abeas corpus directed to him. Order, . 7th Februa) 


1757. 8% June 1757.) 
They ſhall not anſwer to a complaint againſt them in the houſe 


[Stat. 4 G. 3. c. 24. regulates franking letters; and this 
amended by /tat, 2 G. 3. c. 25. | | 

[By tat. 4 C. 3. c. 33. the creditor of a member, a merchan, 
may on athdavit ſue out writ and ſerve him, and if he does 10 
make fatisfaQtion in two months, he ſhall be bankrupt from the 
time of ſervice.] | 

[Merchant committing act of bankruptcy, creditors may ſur 


0 


clany. by the bankrupt acts. wot i 
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any time, and the fuit be ii 
lege; but the perſon not to be impriſoned.] a | 
[The court may order the iſſues from time to time to be ſold, 
and plaintiff's coſts to be paid, and the reſidue retained till the 
purpoſe of the writ anſwered, and then the iſſues or money re- 
turned. 5 | 
kat of court of B. N C. B. or exchequer, may be inforced 
by diſtreſs infinite.) - £ 
[If member is illegally taken, and detained by proceſs of 
B. R. and is brought by habeas corpus to be charged in execution 
in C. B. they will remand him, that he may be diſcharged by B. R. 
Barnes 199. ] pO As GI | 


(D. 18.) Aſſitants i. Parliament. 


= ” 


all not be impeached or ſtayed by privi- 


All the judges of the realm, and barons of the exc/tequer of the 
coif ſhall be attendant and aſſiſtant in domo ſuperiori parliamenti. 
4 Inſt. 4. 50. ET | TS TTY 
So, the maſters of chancery. 4 Inſt. 4. 
So, the attorney and ſolicitor general. 
And the king's council. 4 Inſt. 4. | 8 
But the preſence of the judges, c. is only for their advice, 
not for their conſent. Seld. 3 vol. 2. p. 1650. 4 Inſt. 4. 


(D. 19.) Bandes 


A commoner cannot have any proxy. 4 Inſt. 12. for he him- 
ſelf is elected. Ha. Parl. 11. | | ny 
hut a lord in parliament may have his proxy. 4 Inſt. 12. 
And ſuch proxy ſhall be a lord of parliament. Ibid. And this is 
the conſtant courſe ſince 1 H. 8. Seld, 3 wol. 2 p. 1477. 
Vet, antiently, a biſhop made a proctor of the clergy his 


„ Do 
And the uſual courſe is, for a temporal lord to make a tempo- 
I his proxy, and for a lord ſpiritual, to make a ſpiritual lord. 
A lord may name two or three for his proxies ; as, 1 £1, 4 Inſt. 
12. Vide infra, the order 2 Car. 

So, two or three conjunctim & divifm. 4 Inſt. 1 2. Seld. 3 vol. 
2 p. 1477. : EH | | 

And in ſuch caſe, all preſent ought to aſſent or diſſent ; for if 
one be content and the two others not content, it is no vote. R. 
4 Inſt. 13. Ha, Parl. 11. 


Ruff. 269. 
bald proxy is appointed by the lord upon leave for bi ab. 


And 


[By fo 10 G. 3. c. 50. peers and members may be ſued * 


proxy. 4 Inſt. 12, And others not barons. Seid. 3 vol. 2 P. 


But he ſhall not have above two proxies. By order 2 Car. 
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And it has uſage for it a tempore Ed. 1. Seld, 3 vol. 2 p. 1416, 
But he may be ſummoned with a clauſe, that he do not make 


a proxy. Seld. 3 vol. 2 p. 1476. 


If a lord appears in parliament, tho' he ſpeaks or argues 


nothing, his proxy is thereby revoked. R. 1 El. 4 luft. 13 
Ha. Parl. 11. | | | 


(D. 20.) Abſents. | 


By the ff. 5 R. 2. 4. if any ſummoned to parliament, viz. lord, 
knight, citizen, or burgeſs abſent himſelf without cauſe, he jhill 
be amerced and otherwiſe puntthed as hath been antiently uſed. 
That is to ſay, a lord by the peers, a knight, citizen, or burgeſz 
by the commons. 4 Inft. 43. a 8 6 

By the f. 6 H. 8. 16. none ſhall depart from the houſe of com- 
mons, without licence of the ſpeaker and commons, entered in 


the book of the clerk before the end of the parliament, on pain 


to loſe his wages. 


And he who departs may be fined by the commons. 4 If. 


44. D'Ezu. 309. 


So a lord may be fined by the lords. 4 Infl. 44. 
So an information lies ſor a contempt. Semb. H. Part. 17, 18. 
But a burgeſs being ill, cannot be diſcharged for it. Cn. 
Bro. Parl. 7. 4 Int. 8 acc. R. acc. D'Ew. 244. 281. 307. 
Nor, a member detained in execution. D'Ew. 244. 2 Ed.. 


8. 4. Per Dy. Mo. 57. and if he be, by the Pf. 1 Fac. 13. be 


may be taken in execution again. 
Or, abſent upon an embaſly. D'Ew. 244. 
Yet, if a member, abſent for illneſs, requeſt his diſcharge, or 


his diſtemper be incurable, he may be diſcharged, and another 


elected in his ſtead. Dau. 307. 429. 


(E. 1.) Parliament ſummoned, and the Be 
ginning of it. | 


＋ H E writ of fummons to parliament iſſues at leaſt forty days 
before the beginning of a parliament. 4 Inſt. 4. Vide ant, 
(C.—D. 8.) : 
The parliament canrot begin without the preſence of the ku, 
either in perſon or by repreſentation. 4 Inſt. 6. 
The king is often preſent in perſon. _ ; 
Or, if the king be out of the realm, there may be a ſpecial 
commiſſion to the cabitalis fuſticiarius of the realm, to hold and 


proceed in the parliameyt. 4 Inft. 6. Vide Roy, (H. 1, 2.) 


And if the cu//os of the realm be engaged, Ec. there may be: 


; commiſſion to hold it in the name of the king, or himſelf, Ci. 


Ab. 19. 

So, if the king be infirm, a commiſſion ſhall iſſue to cerum 
Jords of parliament to hold, Cc. the parliament. 4 Inf. 6. 
it was 19 Jac. Ruff. 39. Ha. Parl. 3. 

So, if a parliament begins by the king in perſon, it may, aſe 
8 by the king, be ſummoned before commiſſonen 
4 Infl. 7. ; | 
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if he king: pleaſes that the parliament ſhall not begin at the 


day of the return of the writ ſummons, a writ patent under the 
t ſeal teſte d before the day of the return, and directed præ- 
luis, magnatibus, proceribus ſujus regni, ac militibus, ' civibus, & 
Lugenfibus, Wc. ſhall be read at the day of the return in the up- 
- houſe before the lords, and other commons there aſſembled, 
whereby the parliament ſhall be ꝓrorogued to another day. 4 
Infl. 7. So it was 1&9 5 El. Vide poft, (M.) pe ET 
And in ſuch caſe the parliament does not begin till the day to 
which it is prorogued. 4 Inſt. 7. 
*[he courts are bound to take notice of the commencements, 
prorogations and ſeſſions of parliament. 1 Lew. 296. cited Doug. 
7 n, And that even when the proceedings are on a private 
ſtatute. Id. ibid.“ | | 


E. 0 kn wha Place aſſembled. 


Antiently both houſes of parliament ſat together. 4 Inft. 2. 
2 Inſt. 267. But it appears eInt. per Prynne in his pref. Cot. Abr. 5. 
As, in 4 Fd. 1. 2 Inf. 267. 1 | 
Anno 50 Ed. 3. the houſe of commons affembled in the 
chepter-houſe of the abbot of Weſtminſter. Cut. Abr. Pref. 1 3. b. 
4 Inſt. 2. | © | e 
The place was antiently Sr. Steplien's chapel. 
Every day before the houſe of commons aſſembles, prayers are 
ſad in the houſe by the ſpeaker's chaplain. | 
So, upon ſolemn days, as 30 Fan. 29 May, 5 Nev. c. ſome 
divine is defired to preach a ſermon beſore the houſe. 3 Jan. 1710. 
But none ſhall be recommended to preach before the houſe, un- 
leſs he be of the dignity of a dean, or of a doctor in divinity. R. 


31 Jac. 1699. 


(E. 3.) Things done at the Beginning of a Parliament. 


Or, the chancellor or keeper for him. Mid. 

Or another, tho' the chancellor be preſent ; 4s, the chief juſ- 
tice, 4 Inſt. 8. | | 

The king's chamberlain, He. 4 [rſt. 8. and marg. imb. 

When the commons go to chooſe their ſpea ker, the lords ap- 
point four Juſtices, and two maſters in c/ancery, to be receivers 
ot petitions for England, Ireland, Wales, and Scotland, which 
ſhall be delivered within fix days enſuing. 4 Inſt. 11. 

\nd three juſtices, and two maſters are appointed receivers of 
petitions for Gaſcoign, Guien, Poitiers, Normandy, Anjou, c. 
och ſhall be delivered within fix days enſuing. 4 Int. 11. 

Then fix of the temporal, and two of the ſpiritual nobility are 
"pointed triers of the petitions of England, Ireland, Wales, and 
my who, or four of whom, aſſiſted by the king's counſel, 

t in the treaſury chamber, and try whether the petitions are 
ſeaſonable to be propoſed to the lords. Lid. 1 
As 


At the firſt day of the parliament, the king ſets forth the (E. 3.) 


eauſes of ſummoning the parliament. 4 Inſt. 7. 1 — N 
of lords. 
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As many are appointed triers of the petition of Gaſcoign, is; 


4 Inſt. 11. As 
And this courſe ſtill continues, tho? Gaſcoign,” &c. are loft 


Ibid. 


(E. 4.) By the /f. 5 El. 1. every knight, citizen, burgeſs and baron of 
In the houſe the eingue ports, before he enters into the parliament-houſe, or hy 
ef commons, _ voice there, ſhall take rhe oarh of ſupremacy, (and by the jj, 

7 Fac. 6. the oath of allegiance) before the lord fteward or his de- 
puty, or ſuffer the penalties, as if he had fat without eledin, 
return or authority. COR / 
By the /t. 30 Car. 2. 1. A. 2. no peer, or member of the houſe 
of commons, ſhall vote or fit during any debate, after the ſpeaker 
is choſen, till he takes the oaths of allegiance and ſupremq, 
and repeat and ſubſcribe the declaration againſt tranſubſtantz- 
tion and invocation of ſaints, c. betwixt nine and four of 
the clock, at the table, in a full houſe, in ſuch order a 
the houſe is called over, on pain to ſuffer as a popith n- 
cuſant convict, &c, and a writ- thall iſſue to elect a ney 
member, c. | 
By the /t. 1 U. & M. 8. every perſon, required by any ad v 
take the oath of ſupremacy made 1 El. 1. or the oath of allegiance 
made 3 Fac. 4, which are hereby abrogated, or either of then, 
mall inſtead thereof take and ſubſcribe the oaths of allegiance and 
ſupremacy here preſcribed, _ | 
By the /t. 7 & 8 V. z. 27. every member of the houſe of 


commons was obliged to ſubſcribe the aſſociation. But by lo 

the /t. 1 Ann. 22. this part of the ſaid act is declared t I 

be void. | | | of f 
By the /t. 13 & 14 V. 3. 6. no peer, or member of tle 

houſe of commons, ſhall vote or fit during any debate, after the inte: 


ſpeaker is choſen, till he take and ſubſcribe the oath of abju 
ration, (and by the /t. 1 Ann. 22. it ſhall be taken as ther 
altered, ) at the time, place, and on the pain ut ſupra by the}! cand 
30 Car. 2. 2. | | | 98575 fer | 
If there be not any lord Reward, the treaſurer, or comperoller 

of the houſeho!d by common ufage is his deputy to all intent, 4 Inf 
D' Fav. 122. \ | | 
If there be a lord ſteward, he may appoint others to be bis d charg 
puties to take the oaths. D'*Ezw, 40. 
And other lords may be appointed. Aft 

Dr any of the members, after they are ſworn, may be his dep 2 
ties, for giving the oaths to others. D' Fav, 40. 


(E.5,) Antiently there was no conſtant ſpeaker. 4 Inſt. 2. 
Choice ofa hut there was a ſpeaker 44 H. 3. Semb. DE. 40. 
fpeakcr, And the firſt prolocutor named upen record was 5! 1 
3, viz. Sir Thomas Hungerford, D Eu. 40. Ct. Ab. Pro. 


3. 5. 8 | * 
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ſpeaker is frequently mentioned. D Eu. 41. 1 | 
None can be ſpeaker without eledlion of the commons. 


Inft. 8. Fae 1 | 
s 7 their election is free. Dau. 41. | 
But the king may recommend. 4 Inſt. 8. Cot. Abr. Pref. 
I . | | e 5 : 
05 refuſe him. bid. | TT EY 
Yet, antiently, there was no command for the election of a 
ſpeaker. D Ew. 41, , W Ys | 
The firſt command for it was 2 H. 4. D'Er. 41. | 
And it was afterwards omitted, 7 & 8 H. 4. D'Ew. 41. 
| But it is now uſual, and by long uſage neceſlary at this day. 
D Ew. 41. d e 241 x0 th 4 
The ſpeaker elect diſables himſelf, 4 In/t. 8. bs Yo 60 
Then he is preſented to the king in the houſe of lords, 
and there excuſes himſelf, 4 Inf. 8. Rufh. 480. And from 
the 6th year of H. 6. they have uſually made an excuſe. 
D'Ew. 42. 8 1 


did not, 13 V. 3. and, antiently, it was not made except 
for cauſes; as, 5 R. 2. was the firſt excuſe, and not allowed : 
H. 4. 6 H. 4. H. 5. 28 fl. 6. 29 1. 6. it was not made. 
DEu. 42. | | | 1 b 5 
And before confirmation by the king, he was called ſpeak- 


16 Nov, 1699. So, 21 Of. 1702. But uſually be is nor 
lo called. | | 7 

If the ſpeaker be approved by the king, be prays. 1. freedom 
of ſpeech, and all their antient privileges. 2. pardon for miſtakes, 


Parl. 4. 
Freedom from arreſt, of ſpeech, and acceſs to the king, and 


1 candid conſtruction of their proceedings. 3 Car. Ru/h. 484. So, 

fer Mr. Harley, 1902. | | ' 05 
Ile The houſe of commons cannot aſſemble without their ſpeaker. 
fits L 


And therefore, if he cannot attend for ſickneſs, he ſhall be diſ- 
charged ; as, Jo/m Cheyne, 1 H. 4, Wm. Sturton, 1 H. 5. Sir 
Join Tirrel, 15 H. 6. 4 Inſt. 8. 


Car. 2. and 13 W. 3. taken, a bill is read, and from thence the 
ſeſſions begins. 85, 2 3 Oct. 1702. 

And after a bill read, the houſe is ſummoned to attend the king 
in the houſe of peers, to hear the king's ſpeech. 

Sometimes the houſe is ſummoned to attend the king, before a 
bill is read: ſo it was, 16 Now. 1699 ſo ĩt is uſually done. So it 
Was 1702. 1710. | 

And the king's ſpeech was reported tothe houſe by the ſpeaker, 
fore a bill was read, 16 Now. 1699. but the ſpeaker ſaid, 15 

1 5 


2 


> 


But in the parliament rolls temp. R. 3. and from that time, the 


But ſometimes he does not make any excuſe ; as, Mr. Harley 
er, when the commons were ſummoned to attend the king. 


and that he may reſort to the commons for a declaration of their 
latent. 3. acceſs to the king. 4 Inf. 8. 21 Fac. Rufh. 119. Ha. 


After the ſpeaker choſen, and the oaths, according the f. 30 


- 
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he could not do it till the oaths were taken, according the |;. 
utes, 21 OZ. 1702. 3 8 i 
And it was not reported, till after a bill read, and comminee, 
appointed, and other orders made, 23 Oct. 1702. | 
After a bill read, and before committees appointed, Ec. 1 
Now. 1710. B e 
After the king's ſpeech is reported, the houſe uſually retry 
thanks for it. So, 23 O#. 1703. 29 Now. 1710. 
And appoints a day for the conſideration of it. 16 Nov, 1699 
So, 23 Od. 1702. © | 
Then a day is appointed, in which the houſe will refolie 
itſelf into a committee for the (conſideration of it. 24 Ne, 
1699. * a | 
: — the houſe appoints a committee, for an addreſs upon ther 
| vote of thanks. | 105 
Or, to be drawn upon their vote, and the debate in the houſe 
29 Nov. 1710. ä 45 | 
When the addreſs is reported from the commitree, it may be 
agreed to, or amended by the houſe. 30 Nov. 1710. 
After the houſe agrees, it ſhall be preſented to the king by the 
whole houſe uſually. 30 Now. 1710. „ 
And the members of the privy council are appointed to inquir 
the time, when the king pleaſes to be attended by the houſe; 3 
Not. 1710. | 
The ſummons to attend the king is made by the uſher of th 
black rod. | pF 8 TM 
Or, by his deputy uſher. 16 Nov. 1699. 9 1 
When the ſpeaker reports the king's ſpeech, he prays a cop d 
it, and reads the copy. 16 Nv. 1699. 29 Nev. 1710. 
So the ſpeaker ought to be conformable to the command, « 
order of the houſe ; and therefore, if he be required by the my 
rity to propoſe the queſtion, it will be a breach of privilege, i 
he diſobeys, tho it be by the king's command. R. 16 Ce. 
Ruſh. 1137. 4 ao 
(E 6.) 


Commirtces The commons in parliament are the general inquiſitors fort 
appointed, realm. 4 Inft. 11. tþ 
And at the beginning of the ſeſſions, it is their principal eaten 
appoint committees for grievances, &c. Ibid. 
| The general committees appointed aſter the reading of be l 
bill, are, a committee for religion, for grievances, for juſlice, 
trade, for privileges and elections. 13 Feb. 1700. 16 Nov. 100 
So, 23 Od. 1702. 4 
A committee is general, i. e. of the whole houſe, de quo vide 
(E. 1 3.) or a private committee. | 


— 


chairman. The committee appoints one of them for chairman. 4 4 
The chairman reports the reſolution of the committee i 
houſe. Ibid. | NE 
Or, another whom the committee appoints for this pups 
Semb. 4 Inſt. 12. | 8 


* 


7 * 
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In a committee for a private bill, the chairman ſhall not fit with- (E. 3.) 
out a week's public notice ſet up in the lobby. Declared for a ſtand- mapa as 
ing order, 15 Feb. 1700. be. 4 . 

And upon the report of a private bill, he ſhall inform the | 
houſe, whether the allegations of the bill are examined, and the 
parties concerned haye conſented, to the ſatisfaction of the com- 
mittee. Declared for a ſtanding order, 15 Feb. 1700. So, 24 
Now. 1699. * i OO” 3 5 

Before a private bill be conſidered by a committee of the lords, 
a copy of it all be delivered to every one concerned in it. Declar · 
ed for a ſianding order, 16 Now. 1705. | | 

And if an infant be concerned, a copy ſhall be delivered to his 
guardian, or next relation of full age, not concerned in intereſt, 
nor in the paſſing of the bill. Declared for a ſtanding order, 
| 16 Nov. 1705. 83 

By a ſtanding order of the lords 23 Ap. 1698. a committee 
ſhall take no notice of the conſent of any perſon to any private 
bill, unleſs he appear before them, or there be an affidavit of two 
perſons made, that he is not able to attend, and doth conſent to 
the bill. | | | 
I a bill be for a ſale of land in ſuch a place, and a purchaſe in 
another, the committee ſhall ſee, that the values are fully proved, 
and that there be an agreement for the purchaſe, and that the bill 
provides for the effectual purchaſe and ſettlement of the lands, as 
it is deſired. Ordered 16 O& 19 Feb. 1705. LS 

And if truſtees are appointed by the bill, they ought to 
appear perſonally before the committee, and accept the truſt 
under their hands. Declared for a ſtanding order, 16 & 19 
Feb. 1705. | : i 

The lord, who makes the report of the committee, ſhall 
report that all orders were obſerved by the committee. Order 
16 Feb. 1705. : 5 


| : 
80 a committee is frequently appointed for other purpo- (EK. 9.) 
les; as for inſpection of the journals of another ſetlion. 27 OY 


Now. 1699. purpoles. 
For inſpection of the journals of the peers, _ 
But it was not uſual till latter times to appoint committees to 


determine any 5 thing, without a report to the houſe. Ct. 
4b. Pref. 14. 6. | | 


| (E. 10.) 
Aſter a committee is appointed, the houſe may give any parti- laſtruQtion 

cular inſtruction to it. So, 27 Now. 1669. | 1 
So a matter referred to one committee may be afterwards trans- 


ſerred to another. 11 Jan. 1699. (E. 11.) 


F Witneſs 
if . witneſs refuſe to attend the houſe, or à committee, 3 
. — e Noule 
a 3 ſummoned by order of the ſpeaker, or chairman, or 20m 
| | mittee. 
But Vi. Heyl. | 
| (E. 15.) 
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ere no witnefs pays any thing for being ſammoned to the hoſe, 
ora committee. Declared 29 Jun. 1699. 

Nor ſhall he be arreſted upon his coming to, or departure from 
the commitree; and ifhe be, che houſe upon motien will diſcharge 
him. R. 15 Feb. 1699. 

An officer may be ſummoned to attend with the public booksof 
2 corporation, &c, 

If any one directly or indirect attempts to prevent a witnefs 
from appearing, or giving teſtimony, or tampers with a witnefs, in 
reſpect of the evidence to be given to the houſe, or to a com- 
mittee; this is a miſdemeanor, and the houſe will proceed t | 
him with ſeverity. R. 24 Od. 1702. 29 Nov. 1710. 

So, if a witneſs gives falſe teſtimony to the bouſe, or a com. 
mittee. R. 24 Odd. 1702. 29 Nov. 1710. 


(E. 12.) A committee cannot continue ſirting aſter the houſe is i 

When com- ſembled, 
. "Hg And if committees are adjourned, a committee cannot ſt 
f till commitrees be again revived. Declared for a Itumding order, 


23 Jan. 1699. 


(E. 13.) The houſe will not proceed upon a petition, motion, or bill for 
. # pon a pe! 
Committee granting money to the king, charging the ſ udject. or compounding 
aber ole or releafing a debt due to the king, except in a committee of the 


when necef- whole houſe. Declared for a ſtanding order, 29 Now. 1710. Vid 
fry. po, (H. 15.) | 


e 14. A committee for juſtice may ſummon any judges, and examine 
manttee them in perſon, upon complaint of any miſdemeanor in their 
for juſtice. PO y 
office. 1 Sid. 338. 


pe (E. 15.) The committee of privileges and elections uſually meets in the 

8 ſpeaker's chamber, and then adjourns in to the houſe. 

There ought to be to the number of five, who are named of the 
committee, before adjournment. 

And there ought to be at leaſt eight of them continuing in the 
houſe, otherwiſe the committee does not proceed. 

But it is uſually ordered, that al! the members preſent have 
votes. So, Journal 13 Feb. 1700. So, 23 Od. 1702. But anti- 
ently, it was otherwiſe. 

| A petition which concerns an ds election, or return, 
c. is uſually referred to the committee of privileges and 
elections. 

And the committee uſnally appoints the day for hearing. 

Or the houſe may direct the hearing' upon a 3 w 
14 Dec. 1710. 

But it: may be heard at the bar of the houſe. 1 Dec: 1710. 

And antienthy, it was referred to the determination of the king 
and the lords. Sem$. Cat. 46, Pref. 14. b. 9 
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80 if, upon a double return ordered to be ſhewn tothe houſe, it 
appears that there wefe equal votes for all the candidates, it may 
be declared void, and a writ ordered for a new election, without 
a reference to the committee; 1 Det. 1710. | 

So, if one of the parties returned waives his return, it may be 
amended by the houſe. 2 Dec. 1710. | © | 

This committee conſiders all matters concerning the return, 
election, and privileges of the members. Journal 13 Feb. 1700. 
16 Now. 1699. 23 Od. 1702. | 5 

Double returns are uſually determined in the firſt place; for the 
houſe is not full before the determination of them, Journal 15 
Feb. 1700. 16 Now. 1699. 23 Od. 1702. | 
Ic is uſually ordered, that all returns be queſtioned within four- 
teen days. Journal, 13 Feb. 1700. 16 Nov, 1699. 

So, within fourteen days after another return inade. Journal 
13 Feb. 1700. 23 Od. 1702. . SP * | 

That any perſon, returned for two places, ſhall elect for 
which he will ſerve within three weeks, if there be not any 
- queſtion of the return for. ſuch place. Journal 13 Feb. 1700. 
23 04. 1702. | 

That all perſons, returned upon a double return, withdraw till 
their return be determined. id. . 

And every member ought to withdraw when his return, elec- 
tion, or privileges is debated. 16:d. | ; 

And only two counſel of a ſide ſhall be admitted. Journal 
13 Feb. 1700. | 3 
a to a petition concerning an election, or privilege. Vide poſt, _ 
( | 


” 
The ferjeant ſhall give order to the door-kcepers and meſſengers, 
to attend the committee of privileges and elections, and provide 
that none crowd the ſtairs below, or above in the gallery. Declared 
far a ſtanding order, 16 Dec. 1699. | | 5 
The witnelles at the committee ſhall be examined ſeparately, and 
then withdraw; and the paſlage ſhall be free for this purpoſe. 
Declared for a flanding order, 16 Dec. 1699. 5 
If the houſe judges a petition concerning election, frivolous or 
vexatious, it will order fatisfaQion to the party grieved. R. nem. 
con. 13 Feb. 1700. R. 24 Oc. 1702. ” | 
If it appears, that any perſon procured himſelf to be elected or 
returned, by bribery or corruption, the houſe will proceed with 
ſeverity againſt him. R. nem. con. 13 Feb. 1700. R. 24 Od. 
1702. Vide poſt, (G. 5.) | h | | 
[By Hat. 10 G. 3. c. 16. and 11 G. 3. c. 42. after day ap- 
pointed to conſider petition, the firſt time there are one hundred 
members preſent, the names of forty · nine preſent are to be drawn 
out of the names of the whole houfe; each party names one not 
drawn ; each party ſtrikes out alternately one of the forty-nine, 
ill they are reduced to thirteen; theſe fifieen make a committee 
to determine the election; thirteen muſt be preſent. None can 
os who have not been preſent every ſitting. They have power 
I end for perſons, papers, £c. and to examine on oath. Notice 
V be given to all parties. If there are more than two parties 
or. V. | P inter- 
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intereſted, the thirteen ballotted members nominate the two ho- 
minees. Made perpetual, by flat. 14 G. 3.c.15.]J Þ . 


) Petitions. 
(F. 1.) By the Lords, or Commons, to the King. 


P. TITION ig in „ are ſome of grace, ſome of 
right. 4 Inf. 

Some by the fords N ſome by the lords foirirua], ſome 
by the commons, ſome by all of them. Bid. 

The parliament ſhall nor be ended, till = peritions are anſwer- 
ed. Ibid. 

Petitions ought to be certain, to which a certain anſwer may 
be given. bid. 

he commons ought to petition the king, and acquaint him 

with their grievances. 18 Jac. Ay the king to the parkament 
- Ruſh. 22. 

A petition againſt nike preſented to the king by the lords 
and commons, 1 Car. and the yy anſwer. OEM 181. The 
like 4 Car. Ry N. 516. 


(F. 2.) By other gubje cd to the King. 


So ary ſubjects may of right make a petition to the king for 
redreſs of grievances. R. 27 Of. 1680. 

And if any traduce the right of ſuch petition, it is unlawful. 
R. 27 Of. 1680. 

But if ſubjects framed petitions to the king in a public cauſe, 
and collected a multitude of hands to it, ic was a miſdemeanor 

and fineable. R. 2 Cyo. 37. R. Me. 755. 

So, by the /f. 13 Car. 2. 5. no perſon ſhall ſolicit, or procure 
the, hands or conſent of any, above the number of twenty, to any 
petition, remonſtrance, or addreſs to the king, or both, or either 
houſe of parliament, for the alteration of matters eſtabliſhed by 
law in church or ſtate, unleſs firſt conſented to and ordered by 
three juſtices of peace, or the major part of the grand jury, « 
the aſſizes or quarter ſeſſions, or if in London, by the mayor, 2. 
dermen, and common council. .And none ſhall preſent to the 
king, both or either houſe of parliament, any petition, _ 
ſtrance or addreſs, accompanied with exceſſive numbers of people, 
more than ten at once, on pain of a ſum not Exceeding 100 and 
three months impriſonment without bail for every offence, to be 
proſecuted in B. R. the aſſiſes, or nnen, in ſix montis 

| after, and proved by two witneſſes. 


6. Petition to the Commons. 


So a petition may is to the houſe of commans : as, for a fall 
eleQion, or return of any to ſerve i in parliament, ws 
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But ſuch petition ſhall be within fourteen days after the com- 
mittee for privileges and elections is appointed, or within four» 
teen days aſter a ſubſequent return made. 16 Nov. 1699 
And if a petition in another ſeſſion, for a matter not heard 
upon the petition in the former ſeſſion, varies from the firſt pe- 
tition, it al be rejected: as, if the firſt petition be againſt two, 
and the ſecond againſt one member only. 28 Now. 1699. 
And it may be referred to the committee to examine, whether 
me *econd petition be of the ſame nature in ſubſtance with the 
firt. 29 Nov. 1699. | | 77 
And if it be not the ſame in ſubſtance, it will be ordered that 
the committee do not proceed upon it. 28 5 
If the petition be not ſigned, it ſhall not be received. 85 
80, if it be againſt no perſon in certain, it ſhall be rejected. 
zo 04. 1702. 8 N : „ 
So every petition ought to contain ſuch certainty and particu - 
Jarity, that a direct anſwer may be given. Ha. Furl. 9. (Vide 
4 Infl. 11, | : 


When a petition is preſented to the houſe of commons, ſome- (p. 4.) 
times upon diſcloſure of the ſubſtance of the petition, it will be The pro- 
rejected. 18 Dec. 1699. : | . 
Sometimes it ſhall be referred to a committee to examine the OOO 
matter of the petition, and report it, with their opinion, to the 
houſe. 8 Dec. 1699. | | | 
Sometimes the matter of the petition ſhall be examined at the 
bar of the houſe. K. 24 0. 1702. | 

After a petition received and read, the petitioner, by leave of 
the houſe, may withdraw it. | | 

All petitions ought to be diſcuſſed before the concluſion of the 
pariament, H. Parl, . | 


(0. 1.) The Law and Uſage of Parliament, 


{8 HE 3 ſuis propriis legibus et conſuetudinibus ſub ſiſlit. 
4 Inſt. 15. 50 | | 

All matters moved, concerning the peers or commons in par- 

Lament, ought to be determined acording to the uſage and euſ- 


oms of parliament, and not by the law of any inferior court. 
J. Furl. 14. py | 0 


(G. 2.) In preventing Annoyances. 


. 


by the antient uſage of parliament, proclamation ſhall be made 
" Weſtmirſler at the beginning, that none on pain that he for- 
cit all that he has, ſhall wear a privy coat, or armour, in London, 
e/tminfler, or the ſuburbs. 4 Inf. 14. | 
proclamation ſhall be made, that no games or paſtimes ſhall 
e uſed to the diſturbance of the parliament. 4 Inſt. 14. Order 
2 Dee. 1699. Ha. Parl. 1 3. PE | | 
| Fs | -. 8 
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So it was ordered that the door of the ſpeaker's chamber he 
locked at the fitting of the houſe, and the keys laid on the table. 
24 Now: +. 649.” K Jar a flanding order, 24 Od. 1102. 

"hat the ſerjeant prevent footmen and others ſtanding on the 
ſtairs in the paſſage ro the houſe, to prevent annoyance by them, 
Declured for à ſtanding order, 18 an. 1699. | 

That Jetters be not delivered by the poſtman, till the ring of 
the houſe. R. 24 O8. 1702. | 


(G. 3.) In inquiring of Miſdemeanors. 


The commons are the general inquiſitors of the realm, 
4 Int. 11. 24 | Ft 
And therefore, if a lord ſpiritual or temporal commit oppreſ- 
| fron, b ibery, exto-tion, &c. the commons ſhall inquire of it; and 
if, by the vote of the houſe, the crune appears to have been 
committed, they tranſmit it with the evidence to the lords 
4 Infl. 24. : : 5 | 


(8 3.) Common fame is a ſufficient ground of a proceeding in the 
What are honfe of commons by inquiry, or by a complaint, if need be, to 


= Je for the king, or the lords. R. 1 Car. by the Commons, Ruſt. 21). 
an inquiiy. 26S E | 


(G. 5.) In Puniſhment of Offences. 
(G. .) One Long pave 47. to be choſen, and was removed, SE 


In m lower 4 Infl. 23. | 

1 | The houſe will proceed with ſeverity againft any choſen by 

done by the bribery, or corruption. 29 Now. 1710. Vide ante, (E. 15.)- 

members. Vine Officer, (I.) 15 

* Hill writing a. book to the di ſhonour of the houſe of common, 
of which he was a member, and for diſcovering the conference 
of the houfe, after exainination, was expelled, and committed 
to the "lower for fix months, and fined 500 marks, 23 6. 


490. ay. 


(G.6.) A mayor taking 4 J. for electing a burgefs, was fined and in- 
Offences priſoned, 8 El. q Inſt. 23. ide ante, (D. 10.)* | 
others, One committed to the | ower for ſtriking one, returned up 

record as a burgeſs to parliament : for he ought to take notice 
the record at his peril. BB. | 
So a man, who miſbehaved himſelf at elections, was ordered 
to be proſecuted by the atrorney-general. 18 Now. 1702. 
80, where the bithop of Worceſter was cenſured for a viola 
of the privileges of the commons, at the election of a knight for 
the county of Worceſter, there was an adreſs to the queen ir 
his removal ſrom the place of lord almoner. 18 Now. 1702. 
The lords addreſſed contra, but he was removed. | 
After the impeachment of the duke of Bucking/an, the un 
verſity of Cambridge choſe him their chancellor, by which 
diſpleaſed the houſe of commons. 2 Car. Rufh. 372. Yor 
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_ elſewhere. 


A thing moved or done in parliament: ſhall not he diſcuſſed 
elſewhere. 4 Inf. 15. Aa . ä 8 

And therefore, the judges ſhall not giye any opinion of a mat- 
ter of parliament. Iba. 5 | 
If any abſents himſelf from parliament, if a ſuit or informa- 
tion be for it in B. R. he ſhall plead to the juriſdiftion of the 
court, that it 1 jo to be determined in parliament.— So, the bi- 


againſt thirty-nine for the ſame cauſe, 3 & 4 Ph. & M. and fig 
ſubmitted, but nothing done to the others. 4 Infl. 17. 
By the J. 4 H. 8.8. all accuſations of members, for any mat- 
ter in parliament, ſhall be void. Ha. Parl. 7. 822 


liament, except by the houſe. By the Commons, 19 Fac. Ru ſũ. 


Ruſh. 66 3. | rs. . 
The king ſhall not give credit to an information of a thin 
done or ſaid in parliament, till he be informed by the houſe irielt. 


the journal, ib. 54. 
An addreſs, that the king would ſhew his indignation againſt 
thoſe who miſrepreſent proceedings in parliament, R. 28 Now. 
1699. | | | | 

So none ought to be cenſured by another court for the pro- 
ceeding in parliament. Per Pym. 3 Ruft. 1132. 4 
lf a libel charge a member with criminal language 
parliament, the court will grant an information againſt the libel- 


But for a matter out of parliament, a member of parliament 


not queſtioned for it in parliament R. 5 Car. Rua. 663 + 

If for a thing not done in the way of parliament. bi. 

As, 2 conſpiracy to inveigh againſt the judges or king's coun- 
ſel in parliament, without an intent to proſecute them in a legal 


courſe, but with intent only to defame them. R. 5 Car. 
Rufh. 663. N | . 


(G. 8.) Liberty of Speech. 


Freedom of ſpeech is the antient and undoubted right and in- 


heritance of parliament. Claimed 19 Fac. Ruſh. 46. But diſ- 
allaved | 


But the king razed it out of the journal, ibm. 54. 


By 


How the lords proceed upon an impeachment, wide poſt, (L. 


beld in 
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(G. 7.) Things done or ſaid in parliament, ſhall not be queſtianed 


ſhop of Winche er, 3 Ed. 3- 4 In 16. and an information TY 


No member ſhall be moleſted for a thing ſaid or done in ar- 


53. But the king razed it out of the journal, ibm. 54- R 5 Car. 


By the Commons, 19 Fac. Ruſh. 53. But the king razed it out of 


ler, without a denial of the charge by affidavit. Doug 38). (372).*. 
may be puniſhed elſewhere, after the end of the ſeſſion, if he be. 


tte! 


by the king, ibm. 52. and then claimed by proteflation, ibm. 5 3. 
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By the f. 4 H. 8. 8. all ſuits, Ic. againft R. Strode and his 
complices, or any other hereafter, for any bill, ſpeaking, or rea- 
ſoning of any thing concerning the parliament, ſhall be void. 
This ſtatute was a particular law. R. by all the Judges, 5 Car. 
Ruſh. 662. R. cont. in parliament. Go. Car. 604. 
But all members of parliament ought to have freedom of ſpeech 
npon matters debated in parliament, by the courſe of parliament, 
R. by all the Judges, Ruſh 662. 5 25 
And none ſhall be put to anſwer elfewhere for ſpeaking in par- 
liament, tho it be ſuggeſted to be with a bad intent. R. in 
Parliament 1667. Vide Cro. Car. 4. | 
By the ff. 13 Car. 2. 1. there was a proviſo, that nothing in 
the ſaid act ſhould extend to deprive either houſe of parliament, 
or the members thereaf, of their juſt and antient privilege of de- 
bating any matters propounded in either houſe, or at any con- 
ference or committee, or touching the repeal or alteration of any 
old, or preparing any new law, or redreſſing any public griey- 
ance. But inembers ſhall have the fame freedom of ſpeech and 
privileges as before. | . 1 
And by the /t. 1 W.& M, 2. /eff. 2. it is declared, that the 
freedom of ſpeech and debates, or proceedings in parliamen, 
ought not to be impeached. or queſtioned, in any court, or place 
out of parliament. | 


(G. 9.) Debates chere thall not be divulged. 


So debates in the houſe of commons ought not to be diyulged 
without the order of the houſe. 5 

So the lords ought not to take notice of any thing debated by 
the commons till it be declared to them by the commons. R. 
16 Car. 3 Ru. 1147. | | 
Nor the commons, of a thing debated by the lords. 3 Rull. 
1147. | 

(G. 10.) In Legem datione. 


(6. 10.) Every act of parliament ſhall have the aſſent of the lords and 
— commons, and of the king. 4 Inſt. 25. 2 Inſt. 157. 
a ſtatute If there be the conſent of one, or two of them, it is or.ly an 


There ought ordinance. 4 Inſt. 25. | | | 
ou _ So, if it be with the conſent of the king and the lords tempo- 
bis tends. ral anly, (without the ſpiritualty) and the commons. Sem. 
and com- 4 Inſt. 25. Vide ante, (D. 1.)—Poſi, (R. 3.) * . 
mons. Or, with the conſent of the king and the lords ſpiritual only, 
(without the temporalty,) and the commons. 4 Inſt. 25. 
-And therefore, an ordinance by tho lords, 6. Ed. 3. that none 
ſhall refuſe to ſerve the king as a judge, or otherwiſe, in Ireland, 
does not bind the ſubject. 2 Inſt. 47, 8. 0 
So, the 46 Ed. 3. that none of the profeſſion of the law ſhall 
be choſen by the commons to ſerve in parliament. 4 Inſt. 48. 
So, a bill by the king to atraint any with the aſſent of the lords, 


without mention of the commons, is not a law, F. Furl. 3, | 


bill 
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A bill may be introduced by any, member. | * 6.49 
But it ſhall be aſter an order of the "1c" IHE upon a nat or Bill intro- 
ſuch a bill; and it is ordered, that ſuch member prepare And © duced- 


bring in the bill. 24 N. 1699. 
And ſometimes a committee is ordered to prepare a bill, 
28 Nov, 16 | 
But a private bill ſhall not t be brou be in | without a aching 
- which ſuggeſt: the cauſes for it. Ordered and declared for a ftand- 
ing order, 15 Feb,1700. Ord. 24 Nev. 1699. a 
Nor, in the upper houſe. Declared for a ſranding order, 
Dec. 1699. 
, And ſuch petition to the lords ſhall be ſigned by all concerned 
in the conſequences of the bill. Ord 16 Feb 1705. | 
And it ihall be referred to two judges, who ought to ſummon- 
before them all who may be concerned in the bill, and make 2 | 
report under their hands of the ſtate of the caſe, and their opi- 


nion of it, Declared far a ſtanding order, 16 Feb. 1705. | & 
A bill ſhall be read three times before it be paſled. - (6. =) 4 
A private bill ſhall be printed. | Bill read. 1 


So in the houſe of lords it ſhall be printed, and delivered. to | 
the clerk for the lords. Ord. 16 Nov. 1705. - 
Three days ought to intervene between every reading of a pri- | | 
vate bill. Declared for a flanding _ 15 Feb. 1700. Ord. 
24 Now. 1699. 
It ſhall not be read to the lords upon a day appointed for hearing 
of cauſes, before the cauſe heard. Ord. 14 and 18 Jan. 1705 
When a bill is preſented upon an order of the houſe, it ſhall be 
received and read the firſt time. 23 Od. i702. 
Tho! it be a private bill, 12 Dec. 1699, | 
Or the firſt reading may be e * ſubſequent day. 
19 Dec. 1699. | 
And if, upon receipt of the bill, no time be appointed for 
reading it, it mall be afterwards read upon motion, or upon mo- 
tion, a day ſhall be appointed for reading it. 20 8 
Or, the firſt reading may be appdinted mately ter the 
receipt. 24 Jan. 1699. 
After the firſt reading, it ſhall be ordered that the bill be read 
a ſecond time. 16 Now. 1699. 
And ſometimes, that it be read a ſecond time at a certain day, 
29 Nov. 1699. | 
Tho' it be a private bill. 30 Now. 1690 | 
If a day certain be not limited, for the "4," reading g. 1 
. to I motion, upon which a day ſhall be appointed. 
11 Dec. 1 
Or, upon motion for the ſecond reading, it Mall be read im- 
mediarely. | | 
And imes the ſecond reading is directed to be in a full 
houſe. 20 Jan. 1699. 
Sometimes after noon of fuch . day, 25 Jan. Oy 
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Sometimes upon ſuch 2 day, and * 9 enen 
* 1699. 


(8. 13. After the ſecond reading, the bill hall be 3 wn com- | 


Committed. mitte to be conſidered there. Vide ante, (E. 6, 7, f.) | 
| Sometimes it is committed to. a committee of the whole hovſe 
Vide ante, (E. 13.) 


If there be no objection to a bill, upon the — reading, nor 


any blank in it, it all be ingraſſed without a cammitmant.— 
So it was, 6 Feb. 1699, 


Sometimes it ſhall be committed upon the- firſt reading. | 


D Eau. 1 769. 


So, bills of grace, as for a general pardon ſhell be paſſed upon | 


the firſt reading, without more. D' Ea. 73. 464, 5. 
Sometimes the bill ſhall lie, without an order to be committed, 
or ingroſſed. D' Fav. 111. 

. Yet, regularly, upon the ſecond reading, if it be not paſſed or 
rejected, it ought to be committed or ingroſſed. DH. 464. 
And it ought to be committed or ingroſſed upon the day 
when read; though 23 it has been done upon another day. 

Eau. 27. | 


0 74.) After the reading of a bill, it mall be 3 with ie of 


The — of it, to the ſpeaker, who reads the title, and then reparts the ſub⸗ 


the ſpeaker, ſtance of the bill to the houſe. 


es. So, in the houſe of peers. DE. 17. 


(G. 15.) After the bill is read, and the effedt of i it reparted to the houſe 
| Billo — it may be oppoſed by any. member, 


er debated. And a bill may be oppoſed, e or rejected upon any of 


the readings. 
Upon the firſt reading. D'Ew. 17. 
Upon the third reading. LE. 271. 
But the uſyal courſe is upon the ſecand reading. DD Eev. 17. 


(G.16.) Aﬀer a bill is paſſed the committee, and reported _ hauſe, 
4 ingroff. jt ſhall be ordered to be ingroſſed. 
Bo, if no objection be to the bill, nor any blank, it may be 
ingroſſed upon the ſecond reading, without commitment. 50 it 
was done, 6 Feb. 1699. 

But a bill tranſmitted from one houſe to arother, is not or- 
dered to be ingroſſed; becauſe it was ingroſſed and comes in 
parchment from the other houſe. DE. 17. 20. 148. 

30 hills of grace, as for naturalization, pardon, Ec, are not 
ordered to be ingroſſed ; becauſe they come to the houſe ingroſſed 


in parchment, and ſigned by the king. D Ew. 20. 


(8. 19.) After the third reading of a bill by the clerk, and the effect of 


7s —4 it reported by the ſpeaker, if nothing be ſpoken to it, the ſpeaker 


progoloy the quetiiny, whether it full be paſed 3 Os 
en 
1 
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When a bill is paſſed by the commons, the clerk, within the (0, 18.) 
bill at the top upon the right hang, writes, / out baille aux ſeigneur "Wy 3 
D'Bew.. 4... pe de #. S E of the bn” 

Then it ſhall. be tranſmitted to the lords by ſome of the houſe. 
commons. ET | 3 | | From | | 

When a bill is preſented by the commons, to the other houſe, ae ens .—— 
the chancellor and lords riſe, and at the bar receive it from thoſe : 
who bring it from the commons. D'Ew. 585. 


If a bill be paſſed by the lords, it ſhall be indorſed, ſeit Zgjlle _ (G19) 


rom the 
aur commons. Ny. 93. 4. lords to the 


Then it is tranſmitted to the commpns by two of the aſſiſtants e bee 
in the houſe of peers. | - e | 
Theſe being admitted into the houſe of commons, after three 
congees at the table, inform the houſe, that the lords haye paſſed 
ſuch a bill, and they read the tule. DEw. 45. | | 
5 If the meſſengers of the lords ſee the ſpeaker, at his entry into 
| the houſe of commons, they cannot deliver the bill, but ought to 
deliver it in the houſe. D'Eav. 688. | 8 
And where a ſpeaker received it at the door, and took it 
and deliyered it to the houſe, it was returned to the lords. 


Dh. 688. 


Tho' a bill be tranſmitted to the lords yet it remains a bill of (G. 20.) 
the commons. D'Ezv. 576. | RY week 1 
If the lords make an amendment by the omiſſion, change, or bill by the 
addition of any words, it ought to be written in paper with a re- lords. - 
ference to the line where it ought to be made. D'Exw. 576. 20. 
And then the lords ſubſcribe the bill with theſe words, a ce/ly 
bill owe/que les amendments a meſme le bill annexe les ſeigneurs ſont 
aſentus. D'Exw. 576. | - ae 
But the amendments ought not to be written in parchment. 
D'Ev. 576. 534. | ke ts Ye? bs are. * 
When a bill, with amendments, js returned to the other kouſe, 
there the bill ſhall not be read another time, but the amendments 
only, D'Ezu. 2717. we MN 
If the amendments are agreed to by the commons, the bill is 
amended by them. D'Ew. 576. | 
If one houſe daes not approve the amendments of the other it 
cannot rejeR them; but ought to reject the whole bill, or reccive 
it with the amendments. D'Ew. 513. 537. 1 8 
But one houſe may make additions to the amendments of the 
ether. DE. 354. | | | 
If the lords add a new clauſe, or proviſo to a bill it ſhall be in- 
groſſed in parchment, and ſubſcribed, ſait baille aux commons, and 
then the bill with the clauſe annexed, ſhall be tranſinitted to the 
commons, with this ſubſcription, 4 ce/ly bill oweſque le ſchedule 
o proviſona meſme bill annexe les ſeigneurs ſont aſſentus. Dao. 


576. 26, 
_ The king uſually gives his aſſent to acts paſſed by both houſes, . — 21.) 
| ut 
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But he may declare his afſent by letters patent, and appoine 
any one to notify ſuch aſſent, and the clerk to indorſe i it, in the 
uſual form. D Exo. 389. Dy. 93. 

And by the /, 33 H 8. 21. the king's oye 400 by Kis te. 
-ters patent under his great feal, and ſigned with his hand, and 
notified in his abſence to the ons and commons, is'and ever was 
of as good ſtrength, as tho the king had been preſent, and aſ- 
ſented publickly to the ſame, and ſhall hereafter be taken for 

effectual. H. Furl. 40. | 
When the king is ready to give the royal aſſent, the clerk of 


the crown reads the title of a publick bill, and if the king allow 


it, the clerk of the lords ſays, 4% roy le weult. D' Few. 39-546. 

If it be a private bill, the clerk ſays, ſor Ann il eſ deſre. 
D'Ew. 35. 

After the other publick and private bills are approved; or diſ- 
approved, the clerk of the crown reads the title af the act of ſub- 
ſidy, to which the clerk of the lords gives the king's anſwer, wiz. 
le rey remercie ſes loyal ſubjeds, acceti laur benevolence, et auf le 
weult, DEw. 35. 

Then if there be an act of pardon, after the title read by the 
elerk of the crown, the clerk of the lords pronounces, les relates, 
ſeigneurs, et commone, en ce preſent parliament afſemblees, au nom de 
touts vous autres ſ[ubjeds, remercient tres humblement votre majeſh, 
et prient a Dieu vous donner en ſuntè bone wie et longue. D'Env. 35. 

But aQs for a ſubſidy or a pardon ſometimes have the alest 
before other publick or private acts. D'Ew. 76. 116, 

If the king diſallows the bill, the clerk pronounces, le ry 
s apiſera, D Ew. 35. 

But if letters patent for his aſſent are not ſigned by the kin 
but the ſtamp of his name put to them oy another, it js not fuſe 
cient, Semb. Dy. 93: T 


After the royal aſſent given, the clerk of the 3 tranſ. 
cribes every publick act into a roll, and ſubſcribes, le roy le veull. 
D'Ew. 35. | 

So he tranſcribes every private a, and at the beginning ſays, 
in ferliamen to incſtioul et tent”, Ic. inter al inactitat ordinat' et fla- 
Lilit' fuit ſeguens hoc fiatutum ad verbum ut ſequitur, vis, —Then at 
the end adds, ego A. B clercius parliamenti virtue brevis ſupradid 
dominæ nofiræ reginæ de certiorand mihi dired et hiis annex certifice 
ſuperius hc ſcriptum verum eſſe tenor act parl ſupradic in co brevi 
expreſ.” lu cujus rei teſtinonium, &c. D'Ew:; 36. 

Publick acts after inrolment are delivered inte cAancery, and 
this is the original record. R. Hob. 1 | 

But private acts are not inrolled, without the ſuit of the party ; 
and therefore the original bill, filed among the bills of parliament, 
and marked with the great ſeal, as the courſe 1 15, is the original 
record of it. Heb. 109. 


Before the invention of printing, the uſage was, after the con- 
Cluſion of a pre tranſcribe all the aRs in . 
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and by «wales every ſheriff of the kingdom command, quod ta | 
tuta illa & omnes articulos in eiſdem contentos in fingulis hocis in Bal 
hoa ſua tam infra libertates quam extra, ubi expedire viderit, pub- 
lice proclamari et firmiter teneri faceret. 4 Int. 26. H. Furl. 36. 

i Ch. R. | 

And ——_ was. ſumerines i in Latin, ſomerimes i in French. 
4 Inſt. 26. 

The ſheriff thereupon proclaimed them in his county court, 
where a tranſcript was preſerved, that every one might read it, 
or take a copy of it. Ibid. 

80 by certiorari, the tenor of the record of every act may be 
removed into the c/arncery, and delivered by the hand of the chan- - 
cellor into B. R. 4 Inſt. 43. | | 

And by mittimus from B. R. i may be afterwards ſeit to 
C. B. or the exrhequer. Ibid. 

| And the king by writ may command, that ack court the aQt 
firmiter obſerwari faciat. Ibid. 

But proclamation by the ſheriff is not neceſſary ; for every one 
ought to take notice of every thing done in parliament. 4 Inſt, 
26. H. Parl. 36. | 

And ſince printing has boon uſed, the proclunacion es been 

diſuſed. 1 Ch. R. Arg. 53. 


bps any meſſage from the lords, the commons may deſire (G. 24.) 
a coiference with them upon the ſubject matter of the meſſage. Conference | 
i5 Feb. 1700, . 3 

The commons ſend one of their members to defir ſuch c. con- 0 — 
ference. 15 Feb, 1700. 

If the lords conſent to the conference, and appoint he time- 
and place, the member reports it to the houſe. - 17 Feb. 1500, 

After a conference appointed and agreed, managers ſhall be 
named for it. hid. 


And inftruQtions may be gies to the managers. Ibid. 


After a queſtion i is propoſed, a motion may be made for ahe pre- 0. 25.) 


Vous queſtion, vis. Whether the queſtion propoſed ſhall be now be mig 


put. 2 Nov. 1702. the queſtion 
After the previous queſtion 83 the firſt queſtion may be 


amended : agreed. Ibid. 

But not after the previous queſtion put. Agreed. Bid. 

If the previous queſtion be moved and ſeconded, it ſhall be 
put firſt, Jbid, 

And if it be carried in the affirmative, the main queſtion ſhall 


be put. bid. 
In the houſe of peers, the lords deliver their votes Arie, be- | 
ginning from the youngeſt baron. 4 /n/?. 34. [IN 
And they ſay content, or not content. [hid. in the houſe 


If the vote be delivered conditionally, as if he ſays, content as of yeers. 
far farth as it JO not from the law of Cod and the church, and 
| import. 


imports no deadly fin, the condition ſhall be rejected. So it was, 
6 H. 6. 4 Inſt. 35. 725 . [> 


(8. 27.) At a committee, upon a diviſion, the noes goes to one 
ee the houſe, the yeas to be other : for 10 the — * they xray 
At a com- or 70. 4 Inſt. 35. W 
mittee. *' 'Tho' it be a committee of the whole houſe. 1bid. . 
And then the number appears. bid. 
Arg Mw When the commons fit as an houſe, upon a diviſian, if it can- 
houſe. not be determined by the ſound of the voices which party 
is the majority, the noes fir, and the yeas goes out of the houſe, 
4 Inſt. 35. | 1 hs 
Then two are appointed to number the parties, one the year, 
the other the noes, and deliver the numbers to the ſpeaker in the 
houſe. bid. | Ws 


(G. 29.) If a new thing, or aid, be demanded, the commons may an- 
| Conſerence ſwer, that they cannot conſent without conference with their 
wich the Counties. 4 In/t 5 3 
people. es. 4 ſt 14. | 
| So it was anſwered 9 Ed. 3. when a new ſort of ſubſidy wa 
demanded. 4 Inſt. 34. | 5 


du Che Subjeit Matter of Laws. 


(H. 1.) The parliament is abſolute. 


HE parliament makes ſtatutes, Ic. concerning matters ec- 
cleſiaftical, civil, capital, common, criminal, martial, ma- 
ritime, c. Co. L. 110. a. : ö 
The legiſlative power of parliament is fo abſolute, that it can- 
not be limited to things or perſons. 4 Inſt. 36. H. Furl. 46. 
Parliamentum omnia poteſt. Per Mont. CH. 7. | 
The arduous and urgent affairs concerning the king, the ſtate 
and defence of the kingdom and church, the maintenance and 
eſtabliſhment of the Jaws, and the redrefs of grievances, are pro- 
1 per ſubjects for counſel and debate in parliament. R. by the 
e _ 19 Jac. Ruſh. 53. But the ling raſed it out of the jour- 
nal. I'm. 54. | | 0 e 
The as 1 of ſummons ſays, that the parliament is ſummoned 
pro arduis et urgent negotiis, nos, ſtatum et defenſionem regni et ec- 
cleſiæ concernen . 15 5 | | 
And therefore, not only things delivered by the king, or bis 
8 are ſubjects of their debate; but alſo all other affairs. 
. | | Bo | 


. 2.) May give the King a Legiſlative Authority. 


By the /t. 28 H. 8. 17. power was given to the ſucceſſor of 


the king to repeal by his letters patent, after bis age of weng. 
3 ws a Ba en, aer 


PARLIAMENT. 
four years any act which he had n to before ſuck age. | 
2 Rol. 164. J. 42. | 
(H. 3.) Diſſolution of a Marriage De. 


S. the n may annul a marriage, Pr, f. 8 & 9 
V. z. 27. 

Dilolve a marriage, and 2 hy children illegitimate. Pr. 

9 10 V 3.11. H. J. P. 47. 4 In}t. 36. 

Diſſolve a foriner, and enable another marriage. Fr. . 21 
& 12W. 3.2 | 

Make a ſeparation between huſband and wife, for the ſeverity 
of che huſband. Fr. f. 12 & 13 W. 3. 6. 

So it may make a baſtard to be legitimate. #. F. C. 479. 


4 Irft. 36, 7. 
Make the iſſue inherit in the life of his anceſtor- . J. P. 47. 


4 Inft. 36. | 
(H. 4.) Conſultation about the King's Marriage. 


So the king adviſcd with his parliament i in relation to his mar- 
riage. Cot. Ab. , 10. | 1 


(H. 5 Y Enabling a Sale, Ec. and practicable by the Rules 
of Law. 
So the parliament may enable a ſale, or Tettlement of lands, 
not praRicable by the rules of the law ; as, it may enable an infant 


to make a ſale for the diſcharge of debts, Sc. Per . 10 & 


11 UV. 3 46. 

To make a jointure during his minority. Pr. f. 9 & 10 
W. 3. 8. 

Or a ſerlewent of an eſtate upon marriage. Fr. ? 10 & 11 
„ | 


Or leaſes. Pide Pr. ſt. 10S 11W. 3. 48. 
To execute a power. . 
So it may enable a lunatick to make a ſale, leaſe, os A. 
A. 9 & 10 M. z. 16. ; 
Io execute a power. = 
So it may enable any, by marriage ſettlement or otherwiſe dif- 
abled, to ſell lands for payment of debts. 
To make a proviſion for wife or children. 
To the intent to ſettle other lands to the ſame uſes. 
So it may enable a charge to be transferred ſrom one eſtate to 
another. Pr. ſt. 10 & 11 FV. z. 27. 
| _ it may enable a ſale of aan. KY lands, Pr. 49 10 


3. 5 
wo ref them in truſtees for payment of debts, B. > - 9 & 10 
3. 32. | 
So, i may make ſuch a will to be the laſt will. Pr. gt. 12 & 
1j V. 3.27, 1 
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It may adjudge a minor of full age. 4 Inft. 36. 
May make an alien a natural ſubject. 154. VE 8 


CH. 6.) Matters Criminal. 


(Hl. 6.) A bill of attainder may be againſt a man after his death, 
Attainder. 4 H. 75.13, | 

72 againſt a man not arraigned, nor put to his anfwer, tho' he 

was in cuſtody : as, againſt Sr. Fo/n Mortimer, 2 H. 6. —Againſt 

the earl of Eſſex, Cromwell 32 H. 8. But ſuch proceeding ought 

to be condemned. 4 Inft. 37. 1 | 

So an attainder may be by bill in all cafes where the parliament 
pleaſes. Ct. Abr. Pref. 10. Cot. Ahr. 6. 

So, by the /. 1 Jar. 2. the duke of Monmonth was attainted 
for high trea ſon. | : 

And by the /?. 8 W. 3. 4. Sir Joſm Fenwick was attainted for 
the ſame offence. | FA 

And by the f. 13 C 14 V. z. 3. the pretended prince of 
Wales. | OO 
So it is uſual by an act of attainder to enaQ, that ſuch an one 
ſhall be attainted, if he do not render himſelf at ſuch a day. 

So, by an act, an abſent man was attainted, with a reward to 
him who ſhould apprehend him, whether he were alive or dead. 
OT» , ry | | | 

(If a man is attainted unleſs he render himſelf at a certain day, 
and before the day is taken into cuſtody, he may plead it as a 
ſurrender. 7 Murray of Broughton's caſe, 1746. Foſter 47. 
N. B. This was denied in Lord Duffus's caſe, in parliament, . 
7'G. 2. Comyns 440. So in outlawry. It was denied in Sir 
Thomas Armſtrong's caſe, 3 State Trials 895. But allowed in 
Reger Fohnſon's M 2 G. 2. Str. 824. | 

[A perſon may be attainted by an incomplete deſcription, if it 

i, not repugnant to truth; thus lord Forbes of Pirfiigo was at- 
| tainted by the name of lord Pirfligo. Foſter 79.] 

[If an aR enacts, thar if 4. does not ſurrender on 12th July. 
he ſhall ſtand attainted from the 18th April preceding, he is ca- 
pable of taking lands by deſcent in the intermediate time; and 

ſuch deſcent does not become diveſted or avoided by his not ren- 
dering himſelf to juſtice on 12th Fuly, ſo as to prevent the for- 
feiture in prejudice of the crown. Lord John Drummond's cafe, 
1751. Fofter 88.] | ; | 


(x. 7.) So the parliament ſomerimes makes an act for the baniſhment 
Exile. : 


of a on, = | | 
ov he be not before convicted of any offence. Cor. Ar. 
Pref. 10. | een ee 


(H. 8.) So the parliament, by an act, may impoſe a fine or impri- 
3 ſonment upon a perſon, without a trial by the law, Ct. Ar. 
meat. Pr ef. 10. | | 
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ti. 9.) Matter Civil. 


No tallage or aid ſhall be granted without the aſſent of parlia- (H. 9. 
ment, by the common law. 2 uff. 59, 60. 528. 533. Rufh. Tallages. 
429. R. in Parl. 3 Car. Ruſh. 513. And by the petition of bye ho wa 
right. 3 Car. Ru fi. 590. 7 ENT 5 8 323 ment. 

By the ff. 25 Ed. 1. 6. conf. chart. no manner of aids for any Vide Prere- 
occaſion ſhall be taken, but by the common aſſent of the whole g, (D. 
realm, and for the common proſit of it. Vide 2 Inf. 529. 40.) z 

By /t. de tallagio non concedendo, 34 Ed. 1. nullum tallagium, wel 
aux:lium panutur ſeu levetur, fine valuntate et aſſenſu IEICE | 
rum, epiſcoporum, comitum, baronum, militum, burgenſium, et alis- 
rum liberorum com. de regno. Vide 2 Infl. 532. 2 Rl. 174. J. 5. 

Cuſluma antiqua, viz. for every ſack of wool 6s. 8d. for 300 | 
wooltells 6s. 8d. for one laſt of leather 1 3s. 44. was granted by ; 
parhament. 2 Infl. 59. 4 Inſt. 29. 5 Re 1 

And no cuſtom can be enlarged, or impoſed de nos, without 
the afſent of parliament. 2 Inf. 60. But ſuch grant is void. 
2 Infl. 61. Vide Prarogative, (D. 48.) | 

So, by the ff. 14 Ed. 3. Hel. 2. 1. the prelates, earls, and 
commonalty ſhall not be grieved with any aid, or to ſuſtain any 
charge, if it be not by common aſſent in parliament. 2 Rol. 172. 
4 3 | | : 
By ft. t Ed. 3. 7. conf. by H. 4. 13. commiſſions to pre- 
pare men of arms, and convey them'to the king, at the charge of 
the ſhire, ſhall nut be granted any more. 2 Rol. 172. J. 25. 
174. J. 25. Vide War, (B 6, 7.) * | 
By the ff. 25 Ed. 1. 7. the king ſhall take ſuch aid:, Oc. with- 
out common aſſent no more. Jide 2 Inſt. 5 30. 

By f. 45 Ed. 3. 4. no impoſicion ſhall be put upon wool, Cc. 
without the aſſent of parliament. 2 Rol. 175.1. 2. 

80 no tallage or charge can be put by the privy council, with- 
— the aſſent of parliament. 2 Rol. 174. J. 10. Vide Rey, 
(6305 > E © 
And tho it was certified to the king by his judges, 12 Car. 

that when the ſafety of the kingdom requires, the king muy by 
writ command all his ſubjects to provide, fc. ſhips, Cc. for de- 
ferce of the kingdom, and compel the doing of it in caſe of re- 
fuſal : and tho judgment was given againſt Hampden ſor ſuch re- 
fuſal, and the caſe afterwards refuſed to be argued. 2. Ruſh. 
355. 480. Cre. Car. 524. 3 Ruft. App. 159. Yet it was af- 
terwards declared illegal by parliamenc, and judgment given 
againſt the levyers of the tax. Cro. Car. 601. | | 

And by the f. 16 Car. 14. ſhip money and the extrajudical 
opinion of the juſtices and barons, and the writs, and the judg- 

ment _ Hampden, are contrary to the laws, Cc. of this 

realm, Tc | ; : | Rs, 

I bid. The petition of right ſhall be firmly obſerved, £fc. a-d tl e 

proceeding upon ſhip-writs, Ic. be vacated, Cc. a : 
7 
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(H. 10) By the ff. 25 Ed. 1. 6.-corf. chart. all aids ſhall be emp] 
And _- for * 3 profit of the fg Vide 2 Infl. 529. I” 
eee, bs . And a committee was appoioted for examining how ſubſidies 
parliament. 122 for the recovery of the palatinates were employed, 1 Cer 
1 en. 17 - l | =" 

(H. ur) Antiently no cuſtom was paid by native or alien, but for wool, 
Cuſtoms; woolfells, and pells. 4 Inſt. 29. Oe OL | 
2 they The firſt cuſtom, viz. 6s. 8d. upon every ſack of wool, 6:. 

3x HRP 84. upon zoo woolfells, and 1 3s. 44. upon a laſt of pells, was 
gative, (D. impoſed, as it ſeems, 3 Ed. 1. 2 Inſt. 59. 4 Inft. 29. Dy. 43.6. 
43, S..) By the ft. 3 Ed. 6 upon merchants ſtrangers 35. 44. in 2 
| noble ulira antiquam cuſtumani. Vide 2 Inſt. 59. Forſt. 15, 
But this does not extend to wool made into cloth. 4 Inſt. 29. 
The firſl ſtatute which impoſed a cuſtom upon cloths, was the 
21 Ed. z. (Vide 4 Inſt. 29.) | | | 
And another cuttom was impoſed by the /. 27 Ed. z. ft. 2.1. 
and 36 Ed. 3. 11. 2 Rol. 173. J. 15. (Vide 4 Inſt. 30.) | 
By the equity of which, all cloths made of woot only, are now 
charged pro ratd. R. 2 Jac. 2 Inſt. 61, 2. 4 Inſt. 31. 


(H. 12.) Tonnage and poundage was granted for the ſafeguard of the 
Tonnage fea, and commerce. 4 Inſt. 32. 2 Rol. 174. 1. 20. 181. J. 10. 
wind 5 Forſt. 37. 5 * 
granted, And at firſt poundage only was granted: as, 2 R. 2, Forſt. 38. 

| Afterwards tonnage and poundage. 

And that 6. per pound. 2 Rl. 175. I. 25, Prſt. 38. 

Afterwards 84. per poundage. 2 Rol. 175. J. 45. 

Aſterwards 12d. 2 Rol. 176. J. 15. 

Then 25. for tonnage, and 6d. for poundage. As, 5 R. 2. 
' Forſt. 38. | | s | : 

' Anno 21 Ed. 3. 2 s. for every ton of wine, and 6 d. per pound 

for all merchandize imported, being granted by order of the king 
and the peers, was firſt eſtabliſhed by parliament. 47 £4. 3. 
Forſt. 33. N JC Cf 

And it was granted at firſt for years. 2 Rol. 175. J. 5. 

Sometimes pro fac vice. (Vide 4 Inſt. 32.) 

Sometimes the grant was intermitted. Jbid, * 5 

Anno 3 H. 5. it was granted for life; and never before. 4 Ire. 
32. 2 Inſt. 61. 12 Co. 34. Forſt. 39. 5 

Anno 31 H. 6. it was granted for ſe, but woollen cloths ex- 
cepted; as, ever aſterwards. 4 Inſt. 32. | OR 

4 Ed. 4. and 12 Ed. 4. it was granted to him for life; but 
without a retroſpect. 4 Inſt. 32. 2 Rol. 175.1. 50. 

So 1 H. 7. and ever ſince, it has been granted for life. 4 Inſt. 
32, 3. As, 1 H. 8. not in print. Vent | 

So by the . 1 Ed. 6. 13. the ſt. 1 Mar. ſefſ. 2. 18. the ft. 
1 El. 20. the ſt. 1 Tac. 33. 5 

By the ſt. 6. & M. 1. it was granted only for five yeats. 5 
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By the ff. 12 Car. 2. 4. it was granted to the king for his life. 
—So, by the ff. 1 Fac. 2 10 ; EY 
By the ff. 6 Arn; 11. 2 moiety of theſe cuſtoms inward was 
granted for 96 years; and by the ff. 1 Geo. 12. to the king and 
his heirs. | | | "> 

By the ff. 7 Ann. 7. ſ. 28. the other moietywas granted to the 
. aol heirs.—So, by the f. 3 Geo. 7. the ſubſidy out- 

ward. | | | 
So 34 H. 6. 6. it was granted in Ireland, and was not due be- 
fore. 2 Rol. 179. J. 15. | 

And therefore, where the king took it without a grant by 
_ parliament, it was unlawful. 

So where the king had charged an annuity upon the ſubſidy of 
tonnage and poundage, it was avoided by parliament. 2 Rol. 
176. J 20. Vide Prerogative, (D. 48.) 


A ſubſidy was an aid granted by parliament upon land and (H. 13) 
goods, vi. 45. by the pound upon land, and 2s. 8d. upon eddy, fiſ- 
goods; and double upon the. goods of aliens. 4 Inf. 33. Dy. my 1 


5. 
Abe fifteenth is alſo an aid granted by parliament ; and it was 
at firſt quinto-decima pars bonorum mobilium. But by commiſſion, 
8 Ed. 3. it was aſcertained in every town of England, and record- 
ed in the eæcheguer, and afterwards granted according to ſuch 
aflefſment. 2 J.,. 77. 4 Inf. 34. 

A tenth was, decima pars bo:rorum, and rated according to the 
fifteenth. 4 Inf. 34. | | | 

The commons did not uſe to give, beſides ronnage and pound- 
age, any more than one ſubſidy, which amounted to 70, oool. and 
two fiſteenths, each amounting to 29,0007. and the clergy only one 
ſubſidy, which amounted to 20,000/. 4 Inft. 33. | 

Anno 31 El. the commons firſt gave 2 ſubſidies and four fif- 
tenths. 4 Inſt. 33.—80 32 H. 8. Forſt. 33. | 

Anno 35 El. three ſubſidies and fix fifteenths.—So, 39 EIL. 
(Vide 4 Inſt. 33.) 

Anno 43 EI. four ſubſidies and eight fifteenths. (Vide 4 Inſt. 
33) OE £2 

Anno 3 Car. they gave five ſubſidies. Ibid. 
The manner of taxation of a ſubſidy was by two taxers, who 
being authoriſed by commiſſion, choſe a cletk to act with them, 
and theſe ſwore four or fix in each county to make an aſleſl- 
ment, which was returned by indenture. Forſt. 34. 


And the parliament may grant a tax, or tallage, to the king, 
upon what terms or conditions they pleaſe. Seld. Jud. Parl. 17. I. 14 
r . EF 4 * 1 8 
As, 6 Ed. 3. that the king for the time to come ſhould not bur- granted. 
then his ſubjects. Cor. Abr. 13. 
deo, 22 Ed. 3. a fifteenth was granted, upon condition that 405. 
fer ſack upon wool ſhould ceaſe, and the deceit of the merchants 
ſhould not be pardoned. 2 Rel. 173; J. 30. 174. . 15. 
Vet. . „ 
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So t and poundage at firſt were granted upon eonditions. 


2 25. $0. | | 25 
So a certain ſum may be granted abſolutely, and a large ſum 

upon condition. Cot. Abr. 19. TOE | 1 
[Commiſſioners mult charge land tax on the ſeveral diviſions, 
rocbial or other, according to the proportions aſſeſſed on them 


under 4 V. & M Weſiminſter land tax, H. 20 GC. 2. Parker 


[Exchequer has a general ſuperintendance overall concerned in 
the revenue: it is reſtrained where the commiſſioners have final 
juriſdiction, not where. they exceed it, or negle& their duty. 
Ibid.) | Rt 

[Commiſſioners of window-duty (and of others Semb/.) are only 

anſwerable for what they reſpectively receive; not for the defi- 


ciency of others; but the diviſion muſt make it good. Rex v. 


Artillery Ground, P. 27 G. 2. Parker 167.] . 
[The deputy poſt-maſter cannot demand any additional ſum 


for delivering letters at the houſes of the perſons reſiding, in the. 


town. Barnes v. Foley, H. 8G. 3. 4 B. M. 2149.] 
(Letters moſt be delivered in all poſt towns on paying the legal 
poſtage only. Roqwning v. Goodchild, In C. B. T. 13 C. 3. 4 


Z. M. 2153. 3 WY. 445. 


(H. 15.) By the /f. 25 Ed. 1. 7. and 34 Ed. 1. fe. 4. 3. it was enaQted, | 


A caution that the maletolt upon wools be releaſed, and nothing taken for it 


roy nar in future. 2 Rol. 173.1. 40. 45. 


terwards By the /t. 25 Ed. 1. 5, 6. the king grants that he will not draw 


made, any aids, taſks, or priſes into a cuſtom for any thing done hereto- 
» 


fore. 2 Rol. 173. 1.50. 
So, 36 Ed. z. a great ſubſidy being granted, is was provided 
that it be not drawn into example. 2 Kol. 180. J. 10. 


(H. 16) S the grant of a ſupply ought to begin in the houſe of com- 
Begin _ the mans ; and, if it be propoſed by the lords at a conference, it will 
commons, be a breach of privilege. R. 16 Car. 3 Ruff. 1146. 

(H. %% No charge ſhall be impoſed upon the ſubject, but in a com- 
Ihe method mittee of the whole houſe. Vide ante, (E. 1 3. Dn 
of ;-antmg Yet, in private bills, this is ſometimes ail nſed with. - 

« ſupply. No rayney ſhall be given to the king but in a committee, 

if a motion be, that a ſupply be granted to the king, it ſhall 
be conſidered in a committee of the whole houſe. 15 Feb. 1700. 
Sc, 25 O8, 1702. 30 Nov. 1710. | | 

If it be reſolved in a committee in the affirmative, the chairman 
reports, that the committee has reſolved it, and directed him to 
report it when the houſe will receive it, and another day is ap- 
pointe: for the report. 18 Feb. 1200. So, 27 Of. 1702. | 
Nec. 1710. | 

When the report is made, the houſe appoints a day to reſolve 


themſelve into a committee 10 conſider of the faid ſupply. 28 


Od. 1702, 2 Die. 1710, 
4 When 


PARLIAMENT: 


| When any reſolution is made in a committee, a day is appoints 


ed for the report. 30 Odd. 1702, | ; 2 

When a ſupply is reſolved by the houſe, eftimates of the 
charge are uſually directed to be laid before the houſe. 2 Dec, 
1710. | 


[IF a company is eſtablithed by parliament for a particular pur- 


poſe (as inſuring pt with a limited fund), which is exempted 
from being taxed; and the company afterwards by charter has its 
power extended (as to inſure hauſes, Ec.) with an increaſed fund, 


and they carry on their buſineſs under both jointly ; the company 


is liable to the land: tax for their whole ſtock, and in their corpo 


rate capacity. Royal Exchange Aſſurance v. Vaughan, H. 30 C. 


2. 1 B. M. 135. 
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By at of natliament the ſueceſſion to the crown may be 1. u 


mited. Vide Roy, (A. 3.) 


are entailed to king Henry and the heirs of his body, and then to 
his four fons by name, and the heirs of their bodies ſucceſſively. 

By the /t. 25 H. 8. 22. the crown is entailed to H. 8. and the 
heirs of his body, wiz. to the firſt ſon of him and Q. Anne, in tail 
general and ſo to every other ſon of their bodies ſucceſſively in 
tail general; and for want of ſuch iſſue, to the ſon and heir male, 
and ſo to every other ſon and heir male of the body of H. 8. ſuc- 


ceſſively in tail general; and for want of ſuch iſſue, to the firſt 


| iſſue female of H. 8. and Q. Anne, vis. to Elix. in tail general, 


and ſo to every iſſue female, Ic. and for want of ſuch iſſue, to 


the right heirs of H; $. 
By the ff. 28 H, 8. 7. Q Mary and Eliz. are declared illegiti- 
mate, and the crown entailed tb the king H. 8. and the heirs of 
his body, vi. to the firſt ſon of him and Q. Jane, tc. with power 
to Il. 8. to deviſe, Ec, 


By the „fl. 35 H. 8. 1. after the death of H. 8. and prince Ed. | 


ward, and the heirs of their reſpective bodies, the crown is en- 
tailed to Mary and the heirs of her body, then to Eliz. and the 
heirs of her body, &c. 3 . 

Afterwards by the ff; 1 Mar. 2 fe. 4. and by the /?. 1 Mar. 
2 Parl. 1. it is declared, that after the deceaſe of K. Ed», 6. the 


imperial crown, Ec. did deſcend, remain, and come to Q. Mary, 


by ug courſe of inheritance, and by the laws and · ſtatutes of this 
Teal, FOES 
And by the ft. 1 El. 3. it was recognized, that in her majeſty 
and the heirs of her body, the imperial and royal eſtate, crown and 
dignity of this realm, was as fully inveſted, as the ſame were in 
K. Hen. 8. K. Edw. 6. or the late Q. Mary at any time ſince 
the ſt. 35 H. 8. 1. | ED vo 
By t. 1. & M. 2 Parl. a. the crown ſhall be and continue 


to their majeſties K. William and Q. Mary, during their lives, 


and the life of the ſurvivor; and aſter their deceaſe, to the heirs 
of the body of her majeſty; and for default of ſuch iſſue, to 
the princeſs Ann of Denmark, and the heirs of her body, c. 8 

| Q 2: Y 


| | __ Limitation 
By the ff. 7 H. 4. 2. the crowns of England and France, e. ; 
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By the /t. 12 and 13 W. 3. 2. in default of iſſue of the ſaid 
princeſs Arn, the crown is limited to remain to the princeſs Sophia 
(daughter of Elia. Q. of Bohemia, who was daughter of K. James 
the Firſt) and the heirs of her body, being proteſtants. 

[So parliament may appoint a regent, in caſe the crown fhall 
afterwards deſcend to a minor; and ſt. 24 G. 2. c. 24. appointed 
Arguſta princeſs dowager of Wales regent, in caſe any of her 


. children ſucceeded to the crown under eighteen years of age.] 


(H. rg.) 
How the 
limitation 
may be ſe- 
cured, - 


[Sat. 5 G. 3. c. 27. impowers the king to appoint the queen, 
the princeſs dowager of Wales, or ſome perſon deſcended from 
George 2. and reſident in Great Britain, guardian of his ſucceſſor, 


and regent till the ſucceflor is eighteen; and eſtabliſhes a counci} 
of regency and other regulations.] e 


By the ſt. 25 H. S. 22. all fhall ſwear to maintain the contents 
of that ſtature, which entailed the ſucceſſion of the crown to the 


iſſue of Q. Anne. | | 
By the /t. 26 H. 8. 2. the oath there preſcribed is, to maintain 


; ſuch ſucceſſion, and to repute the oath to any other perſon as null; 


and not to permit, or attempt, any thing to the hindrance thereof, 
on any pretence, or by any means. | 
By the /. 28 H. 8. 7. all ſubjects ſhall ſwear to maintain the 
ſucceſſion, c. and if any other oath hath been made, to repute it 
as vain ; and not to attempt, or permit, any thing to the hind- 
rance, tc, | 
By the /t. 35 H. 8. 1. all ſhall take the oaths for the mainte- 
nance of the ſucceſſion of that act; and if they have taken former 


oaths, ſhall eſteem it of the ſame effect, as if they had taken this, 


By the t. 1 El. 3. the parliament promiſe to defend the queen 


; and the heirs of her body in their title to the crown, to the urmoſt 
of their power, and therein to ſpend their bodies, lands, and goods, 


IH 20.) 
Settlement 


of the king's 


revenue. 


5 | | 

So, by the ff. 1 V. & M. 2 Parl. 2. and by the ,t. 12 & 13 
I. z. 2. the parliament ſubmit themſelves and their poſterities to 
the limitations of the crown thereby ſettled ; and promiſe to main- 
tain the ſame with their lives and eſtates againſt all attempts, Qt. 

By the /t. 13 W. 3. 6. and the ſt. 1 Ann. 22. all in office, Oc. 
ought to take an oath to maintain the ſucceſſion limited by the 


% 


ſaid aQt of 12 F 13 V. 3. 2. 


By /t. 1 Am. 17. 2 Parl. if any attempt to hinder or deprive 


the next in ſucceſſion from ſucceeding, he ſhall be guilty of high 


treaſon. 


So the parliament may appropriate a revenue for the ſupport of 
the crown. | LT 
[By tat. 1 G. 3. c. 1. 800, oool. fer annum out of the aggregate 
fund, is ſettled on the king for life: his majeſty having ſignified bis 


conſent, that the hereditary-· revenue might be diſpoſed of for the 


blic utility, it is thereby made part of ſaid fund. And, as Mr. 
juſtice Black/tone obſerves, the publick is a gainer of upwards f 
100,000). per annum, by this difintereſted — his ge, 


I” I” F 


or to find men of arms, without authority of Funn if he be 


- ment, and proper for it. 4 Inſt. 50. 


; PHE commons have a liberty to treat of matters in 3 


53. But the king razed it out of the journal, Ruſh. 54. 


() What things the Parliament cannot do. 


PARLIAMENT. „ 


So the parliament may make a reſumption of a > made 1 (H. 21.) 
the king: and this was uſual in times paſt. Cur. Abr * 9. grants, 


(H. 22.) Matters Martial. 
By ſeveral ſtatutes, none ſhall be charged to take arms himſelf, (H. 22.) 


not bound to it by tenure, 2 Inf. 528. | | —— 
Nor, to go to war out of his county. big. is neceſſary. 
Nor, to give wages to the conveyors of ſoldiers, nor to ſoldiers - 

going to Scotland, Caſcony, &c. which ſtatutes are only declara- 

tions of the common law. 2 Inſt. 528. Vide War, (B. 6, 7.) 
And the commons, 1 & 7 H. 5. made proteſtarion, that they 

are not obli ged to the maintenance of the . foreign wars. 2 

Inſt. 5 28. 


By the ſt. of right, 3 Car. F none ſhall be obliged to quarter t Vu the 
ſoldiers or mariners. ft. 16 Car. 
And no commiſſions ſhall iſſue to eee them by N law. 141 
It was done otherwiſe, 2 Car. Ru/h. 4 | 
And therefore ſoldiers cannot be billetted o_ any ſubject 
againſt his conſent. 3 Raf. 1215. 


80 martial hw cannot be uſed in England, without authority Kr. an) 


of parliament. 3 Ru. 1199. App. 76. ad 81. law 
To the king alone it 198 to — ce or war. Acknow- (H 24.) 
| ledged by the commons, 1 9 Jac. 45. Vide Frærogative, What the 
(C to by bu 
| do by his 

precegative. 


(H. 25.) Matters Marine, 
The maintenance of the navy is a ſubjeR worthy of he bn. 


Vide Navigation, (I. 1, &c.) 


(l In what Method Matters of Parliament 
ſhall be treated. 


in what order they pleaſe. By the commons, 19 Fac. Ruſh. 
Vide ante, (G. 7, &c.) 


THE parliament cannot by any act reſtrain the power of a ſub⸗ 
ſequent parliament. 4 Inſt. 42. 


Nor 


To what the 


320. PARLIAMENT. 


Nor make a Mans; which. a ſubſequent parliament cannot alter, 
4 Inft. 42. Bac. H. 7. 
So it cannot do any thing out af the limit of it's juriſdigion 1 
as, it cannot make a perſon inheritable in France. 2 Jon. 
p 12. 
> Nor make a determination upon an original petition, in a matter 
which does not come before them by error, Cc. Skin. 523. Vide 
29ſt, (L. 1, Ke.) 

So an act of parljament ſhall not change the laws of nature, 

And therefore, if an act ſays, that a man ſhall be a Judge i iy | 
his own cauſe, it ſhall be void. Per _— 87. 2 


Vide poſe. (L. 58.) 
(L) Judicature of Parliament, 
(L. 1.) Upon a Writ of Error. 


(L. 1.) n of error lies in parliament of a | judgment in B. KR, 
"I A 4 Inſt. 21. 

But not of a Judgment in C. B. 4 Inſt. 22. Ha. 7 

: P. 2. | 

The judicature of parliament is; 1. Upon a writ of error. 2, 
Upon an adjournment. 3. Upon an appeal. 4. Upon an accuſa- 
tion againſt a delinquent. 5. Upon a petition, 76 Upon privilege. 

Seld. Jud. Furl. 8. (3 Vol. 1590.) 

A writ of error lies in parliament of a judgment in B. R. 
in the exchequer, in the exchequer-chamber, in chancety, or 
before juſtices in ehre. O. L. 71. b. 72. a. Vide Phadet, 
(3B. 6.) 

1 it ſhall be before the lords only, without the commons. R. 
1. 20. 4. Hal. J. P. 19. K. 12. G. 63. 

Vet, a judgment there is virtually the judgment of the whole 
parliament. Vide Sal. 510. 

But error does not lie in parliament _ a judgment i in C. B. 
before it be affirmed or reverſed in J. N. Seld. 3 vol. 2 7. 1526. 
Skin. 523. 


(L. 2.) Before error in parliament, thers ought to be a petition, and 
How the a licence under the king's hand. Per Coke, 2 Bul. 162. | 
"ox gg Upon a petition to the king in Frenc/ or Engliſh, and his fiat 
The peti- Juſtitia, a writ of error goes to the Ch. J. of B. R. to remove the 

ay eg 0 præſens parliamentum, 4 Inſt. 21. 1 H. 7. 19. b. H. 
url. 1 

Then the Ch. J. brings the roll, and a tranſcript of it, 

to the houſe of lords, and there leaves the tranſcript, after 

it has been examined with the roll, and returns with the 

pee —_ mo 4 Inſt. 21. 1 Rol. 14. 2 Bu. 162. Vide Pleader, 
13 

92 with the tranſeript leaves the writ of error, and the bill, 

gr petition upon which It was allowed. 1 H. 7.19.6. 


And 
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And it is ſufficient under the ſeal of Ch. J. tho' the writ of 
error commands the court to ſend the record /ub figilh. R. 1 
Rol. 14. 5 85 


After thi tranſcript is delivered by the Ch. ]. into parliament, "is 3.) 


the plaintiff in error aſſigns his errors. 2 Saund. 224. (Vide 4 
Infl. 21. | 4 65] | 
2 vo errors ought to be in writing, and left with the clerk 
of the parliament. 1 H.7. 19.6. | 1 8 
When errors are aſſigned in parliament, a ſcire facias iſſues 
againſt the party, returnable at the ſame, or a ſubſequent parlia- 
ment. 4 In,. 21. Seld. 3 vol. 2 P. 1526. 5 
And the plaintiff ſhall ſhew the errors in his bill, upon which 
he prays the ſcire facias. 4 Inſt. 22. Ha. J. P. 20. f 


Alter errors aſſigned, the defendant ſhall plead, in mull cf er- , (1-4.)- 


ratum. 2 Sand. 224. | 
Nide Pleader, (3 B. 18. 19.) | N 

If error in fact be aſſigned, it ſhall be ſent to B. R. to be tried. 
Sin $43 ͤ e 8 


The uſage is, that the lords only in the upper houſe vive judg- , (L. S.) 
G. 1. 5 


ment upon a writ of error. H. Frl. 19. Vide ante, 
So, always where the commons are petitioners, the judgment 
ſhall be by the king and the lords. H. Parl. 26, 27. 


And the lords ought to give the ſame judgment, which ought 


to have been given by the court that gave the firſt judguent, Vide 
Pleader, (3 B. 20.) | ; 

And therefore, if the lords, upon error in ejectment, reverſe a 
Judgment in B. R. given for the defendant and that the plaintiff be 
reſtored, B. R. ſhall not give judgment, that the plaintiff recover 
his term; but before a remittitur entered upon the roll, applica- 
tion may be made to the lords, to give a compleat judgment. K. 
Ca. Parl. 57. 4 Mod. 27. = TE 


(L. 6.) Adjournment to Parliament, 


So, by the common law, a caſe of difficulty might be adjoyrned 
into parliament propter difficultatem. Co. L. 72. a. 4 Infl. 105. 2 
tuft. 0. G.. 888 | 2 
And after a determination there, a writ ſhall be, commanding 

the judges to give judgment accordingly. Cot. Abr. 30. 
by the fl. 14 Ed. 3. 5. a prelate, two earls, and rwo barons 
ſhall be choſen every parliament, and commiſſioned by the king, 
to hear W een of delays, or grievances in cncery, B. R 
C. B. or excſeguer, ſhall cauſe the judges of the court where the 
delay is, to bring the proceſs before them, and calling the 
chancellor, treaſurer, juſtices and barons, as they think fir, to 
aſſit them, ſhall make a good judgment, and ſend to the juſ- 
58 tices 
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: 4Fices where the plea did depend, to give judgment dccordingly. 
Seld. 3 vol 2 P. 15 30. | | 
| And if the caſe was of ſuch difficulty as they could not de. 
termine it, they ſhall bring it to the next parliament, where ac. 
cord is to be what judgment ihall be given; which ſhall be ſent 
to the judges, with command to proceed to judgment without de- 
lay. | 755 5 
by which ſtatute, the adjournment to parliament in caſes of dif. 
ficulty was affirmed, Co. L. 52. 4. N 
And remedy was alſo provided againſt delays in judgment, 
Ibid. | | | | $ 
But this proviſion was only for intervals of parliament, 


(L. 7.) Appeal to Parliament; When it ligs, 


So an appeal lies in parliament from a decree in c/ancery. 22 
. . 
And it lies as well, where by the decree the bill is diſmiſſed, 

as where relief is given without cauſe. Cu. Parl. 18. 67. 69. 


And ſuch appeals have been allowed without reftraint, fince 22 
Fac. 1. Ca. Parl. 81. | | 
They were allowed by the commons, inter Skinner and Paft- 
India Company, Ca. Furl. 81. R. Cont. by the commons. Car. 2. 
'and Ann. 
And they are claimed by the lords, tho' a member of the houſe 
of commons be a party. : 
And Coke Ch. J. ſaid, that a defeR in a decree ſhall be redreſſed 
1 by a reference to the juſtices, upon a petition to the king. 
1 Rol 331. | | | 
So 5 appeal lies from a decree in c/hancery in Ireland to the 
lorde of parliament here; and not to the parliament in Ireland. R. 
Ca. Purl. 83. | | | 
So it lies from a decree in clancery, upon exceptions to a decree 
by commiſſioners for charitable uſes. Ca. Furl. 110. 
So it lies upon a decree by the delegates. Cu. Parl. 1 10. quere. 
Cont. 2 Ver. 118. | 
So an appeal lies from a decree of the lords in the parliament in 
Ireland, to the parliament of Ergland + 
But the lords of ſreland denied the juriſdiction of the lords ia 
the parliament of Great Britain ; and 2 5 Sep. 1715 voted, that 
he who ſhall make ſuch appeal, ſhall be an enemy to his coun- 
2 the try + | Ns ; 
which declæres that the houſe of lords of Ireland have no juriſdiction to judge of, affirm, 
or reverſe ny judgment, tf. there. Ft | 


But an appeal does not lie to parliament upon a decree in char- 
ceny upon the ſtatute for charitable uſes ; for by the ſtature no ju- 
riſdiction is given but to the c/ancery. 2 Ver. 118. [No 
| | or 
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[Nor from an order of the lord chancellor (intruſted with the, 
care of ideots and lunaticks, by the king's ſign manual) touching a 
ſunatick, but to the king in council, Pitt's caſe in the houſe of 

bords, 14 Feb. 1726. 3 F. H. 108]. ; 
Alfter an appeal to parliament, if the parliament be prorogued, 
the chancery ſhall proceed in the account. 1 Ver. 344. 


(L. 8.) Aceuſation in Parliament. 


The parliament will not proceed to judgment againſt a delin- . g 
quent without the accuſation of ſome body. Seld. Jud. Furl. 11. When ne- 
(3 val. 2 P. 1591.) _ Eg ceſſary. 

For they cannot be accuſers, and judges. Seld. Jud. Furl. 11. 

(3 vol P 1591.) | | 9 | 

So they cannot join with the commons or others in. an accuſa- 
tion. Seld. Jud. Furl. 12. (3 vol. 2 P. 1591.) * 

A peer cannot be indicted in parliament. Sed. Jud. Parl. 40. 

(3 vol. 2 P. 1602.) „ | 


There are four manners of accuſation in parliament. 1. By (L.9) 
appeal. 2. By complaint, or petition. 3. By information of the e 1 | 
attorney general. 4. By the commons: and this by way of By appeal. 
complaint, or impeachment. Seld. Jud. Furl. 11. (3 vol. 2 P. 5 
1519.) | | | te 1 | 
Ge peer might appeal another peer in parliament for treaſon, 
Oc. and thereupon deliver his gantlet and gages for his proof, and 
pray an anſwer, and, for defaulr, judgment. Se/d. Fud. Parl. 82. 
(3 wal. 2 P. 1634.) | | 
hut now by the ff. 1 H. 4. 14. ſuch appeals are aboliſhed. 

And alſo all impeachments, or accuſations originally by one 
peer againſt another. R. by the judges, and after u ards by the 
lords, 14 Fuly 1663, Life of Clur. 21 5. 9d 222. | 


A complaint may be the foundation of a proceeding in parlia- ee 
ment. 1. Ex parte regis. 2. Ex parte domi narum. 3. On the part — 
of the commons. Fg tm the complaint, or petition of a private Ex parte 
perſon. (Vide Seld. 3 wal. 2. P. 1591.) | i " "os 

As, if a peer petition the king, and by the king's command it 
is referred to the parliament ; the lords will proceed upon it, with- 
out an information, or other four dation. Seld. Jud. Purl. 54. 

(3 wol. 2 P. 1599.) | | 

So, by the king's command, the parliament may proceed 
againſt a peer upon a proceſs againſt him in another court : as, 
in „ of chivalry. Seld. Jud. Furl. 57. 33. (3 vol. 2 P. 

1009. | | - 

So upon an indictment before commiſſioners removed into chan- 
cery, and by mittimus, to parliament, Seld. Jud. Parl. 40, 59. 

(3 vol. 2 P. 1606.) | | | 5 

How proceedings ſhall be upon a complaint to the lords, hy the 
commons, Vide pat, (L. 14, 15.) e 

A complaint by a private perſon is not uſual for a public miſ- (L. 11.) 
demeanor, except where he has an intereſt in it. Seld, Jud. Parl, A. private 
66. (3 val. 2 P. 1612.) 1 TY 
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As articles were exhibited by the earl of Brifol againſt the duks 
of Buckingham and lord Conway, in the houſe of peers, for a miſ- 
demeanor. 1 Ruff. 262. 264. | 3 | 

Articles were exhibited by the lords and others of the priyy 
council, and two judges, to the king, againſt cardinal Wolſey. 4 4 
Infl. 89. EE 

— complaint in parliament originally by a private ſubject, 
peer, or commoner, againſt another, for a miſdemeanor, as well as 


for treaſon, is now illegal, if it be not by licence of the king, or by 
his attorney general. Life of Clar. 223. | 


Vet upon complaint, that ſuch a one has abuſed the houſe, or 
any peer, the houſe may examine it, and infli& a puniſhment as 
to them ſeems good, | 
Upon examination it appeared, that one combined to charge an 
innocent perſon for words in ſlander of the houſe ; he was fined, 
impriſoned, and ſet in the pillory by order of the peers, without 


trial by a jury. 2 Mad. Ca. 340. 


f . 12.) 
By infor- 
mation. 


An information may be exhibited to the parliament by the 
king's attorney general for high treaſon, Seld. Jud. Furl. 34.47, 
(3 val. 2 p. 1600. 5, 65. | 

So, for any miſdemeanor. Fo = 

An information by the attorney general ſhall be exhibited ex 
cio. | | | | 
1 5 by command of the lords, upon a complaint of the com- 
mons, Ofc, to examine them. Seld. Jud. Parl. 14. 33. 62. (3 


vol. 2 P. 1592, 1599.) 


So if an indictment be againſt a peer in B. R. for murder or 
other capital crime, it may be removed to the houſe of peers by 


certiorari, and there the proceedings ſhall be upon it. 


[A peer indicted of felony and murder, and tried and convicted 
thereof before the lords in parliament, ought to receive judg- 
ment for the ſame, according to the proviſions of the act 25 C. 2. 


E. Ferrer's caſe, 1760. Foſter 138.) : 


(.. 14.) 
By accuſa- 
tion of the 
commons. 


By petition. 


If the day appointed by the judgment ſor execution, ſhould 
ple before ſuch execution done (which however the law vill 
not preſume) a new time may be appointed for the execution, 
either by the higb court of parliament before which ſuch peer 
ſhall have been atrainted, or by the court of B. R. the parliament 
not then ſitting ; the record of the attainder being properly re- 
moved into that court. l[bid.] 

Vide pofl. (L. 16.) | DO. 


80 the commons may exhibit an accuſation to the lords in par- 
liament, by petition or impeachment. (Vide Seld. 3 vol. 2 P. 


1591. 
The commons may exhibit a complaint in general by petition, 

without naming any perſon in particular : as, a complaint, of the 

farmers of the cuſtoms, for extortion. Seid. Jud. Furl. 12. (3 


vol. 2 f. 1591, * 
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Upon ſuch complaint by the commons, the lords may order, (L. 16.) 
that Fe WN toe. conn whom the complaint was, hope it ſhall 
ſummoned, and their anſwer heard, Seld. Jud. Parl. 13. (3 ed — _— 
wol. 2 p. 1592. DT ER OW We: 

If 60h Le of a complaint any one appears criminal, 
he thall be arraigned at the ſuit of the king: for when an accuſa- 
ion by the commons is general, it is not the ſuit of the commons, 
but of the king. Seld. Jud. Parl. 14. (3 vol. 2 p. 1592.) 


Or the commons may afterwards impeach the parties diſcovered. 
Seld. Jud. Parl. 14. (3 vl. 2 5. 1 592.) ” * 


For high, or petit treaſon, or felony, or miſpriſion of treaſon, (L. 16.) 
a peer ſhall be tried by his peers in parliament, upon an impeach- eee, pf 
ment. Vide Ruff. 268. | peer, bow 
So, upon an indictment, if the king conſtitutes an high ſteward, tried. 
4 Infl. 23. 2 Infl. 49. Fi. Parl. 23. | 1 0 
And the lords are judges, whether it be treaſon, or not. 44 . 4 
Infl. 23. 
| ks biſhops ſhall not be preſent. 4 Inff. 23. Sta. 153. 4. 
10 Ed. 4. 6. 6. | Ie : 
And the number of peers preſent ought to be twelye or more. 


2 Infl. 49. Sta. 153. 6. 3 Infl. 28. zo. . 
The trial per pares is of great antiquity. It was 8 W. 1. 2 
Inft. 50. . | | 


The queen conſort, or dowager, ſhall be tried per pares. Ibid. 
80 all women, noble by birth or atarriage, unleſs ſince the 
marriage, they have married under the degree of nobility, 2 Inf. 
50. By the ft. 20 H. 6. 9. | 
© But for offences under treaſon, felony, or miſpriflan, a 
ſhall be tried by a jury. 2 Ji. 49. | 

So, upon an appeal. Id. 3 8 5 
80, one of the nobility of anather 2 3 Inf. 30. 

$, all under the degree of nobility, for treaſon or felony. By 
the fl. 4 Ed. 3. 2 Infl. 50. ws | 
, EN indictment ſhall be found by a jury. a If. 49. 3 

n/t. 28. . 

And if the indictment be found againſt a peer in B. R. or re- 
moved thither, he may plead a pardon beſore the juſtices there, 
by he ſhall not confeſs, nor plead not guilty before them. 2 
nfl. 49. . 

So, if upon an indictment he does not appear, proceſs ſhall go 
to an outlawry; and he ſhall be outlawed per judicium coronato- 
rum. Ibid. : | 

So, by the ff, 25 Ed 3. fl. 5. 2. for high treaſon, every one 
ought to be tried by people of his condition. | 
And where the ft. 35 H. 8. 2. provides for the trial of treaſon, 

pr miſpriſion of treaſon in B. R. or upon a ſpecial commiſſion in a 
county where the king aſſigns, it was enacted, that a peer, in ſuch 
caſe, ſhall have his trial by his peers. | | 
So, by the fl. 1 2 Pf. & M. 10. (which provides that all 
rials for treaſon ſhall be had according to the due courſe of the 
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common law) it was provided that a peer indiQed ſhould anſwer 
the ſame indiQment, and have bis trial by his peers. 5 
So, by the f. 5 El. 1 & It. 13 El. 2. 18 H. 1. and 23 El i. 
ſor treaſons by thoſe ſtatutes. Og DR. 
So, by the /t. 27 El. 2. and 3 Jac. 4. for treaſons made by 
hoſe ſtatutes. 8 - | 
So it ſhall be in all cafes, where a new treaſon, or felony, is 
made by a ſtatute, tho' the ſtatute does not expreſsly provide ſor 
it. Sta. 15 3. B. 5 | 
A peer cannot waive his trial by his peers, and conſent to be 
tried by a jury. R. Kelg. 56. Vide Dignity. (F. 1, 2.) 
And if he will not put himſelf upon his peers, judgment ſhall 
be againſt him as a traitor. Kelg. 57. 
[Every proceeding in the houſe of peers, acting in its judicial 
capacity, is a procee ding before the king in parliament, and the 
houſe is the court of our lord the king in parhament.] 
{It is founded on immemorial uſage, and is part of the original 
conſtitution. ] 
[Tt is open for all purpoſes of judicature during the continu- 
ance of the parliament ; it openeth and ſhutteth with the fcſſion, 
28 B. R. with the term.) 7 | | 
{les authority ts independant of any ſpecial powers derived from 
the crown. Bt 
[On the trial of a peer before it, for a capital offence, whether 
on impeachment or indictment, it is the ſame court, whether an 
officer with the title of ſteward of England, is appointed to pre- 
fide during trial, and until judgment, or not, tho' uſual and e- 
pedient to make ſuch Ons) | | 
[Every peer votes on law as well as fact; the majority deter- 
mines. The high-ſteward votes only as a peer.) ie 
+ [It acteth in its judicial capacity, in every order touching the 
time and place of trial, putting it off from time to time, allowing 
counſel or not, Cc. all befare the appointment of high-ſteward ; | 
it has directed in What manner, and by what form of words he 
+L4. Dan- thould be appointed i, therefore its exiſtence cannot depend on 
by, and the that appointment. It has received and recorded a priſoner's con- 
| t ene feflion, which amounts to a conviction before his appointment ; 
1Ld. Der. it has allowed priſoners the benefit of acts of general pardond, 
wentwater, without the appointment of a high · ſleward, and after the commiſ- 
$Ld. Car. ſion diſſolved.] | 
[The lords, on 12 May 1679, (on the proceedings againſt lord 
Danhy and the five popiſh lords) declared that the office of bigh- 
ſteward upon trial of peers on impeachments, is not W 
the houſe of peers, but that they may proceed in ſuch trial if an 
high-ſteward is not appainted.] . 
{The commiſſion then running thus, © ac pro eo guod officium 
, /eneſchalli Anglia (cujus preſentia in hac parte requiritur ) ut ac- 
. cepimus jam wacat ;” it was apprehended this implied. the ne- 
ceſſity of a high-ſteward ; and therefore by the committees of 
the lords and commons, it was agreed the commiſſion ſhould be re- 
called, and a new commiſſion iſſue; with theſe words inſtead of 
them; ac pro eo quod proceres et magnates in parliamento yy? 75 


rington, 
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ſenblati nobis /umiliter ſupplicaverunt, ut ſeneſcliallum Angliæ pro 
hac vice conflituere dig naremur.And all commiſßons fince, on im- 
achments, have been in the fame form.] | OR 
| [The commiſſions ſtill run in the firſt form, on inditments, but 
the lords declare that the appointment of a high-ſteward alters not 
the nature of the court, which ſtill remains the court of peers in 
parliament : this applies to indictments as well as impeachments.] 
The commiſſion recites that A. is indicted, that the king in- 
tends he ſhould be judged before himſelf in this preſent parliament, 
that the office of ſteward (whoſe preſence is required on this oc- 
caſion) is vacant ; and appoints B. ſteward for this time to exc- 
cute the office, with all things due in that behalf. | 
[This does not conſtitute a court of the high-ſteward, a right 
of judicature, which the commiſſion ſuppoſes to be in a court then 
ſubſiſting before the king in parliament; he is to preſide as ſpeak- _ 
er or chairman during trial, and till judgment ; and in that reſ- 
peR, and no other, his preſence is required.] 
[On indictments, before the high-ſteward is appointed, they 
order certiorari to remove them, It is made returnable before 
the king in parliament ; it is received and read. They conſtrue 
acts of parliament relating to the conduQ of the court and the 
right of the ſubject, at the trial, and make reſolutions thereupon. 
Ld. Kilmarnock's Caſe.] | | 
[Therefore, tho' the office of high-fteward determines before 
execution done according to the judgment, yet the court of peers 
in parliament, where that judgment was given, ſubſiſts for all 
purpoſes of juſtice during the ſitting of the parliament, and may 
therefore appoint a new day for execution. E. Ferrers's Caſe, 
1760. Fgſter, 138.) | 4 | | 
[Vide ante, (I. 1 3. Officer, E. 5.)] ; 
[Peers tried in full parliament, are intitled to the benefit of 7 
V. 3. c. 3. in its full extent. Ld. Kilmarnock's Caſe. Foſter 1 49. 
247.) | | | 


* 


By the common law, twelve at leaſt of the peers ought to be (L 17} 
preſent: for a verdi& by a leſs number of peers would not be 8 * 1 
good. R. Mp. 622. | _ ſhall Roma 
And if more peers are preſent, the verdict ſhall be by the ma- quired. , 
por part, ſo that twelve, at leaſt, agree to it. Neg. 56. R. Ao. Vide Digai- 

622. ; : «. by. (F, I, 2.) 

And therefore it was uſual to have twenty-three peers at a trial, 
at leaſt. Kelg. 56. | | 

And to authorize the high-ſteward to ſumman which peers he 
pleaſes. Mo. 621. | 

But now, by the f. 7 W. 3. 3. on every trial of a peer or 
peereſs, all the peers ſhall be ſummoned twenty days at leaſt be- 
fore trial; and every one appearing (having taken the oaths, Ec.) 
ſhall have a vote. | e 

Provided, that the ſaid a& extend not to impeachments, or 

proceedings in parliament in any kind. 
All the peers and fpiritual lords are ſummoncd, tho' the trial 
, - full parliament, Z4. Kilmarnock, Sc. caſe, 1476. Fuſler 
But 
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ut ſummoning the peers is not ab/olutely, and indiſpenſably ne. 
eeſſary. D. per Foſter J. for the act provides, that every peer ſo 
ſummoned and appearing ſhall yote in the trial, which muſt mean 
throughout the trial, and biſhops cannot vote to condemn or ac. 
quit. Foſter a48.] | 

A peer cannot challenge any peer by whom he ought to be tried. 
K. Mo. 621, 622. Kelp. 54. in marg. 

And therefore a peer thall be a trier, tho he was a commiſſi- 
oner of oyer and terminer, before whom the indictment was taken. 
R. Kelg. 58. | 


(L. 18.) If a perſon, charged in parliament with a crtme, or miſde- 
Upon an meanor, be abſent; a writ ſhall be directed to the ſheriff to ſum- 
\ im peach- men him. 4 Inſt. 39. 
mept ö 
proceſs a= Or, to the party himfelf. 4 In/t. 39. Seid. Jud. Parl. 106. 
gainſt him. (3 l. 2 p.) | 5 
| If the party cannot be found, there ſhall be a writ to the ſheriff 
to arreſt all his goods and chattels. Seld. Jud. Parl. e3. 99. (3 
oo. 2 p. 1596. 1624.) | 3 
; | If the party does not yet appear, there ſhall be a proclamation 
| throughout all the kingdom, that he appear, otherwiſe ſuch judg- 
ment will be given againſt him. Seid. ud. Furl. 95. (3 vol. 2 
p. 1621.) | WS, 
So ſometimes an act of parliament ſhall be made, that if he 
does not ſurrender himſelf before ſuch a day, he ſhall be 22. 
tainted. | 
(L. 1g.) A peer nay be impeached in parliament by articles exhibited 
In what at the ſuit of the king by the atrorney-general ; as, againſt the 
manner im- earl of Briſtol. Ruſh 249. Vide ante, (L 12.) 
* By articles exhibited by another peer. Rui. 254. 
So the commons may, by parol, charge a peer before the king 
and lords. Seld. Jud. Parl. 24. (3 vol. 2 p. 1596. 1598, 9) 
Or, a commoner. (Vide Seld. 3 vol. 2 p. 1598, 9.) | 
So, before the lords at a conference. Seld. Jud. Tarl. 30, 31c. 
32. (3 vol. 2 p. 1598, 1599.) NS 
The right of impeachment by the commons was allowed by 
the lords, 20 June, 1701. | 
Upon an impeachment by parol, the lords by their committee 
may draw a particular charge, and deliver it to the party accuſed. 
Seld. Jud. Furl. 52. (3 vol. 2 p. 1599.) | 
Or the commons, by a committee, may draw a particular 
In it to him, Seld. Jud. Parl. 32. (3 wil. 2 5. 
1599 | 
Or the party, being a peer, upon report of a conference, may 
make anſwer. Bid. = „ 
But the moſt uſual proceeding is, to ſend impeachment by 
ſome member to the bar of the lords, and afterwards to exhibit 
| articles, Seld. Jud. Furl. 3a. (3 vol. 2 þ. 1598, 9. 
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jn the proceedings upon an impeachment by the commons, a (L., 20.) 
member attends with — at the bar of the lords, there, in the hy 5 
name of all the commons of England, impeaches ſuch an one, and | 
acquaints the houſe, that the commons, in due time, will exhibic 
particular articles againſt him, and maintain them. Lords Journ. 

1.1 . 1701. | | | 5 

g Ex commons impeach only for a particular grievance, they 
may afterwards exhibit other articles againſt him. Seld. Jud. Part. 
21. (3 vol. 2 p. 1595.) | | 

And the delivery of articles is not neceſſary till the party ap- 
pears. Seld. Jud. Parl. 23. (3 val. 2 p. 1596.) 

Except where the commons will file them upon record before. 
Feld. Jud. ! arl. 24. (3 vol. 2 p. 1596.) 5 


If articles are not exhihited againſt che lerd impeached, the (I. 21.) 
lords by me ſfage remind the commons of it. Lords Journ. 5 May A 
1701. 15 May 1701. 4 Tune, 1701. 3 | 
But the commons are judges of the proper time for exhibitin ; 
them. 31 May 1701. Vet the lords claimed a power to limit 
the time. 4 June 1701. 
When the articles are prepared, a member carries them to the 
lords. 9 May, 1701. Lords Journ. 
But they are not read by the commons at the bar. Lords Journ. 


„ 


9 May 1701. | 
Articles of impeachment need not purſue the ſtrict forms of ß | 
law. Seld. Jud. Parl. 22. 27. (3 vol. 2 fl. 1 595. 7. | | C 


After the articles are read, a copy of them is prayed, and 
awarded to the lord impeached. Lord: Journ. 9. 24. Ray. 
. „ | FP 
And a day given to him to anſwer. Ray 382. : 
ln an impeachment for a miſdemeanor, the lord impeached does (L. 22.) 
not find ſecurity. Lords Journ. 9 May 1701. Seld. Jud. Parl. HOES | 
101. (3 vol. 2 p. 1624.) mer 
Nor ſhall be committed upon common fame, without a ſpecia} not. 
matter againſt him. Seld.- I ud. Parl. 29. (3 vol. 2 p. 1598.) | 
Nor ſhall be committed, whether he be a peer, or a commoner, 
* _— againſt him. Seld. Jud. Harl. 98. (3 val. 2 p. 
1624. 3 | x 
So a peer may continue in his place, except upon debate of his 
2 er till judgment. Seld. Jud. Fark 98. 101. (3 vol. 
1624, 5.) => | | | X | 
But where an impeachment is for a capital offence, he ſhall be 
committed to cuſtody. Seld. Jud. Parl. 97. (3 vol. 2 p. 1624.) 
Vet, the commitment will ſometimes be omitted, at the diſere- 
ton of the lords. Ray. 382. | 
And where an impeachment is for high treaſon, generally, 
without ſpecial matter, it is uſually omitted. It was omitted in- 
the caſe of lord Clarendon, tho the commons complained of it. 
Life of Clar. 251 ad 302. | | | 


Sa, 
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So, if a commoner be impeached for a miſdemeanor, upon his 
anſwer he may be required to find ſurety for his attendanice. Seld, 


Jud. Parl. 98. (3 vol. 2 p. 1624. 


And he may be committed for his refuſal, or till bail. IBid 
So, if he be in cuſtody before impeachment, he ſhall anſwer 8 


| there. Seid. ud. Furl. 101. (3 vol. 2 p. 1625.) 


So, if committed for treaſon, he may be bailed by the bonds, 
with the king's licence.” Semb. Life of Clar. 253, 257. 


After anſwer by a lord impeached, a copy of it is made, and 
ſent to the commons. Lords Journ. 14. 24- 

Then the lord impeached may petition or counſel. Lords 
Journ. 3 Jan. 1680. : 

And for his trial. 

The anſwer does not obſerve any trig form. Ruſs. 274. 

He may ſubmit himſelf to the king's mercy. Seld, 3 vol. 2 9. 

1419. 

Or plead not guilly to the whole. 

Or, an act of pardon as to one ä and 3 to the re · 


ſidue. 3 Ruſb. 1374. 


(I.. 25.) 
Wirneſſes. 


Aſter anſwer, the commons 5 iſſue by replication. 23 May 
And may conſider, whether they will reply or not. Seid. Jud. 


| Farl. 199. (3 vol. 2 p. 1628.) 


If the commons delay a . the lords remind them of 
it. 21 May 1701. 

But upon an information ex parte domini regis, the commons 
cannot reply, or demand that the defendant ſhall be put to his an- 
ſwer. Seld. Jud. Harl. 109. (3 vol. 2 p. 1628. 1631. 118.), 

So, upon an impeachment, if the commons do not reply, the 
lords may. Seld. Jur. Carl. 109. (3 vol. 2 f. 1628. } 

So to the replication, the defendant may rejoin, &c. 

Aſter iſſue joined in capital caſes, ſometimes a committee has 
been appointed of both houſes, viz. lords and commons, to "wo 
the preliminaries of the trial. 

Sometimes omitted. 

And in the caſe of a miſdemeanor, refuſed, tho? defret by the 
commons. 6. 10. 17 June 1701. | 


The witneſſes are ſworn in the houfe, and examined by a com- 
mittee upon interrogatories agreed in the houſe, or at the diſcretion 
of the committee. Seld. Jud. Furl. 120. (3 vol. 2 p. 1632.) 

Or are examined vod voce at the bar, 9 the trial, 16 June 
1701. 

If witneſſes are examined upon interrogstories, the party ac · 
cuſed ſhall have a copy of the . o and con, after 1. | 
cation in convenient time before the eg Ruſh. 267. 

If examined vivd wore, the N lord may Or 


16 June 1701. 
1 „ Afer | 
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Aſter ine joined a day ſhall be appointed for the trial of the * 3 
ſmpeached 1 Fe OT . 8 T 1 
Add the lords Claim * to appoint what day they pleaſe, 
though the commons infiſt, that there ought to be a previous g- 
rifcation of their aſſent. 4 & 9 June 1701. hi. 
And to do juſtice by the acquitral, or condemnation of the 
r, in a reaſonable time. 20 June 1. 
At the trial, the articles ſhall be read, and then the anſwer, 
and then the evidence. 16 June 1701. RR 
A lord, being a witneſs ſhall be {worn by the chancellor at the 
table, and ſhall give his evidence in bis place. 1bid.. 7 
A commoner ſhall be ſworn by the Clerk, at the bar, and there 
ſhall give his evidence. hid. eos "0 
The commons ought to be preſent before the peers ; and hone 
ſhall be covered but a peer. iI. e 
If a peer, or manager fot the commons, would have any queſ- 
tion, he ought to pray that the chancellor aſk it. Mid. 
If a doubt ariſes at the trial, no debate ſhall be in courr\; but it 
ſhall be adjourned to the houſe. bid. | 
If ſeveral are impeached, the commons may proceed as they 
Pe and therefore, they may try which they will frſt. 4& 
une 1701. ; 4 | | 
i No peer impeached for. a miſdemeanor, ought to be without 
the bar. R. +2 June 1701. TE EG | 
Nor ſhall be precluded of his vote in any caſe, except his on 
trial. 12 June 1701. | | 


; 4 peer ſhall have counſel in a cauſe criminal, or capital. * | or 5 
. n/a. 268. „„ | HO b S 
In all caſes of miſdemeanor. Seld. Jud. Furl. 103, Wt. (3 alloy - op | 


W 


v1. 2 1625, 6, Fe.) | 5 

. And the counſel aſſigned has been impriſoned for reſuſal. 1 
ar. 379. HEY Foe, DEI. 3 
$» the defendant, in a caſe of miſdemeanor, ſhall have a copy 

of the articles, Semb. Seld, Jud. Parl. 107. (3 vol. 2 b. 1627.) 
But in an impeachment for treaſon, or felony, counſel has not 

" allowed.. Seld. Jud. Parl. 102, Ws. (3 vol. 2 p. 1625, 6, 
: 


Yet in theſe caſes counſel may be allowed, at the diſcretion of 
the lords. Ray. 382. HE, | 

[By flat. 20 G. 2. c. 30. all perſons impeached of high-treaſon, 
whereby corruption of blood, or for miſpriſion of it, ſhall make 
their full defence by two counſel.]- | 8 


The duke of SuffolF was impeached for high treaſon 28 H. 6, (. 28.) 
Vide Art. 1, 2, 3. Seld, Tu. Fer 27. 6 wol. 2 p. 1597.) — 6 

For high treaſon in ſubverting the fundamental laws, and in- ment. For 
troducin arbitrary power, Lord Finch, Sir Robert BerMey, Lord treaſon, 
_ rd. A l. 606. 3 Ruſh. 1365. Vide RufA part. 3 - 

1. 13 | | 
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(L. The duke of Sufulk was impeached 28 . 6. for that, being 
For negies 5 ambaſſador, he conſented to the delivery of divers towns, to * 
As an am- king of France, without the privity of the other n 
baſſador. Vide 4rt. 4. (Vide Seld. 3 vol. 2 Pp. 1597.) 
N The earl of Briſtol, 157 he, being ambaſſador,” gore falſe i in- 
3 | formations to the king. 1 KA. 249. 
That he did not eſe his inſtructions. Art. 2. 1 22 250, 
* he purſued his embaſly for his own proßt only, Art. 
g S | 
CO Molſey, that he made a treaty between the Pope and 
the king of France, _— 5 to H. 8. without the "Oy 
of his king. © 4 ft. 89, 
"That he joined bimteif a the king. 4 Life 90. 


ho 30.) The earl of Briſtol was impeached 2 Car.” that he counſAled 
4281 a war with Spain, when that king affronted us, to the diſ. 
councillor Honour and detriment of the realm. Art. 3. 1:Rufh. 250, 
That he adviſed a toleration of papiſts, 1 Nut 25 . 
That he enticed the king to popery. 1 RA. 252. 262. 
Michael De La Pole was impeached 10 R. 2. that he incited 
the king to act againſt the advice of parliament, Sell. Jud. Fer. 
25; (3 vol. 2 p. 1596.) 
The Spencers, that they gave bad counſel to the king. 4 Inke.'s 54 
The carl of Orford, that he adviſed a d r 8 My 
1 Ol. 
x "td. Finch, that he, being . 15 the commons, reſult 
Proceeding i in the houſe. | 


. 3.) © The duke of 'Bucking 22 was impeached, 42 by 8 being 

admiral; is, . admiral, neglected the e. of the ſea. Ruff. 

mats The earlof O N that he hazarded the navy, 0 had ne · 
cis glected to take ſhips of the enemy. 8 May 17 % . 


(L. 32.) Michael De La Poole was impeached, that he, being ie belle, 
Chancellor. acted 5 to his duty. Seid. Jud. Parl. 26. 63 va. 2 |. 
1596. 
6 12 Somers, that he ratified a peace, not approved by the par- 
ties concerned, under the great ſeal, 16 May 1701. | 
That he put the great ſeal without warrant. bid. 
And to a blank commiſſion. Did. 
That he made unlawful and irregular decrees, and orders 10 
a delay of juſtice, Tbid. 

' Michael De La Nole was impeached, that he purchafed lands of 
the king, which he had procured to be ſurveyed under cheir valve. 
Seld. Jud. Furl. 24. (3 vol. 2 p. 1596.) 

For a fraudulent purchaſe from the king Seld. * Parl. 26. 
6 vel. 2 p. 1596.) | 

So, Join Lord Somers. 16 May 1701. | 


—.— : The 4 * 9 wha impeached for ran of ober 
having a | 
plurality of For . of offices. Ru 306. 3 34. 


The 


A * ©@ 


Fey earl of Orferd, for ieee — 2 8 * 


0 the lord Halifax. 9 June 1701. 


The d. of Buckingham was impeached for giving a oedicine to (I., 34.) 
the king, without advice of the pbylicians. Ruſh. 351% Fer male- 


E to 
So the Spinicars; faber and ſon, were impeached, for 5 they the king. 


revented the great men of the realm from giving their counſel to (L 35.) 
the king, except in their preſence. 4 Inſt. 5 3. Tv hgh m | 
That they put good magiſtrates out of office, and advanced ba.” EE 

Ibid. | 
The earl of Orford was impeached, that he encouraged pirates. 

8 May %. © 
Sir G. Mompeſſon was impeached for the procurement of pa- (L. 36.) 


tents of monopoly. 18 Jac. Ruſh. 24. 27. Seld. Jud. Par]. For pro- 


31. (3 . 1598.) „ 
patents. 
Lond Baton, bn was impeached for bribery. 18 Jac. 
Ruſh. 28. Seld. Jud. Parl. 31. (5 vol. 2 p. 1599.0 (L. 37.) 
The d. of Buckingham, for the ſale and pur chaſe of offices. rupion in 
Ruſh. 334- ce, 


The lord Finch, fot ale) methods of enlarging the foreſt, 
when aſſiſtant to the juſtices in 1 eyre. Art. 3. (Vide Ruſh bart. 


3 wol. 1. 1 37. 7 
For threatning other judges to ſubſeribe to bis opinion. Art. 


4, 5, 6. (Vide Rufh. part 3. vol. 1. 137.) 


For delivering opinions, which he knew to be contrary to law. 
Art. 7. (Vide Ruſh. part 3. vol. r. 137. ) | | 


For drawing the buſineſs'of the court to his chamber. Art. 8. 
(Vide * 2 3. vol. 1. 138. ) | 


— of ene and houſes of oF relighn 4 ” 89. 
So, againſt the earl of Orford for converting the publick money 


to his own uſe, without account. 8 May, 1701. 


So an impeachment was againſt the earl of Orford, that be (L. 39.) 
procured from the king, to himſelf, exorbitant grants in lands 3 
and money. 8 May 1701 $0, againſt Id. Somers. 16 May intereſt. 
„ 

For taking money, Cc. from a foreign prince, withour giving 
an account for it, 8 May 1701. 

For ſelling goods, taken as admiral, for his own uſe, without 
accounting for a tenth to others. 8 May 1701. 

Lord Halifax, for obtaining grants of cre forfeited for re- 
bellion. 9 June 1701. 

For obtainin ts of money, when there was a war and 
beary taxes, Bid, 
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judgment it beloggs to the commons to demand the judgment. ld. Jud. 


upon an im- 
peachment. 


h 
5 ball be given. Seld. Jud. Part. 158. (3 vol. 2 f. 1647.) 
Sax 


- 


"PARLIAMENT. 


"And grants out of the king's woods. bid. 
In a proſecution by the commons upon an impeachment, (,. 


Parl. 132, 133 162. 176. (3 vol. 2 p. 1648. 1653.) 11 
And they ought to be preſent at the anſwer, or judgment 


And this always upon a judgment in capital caſes, though it be 


not upon their accuſation. Semb. Seld. Jud. Parl. 158. (3 wv. 


Sid. Jud. Furl. 162. (3 wil. 2 p. 1649.) 


2 p. 1647. 4 
So judgment upon an information ſhall he demanded by the 


king's counſel. 86% Jud. Furl. 176. (3 w. 2 5. 265 3.) 


But upon a judgment by the lords for a miſdemeanor, the com- 
mons need not be preſent, unleſs it be upon their impeachment. 


Judgment upon an accuſation in parliament belongs to the lords 
only. Seld. Jud. Furl. 133. (3 vn. 2 p. 1637.) Hurd. 155, 
And it is ſufficient, thar a majority of the lords be preſent, 'in 


perſon, or by proxy. Seld. Jud. Parl. 144. (4 v. 2 P. 1641.) 


- In caſes of miſdemeanor, the judgment ſhall be by the lords 


fpiritual, as well as temporal. Se/d. Jud. Furl. 136. 148. ( 3 vol, 


2 p. 1638. 1643.) 5 04/1 e 
And after debate between them, the chancellor, c. puts the 
queſtion to the youngeſt baron, and ſo to each ſerintim, who anſ- 
wers content, or not content. Seld. Jud. Furl. 167. (3 vl. 2 /. 
1650.) Fide Dignity, (F. 2.) WT 
Judgment in capital caſes ſhall be pronounced by the high 


ſteward. Seld. Taed. Part; 177. ( 3 vol. 2 p. 1653.) Vide Dig- 


nity, (F. 2.) | f I 
In caſes of miſdemeanor, by the chancellor. Se/d. Jud. Ful. 
177. (3 wil. 2p. 1654) 20% (at? . 
But in capital caſes, the lords temporal only are judges. Sed. 
Jud. Furl. 136. 149, &c. (3 vol. 2 p. 1638. 1643.) Ez 
And the lords ſpiritual cannor vote in any matter relating to ft. 
eld. Jud. Purl. 150, Ic. (3 vol. 2 p. 1643, 4. Cc.) ; 
And uſually abſent themſelves from the houſe, when-a capitil 


offence is proſecuted and debated before the parliament. Se 


Jud. Raul. 150. (3 vl. 2 p. 1643, 4, 5, 6.) 
Yet their abſence from the houſe is not neceſſary. Semb, Sell. 
Jud. Furl. 153. (3 v. 2 p. 1646.) ; 

Lords ſpiritual may vote in all previous queſtions, in a pro- 
cteiling in ſull parliament in a caſe of blood. Lords Journal, 13 & 
14 May 1672. Fuller 248.] - Te 1 

[Lords ſpiritual never were or could be fammoned on a court 


_ of the higb-ſteward ; for there, in all points of law or praQixe, 


he giveih the rule, as ſole judge in the court. Fofter 248. 
{The „lat. 7 M. z. c. 3. does not give the lords ſpiritual any 
right in caſes of blood, which they had net before. ** 
And a biſhop may officiate as ſpeaker of the lords during the 
trial, c. Seld, Jud. Parl. 156. (3 val. 2 p. 1646.) * 


3 ft. 148. 


i * 
* OS I 
E 654.442 
* . 2 

* 3 


PARLIANENTS -. 245 


So the judges ought to be preſent upon all trials for capital offen- 
ces, for their advice. Seld. Jud. Parl. 164. (3 val. 2 P. 1649.) 
Jide ante, (D. 18.) | AS Og | 


80 to the judgment of the lords, in capital caſes, the king's 28 | 


aſſent is requiſite. Seld, Jud, Parl. 136. 138, Cc. (3 vol. 2 P. en 


1486. 1638. 9, Cc.) . x 385 eceſſary. 
"Bur — 1g aſſent is ſufficient, tho' the king be we. 
if he ſignifies his aflent. S. Id. Jud. Parl. 143. (3 vol. 2 P. 
1641. | 
1 the king be abſent at the trial, debate, c. Seld. Jud. 
Farl. 146. (3 vl. 2p. 1642.) | 5 : | 
So in judgment for a miſdemeanor, the king's aſſent is not ne- 
cellary, Seld. Jud. Parl, 144. (3 vel. 2 p. 1641.) | | 
So it will be good, tho? the king diſſents. Semb. Seid. Tud. Furl. 


145. (3 vol. 2 Pp. 1642.) | 


The judgment by the lords in capital caſes ſtrictly pur- EM . 
ſues the law. of the land. Seld, Jud. Furl. 168. (3 vol. 2 P. judgment 
1650. 1.) e ſhall be. 


And cannot omit any thing material. Seld. Jud. Furl. 169. N 


(3 vol. 2 p. 1651.) 


Nor add any thing to it. S.. Jud. Parl. 170. (3 wal. 


2 þ. 1651.) 
But the form of the judgment for the ſame offence at 


common law is not neceſſary. Seld. Jud. Parl. 169. (3 vol. 


2 | | 
And br treaſon in ſurrendering of caſtles, judgment for behead- 
ing only was given. Seld. 3 vol. 2 p. 1486, 


_ 


The lords for a miſdemeanor, have pronounced ſentence of (1. 44 


perpetual impriſonment. 18 7ac. Nb. 28. | EER | 
Impriſonment at the king's pleature. Seld. Jud. Parl. 171. Py che lords, 
| upon an in» 


(399. 2 5. 1652.) 3 Infl. 148. 2 
Fine and ranſom ; as Sir G. Mompeſſon, 18 Tac. Rufh. 28. Lord 2g nr 
wy Ruſt. 31. Seld. j ud. Parl. 171. (3 val. 2 p. 1488. 1652.) meancr. 
3 J. ft. 148. | 9 
Porfeiture of goods and lard for life, upon Sir G. Mompeſſon. 
18 Ja Ruſh, 28. Carl of Suffolk, $14, 3 vol. 2 p. 1518, 
Incapacity of office, fc. upon vir 2 MVmpiſſon. 18 Tac, 
Ru/t. 28. and lord Bacon. Ruſh. 3 1. Seld, 3 vi. 2 p. 1497. 


6 


Incapacity to eome near the king's court, upon Sir G. Mompeſſn, | 
18 Tac. Ruſh. 28. 3 Inſt. 148. „ 5 
Thar he be infamous, and may not be of a jury, Cc. upon Sir G. 


Ab p. m. i8 Jac. Ruſh. 27. 


That be be degraded of knighthood., Sir C. Mampaſſon. 18 Jac. 


| Perpe- 


Rufh. 27. | 


 Thaz he he not pardaned by the king. Id. 
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| Perpetual en Sir G. Mongeſſn. 18 Jac. Ruſh. 28, 
Seld. 3 vol. 2 p. 15805. x 
| That he make ſatisfaction to the party oppreſſed, Ic. Seld. Jul. 
. Parl. 173. (3 vol. 2 p. 165 2.) 
That his fraudulent el ſhall be annulled. deld. Jud. Par} 
174. (3 w4 2 f. 165 3.) | 
So, if he be a peer, that he neyer ſhall take his ſeat | in parliz 
ment. Id. treaſurer, M. 3 Inſt. 148. 


(L. 45.) Aſter judgment, in capital caſes, it ſhall be 3 to the 
\ Execution. ear! marſhal to do execution, and to the mayor, aldermen and 
ſheriff; of London, the conſtable of the rower, Sc. to be aſſiſtant, 
| Seld. Jud. Parl. 182. (3 vol. 2 p. 1659.) 
A If he be a commoner, to the marſhal]. Se/d. Jud Part. 183. 3 
= wol, 2 P. 1659.) 
And it ſhall be in the power of the king alone to order eXecurian 
to be done. 
Or the lords may iſſue a warrant for execution. 5 
80 the king may remit all the parts of the judgment, except the 
| beheading. Adm. 23 Dec. 1680. 
If judgment againſt a peer for a miſdemeanor be, that 
5 he be impriſoned, the gentleman-uſher ſhall have charge ta 
conduct him to the * Seld. Jud. Furl. 185. (3 oo. 
2 p. 1660. | 
F If, * a commoner, the ſerjeant at arms attendin g "the great 
eal. 

And it ſhall be commanded to the conſtable of the tower, &c. 
to receive the body. Ihid. 

If judgment be for damages, the lords may appoint how 
they ſhall be levied. Seld, Jud. Furl. 187. ( 3 vel. 2 þ. 
1660.) 

If they do not appoint a remedy, it thall be in c/arcery, and not 
elſewhere. Seld. Jud. Parl. 187. (3 vol. 2 p. 1660.) 5 

By the /. 12 & 13 V. z. 2. no pardon under the great ſeal 
ſhall be pleadable to an impeachment by the commons in parlia- 
ment. Via poſt, (L. 46.) 


„ the offence for which he is impeacked be pardoned by | 
—.— a 9 act of pardon, the pardon may be pleaded before the lords. 
. 
dan te "And it ought to be there pleaded : for if he be ſent to . . 
d: — habeas corpus, the court will not take conuſance of it, when 
By pardon, 85 * was judicially by the lords. . Yo. 100. 
in, 134 
- "oo 20 parliament be adjourned or prorogved. "Vide Carth, 
132. Ho. 160. | 
But by the ff. 12 0 13 IW. 3. 2. no pardon under the great ea 
is pleadable to en impeachment by parliament. ) 


Nor, — EIG Dub. Hard. * pens If 


PARLIAMENT. 


If an attainder be by the common law, for high weisen, 
by the ff. 33 H. 8. 20. it ſhall be of the fame effect and 
advantage to the king, as if it was an attainde: by act of 
parliament. 

And by the ft. 29 El. 2. an attainder for high treaſon, ae 
the party is executed, ſhall not be reverſed for error: © - 

If the attainder be confirmed by parliament, a petition for merey 
ought to be exhibited to the parliament. H. "RR 19. 9 


(L. 47. Recognizanee taken by parliament, 0 F | 


| So the parliament has authority to ee, 2 'recognizance Kalte | 
 parliamento. 1 H. 7. 20. a, 5 | 00 


* 


(L. 48.) Where the lords have no original JuriſdiQion. 


But the lords in parliament hive no original juriſdiQion of any 
watter mixt with fact: for it ought to come to them g gradating for 
they are the laſt reſort. Sal. 511. 

And therefore, they cannot derermine originally =" right « to 
goods, or inheritance. Sal. 512. | 

Vide ante, (K.) 79 9 


(M) Continuance of Parliament. 


F the king will not have the parliament begin at the return 

of the writ of ſummons, it may be continued by writ till ano- 

ther day. 1 as, 295. Vide ante, . 4 b Wo (RR 1. 
2.—P. 1, 2.) 


(N) e ol Parliament. 0 


THE houſe of commons is a diſtinct court, and is not adjourned 
by the adjournment of the upper houſe. 4 Inſt. 8. 

And this houſe, by the ſpeaken, with the aſſent of the houſe, 

_ adjourns itſelf. 4 Inſt. 22. I Parl. 30. 

The king claimed the ſole power to adjourn the parliament, 
18 Fac. Rut. 35. But it Was e by tie commons. 4 Car. 
Roh. 537. | 

But the king, by letters patent, may adjourn the 2 
ment after the ſeſſions begun, as well as the houſe itſelf: and 
by ſuch pI v9 all matters continue undetermined. Pu. 

318. 345. | | 
FE ſo it was 27 2 Vide the here ra the letters patent 

w., 318. 

And 1 3 may 1 oy: commiſſioners as it was 28 
| & 298. D'Ew. 382. 4 Inſt. 7). | e 2h. 
Or, by the king in perſon, Dew 551. rage: 625547 ne 
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Raft. 1737. 


aſſemb 


3 


4 
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Ss che king, by the ſpeaker, commanded, that the houſe be ad 
Jjourned to a ſubſequent day. 2 Ruh. 608. | : 


© Yet, an adjournment of the upper houſe by the chancellor, with 


the command and in the preſence of the king, is not an adjourn- 

ment of the houſe of commons. D Eav. 5 50. 621. , 
Or, by the king himfelf. D'Ew. 5 ũ . | 

A fortiori, if by the chancellor, without the ſpecial command 

of the king. hid. 1 = e e 
So the ſpeaker ougbt not to adjourn the hou'e by the king'; 

command, without the aſſent of the houſe. R. 16 Car. ; 


(0) Prorogation, 
(O. 1.) Of what effect it ſhall be. 


No can prorogue the parliameg but the king. Co. I. 
1 ; | 5 


The prorogation makes a ſeſſion of parliament. 4 Iuſt. 27. 
And all bills, which had not the royal aſſent, begin 4% 
ma at the next meeting of parliament: 4 Inft, 27. . 


| Parl. 38. > 


80 all orders, and, every thing befare them, determine, ex- 

cept a ſcire facias, and a writ of error · Per Cur. 17 Car. 2. 
Lev. 165. | 

80 a wric of error ſhall be diſcontinyed by a prorogation. 1 Ven. 


31. 1 8% 413. Vide poſt, (P. 2.) $3 
And if a new writ of error was taken teſte'd the laſt day of the 


parliament, returnable at the day to which it was prorogued, it 
was doubted, whether it was not diſcontinued by the prorogation, 
1 Ves. 31, © „„ | 

But afterwards the law was declared, and is now ſo taker, that 


'2 writ of error does not determine by a prorogation of parliament. 
K. by the herds in parliament, 2 Lev. g 9179. 


(O. 3.) How prorogued. 


The king may prorague the parliament. 

And none but the king, in perſon, or by commiſſion, 

"The form of the commiſſion, Vid D' Ew. 77, 94. : 
But, tho! it be by proclamation, prorogued to a certain day, it 


may afterwards, by proclamation, be aſſembled in the mean time. 


As the e 19 Tac. was adjourned to 8 Feb. and afterwards 
af ao Mo. Ruſh. 39. | 
The parliament, 19 Car. 2. was prorogued to 10 06. 


' 2667, and afterwards ſummoned by proclamation for the 25 
ul receding, upon account of a war with Holland and 


becauſe peace was concluded, it was again put eff tq the 10 Of, 


. | 


| When a parliament is diſſolved, appeals, or writs of error, 
| pending in parilament, do nat abate by the diſſolution; = 


% 


PARLIAMENT. 


(P. 1.) Diffolution, 
HE parliament ſhall not be diflolved but by the king. O. 
T L. 110. 4. Hut. 62. TT CT 
The king ſhall be preſent at the diſſolution, in perſon, or by re- 
reſentation. 4 Inſt. 28. | 1 | 
As, if he diilolves it by commiſſion: as, 2 Car. Rufh. 399. 
The form of the commiſſion, wide D*'Exw. 275. 330. 390. 
But without the command of the king in perſon, ſigniſiod by 


the chancellor, c. or by the king's commiſlion or letters patent, 


the parliament cannot be diſſolved. D Ee. 547. | 
By the ſt. 8 H. 5. 1. the parliament was not diſſolved by the 
king's return into the kingdom, where it was ſummoned and held 


by the guardian of the kingdom. 4 Inſt. 7. Nor, by the ſt. 4 h. 
8. 22. A parliament called by the lords juſtices, by arrival of 


the king or queen into the realm. | 
Nor, by the /t. 2 V. & M. 6. by his majeſty's voyage, or ab- 
ſence out of the realm, _ Ts 
Nor by the „t. 7 & 8 V. z. 15. 4 Am. 8. & 6 An. 7. . 4. 


by the death or demiſe of the king, queen, or her ſucceſſors; bur 
thall continue to act (or, if prorogued, ſhall immediately convene 


and fit; or, if none in being, the laſt parliament ſhall convene and 
fit) fix months, and no longer, unleſs ſooner prorogued, or diſſolved 
by ſuch ſucceſſor. | #44 
When the parliament is to be diſſolved, the commons are ſum- 
moned to-the upper houſe, and then the chancellor, by command 
of the king, diſſolves the parliament. 4 Inſt. 28, 173 
By the /t. 16 Car. 1. 7. it was enacted, that the parliament 
ſhould not be difſolved, or adjourned, but by act of parliament. — 
And that parliament was declared and enacted to be ſully diſſolved 
and determinedÞ. So, by the .. 13 Cir. 2.1. 


By ſt. 6 W. & M. 2. no parliament ſhall have continuance HI BV the . 
longer than three years, from the day on which, by the writ of!“ 
ſummons, it is appointed to meet. Which by the /t. 6 Aun. 7. . 7. | 
extends to the parliament of Greaf Brituin. F e ilny the 5. 

: | I Ges. 4. 
2. 38. all parliaments may have continuance for ſeven years, and no longer, to he e 


from the day on which by the writ of ſummons ſuch parliament ſhall be appointed to meet, 
unleſs ſuch parliament ſhall be ſoouer diſſolved by the king, his heirs, ox ſucceliors.] * 


Every parliament determined by the death of the king. 
Tho? there were a ſtatute which ſaid, that it ſhould not be 


diſſolved without the conſent of bath houſes, without expreſs , 


a 


words for the contjauance after the death of the kiog. K, 14 Cer. 


(P. 2.) The Effe& of a Diſſolution. | 


2 Car. 2. 


if 
1 
; 
1! 
N 
14 
N 
: 


—— 2 ee 


ob 
* % 
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| the next parliament ſhall proceed upon them in the Rate which 


they were in at the diſſolution, without beginning de nowe, 


Ray. 383. 
So an impeachment by the commons, is not ered by a diff 


tion. Ray. 383. 

For the proceeding againſt the party impeached may be in the 
pext, or a ſubſequent parliament. Cart. 1 32. 

And therefore, the party impeached ſhall not be bailed in B. K. 3 
after the diſſolurion. Cont. in Id. Danty's caſe. ( Vide Skin, 56. 
162.) Acc. Carth. 132. 

Let by a diſſolution, a writ of error is ſuſpended : and there- 
"ow, a defendant in execution thall not be bailed upon the recog- 
nizance given upon the writ of error in parliament : ſor, if there 


ihould be a diſſolution before judgment affirmed, the party 


would be at large. 2 9 all the judges. 1 H. 7. 20. a. Vide 


alte, (O. 1.) 


And the writ itſelf is determined: for there ſhall be * | 
uri of error at the next parliament. N. 2 Cro. 342. 
And execution ſhall be ! in B. R. * the e 


Kr. 5 K. Jon. 66. 


Q Sellion of Parliament; ; What tall be. 


Ir the parkiament meets, and paſles any ſtatute, that makes a 
ſeſſion. 4 Inf. 28. 
S0, if error be brought there, and judgment in it, the no ſtatute 
. paſſes, it js a ſeſſion. As, 18 K. 2. 4 Inſt. 28. 

Bur if no judgment be given, nor act paſſed, it ſhall be called a 
convention, but not a ſeſſion. 4 Inſt. 28. R. Hutt. 61. 2 Bul. 
B35: 237. 1 Vent. 22. H. Parl. 38. 

Tho! orders are made, and bills agreed on. Hut. 6r. 

Tho' bills pafs each houſe of parliament, if there be nat the royal 
aſſent, or diſſent. R. 1 Rol. 29. 

If an act continues to the next parliament, and the parliament 
begins, but is dittolved before any ſeſſion made, the act is not 
determined. il. 

If an act paſles the royal aſſent, the ſeſſi on does not coneclude til 


a2 prorogatien. 4 Inſt. 27. He. Furl. 37. 


Or a diſſplution. He. Furl. 37. 
And for avoiding doubrs in this point, by the ht 1 Car. 7. ir was 


enacted and declared, that the aſſent of the king to that or other 


acts ſhall not determine the ſeſſion. And the ſame proviſion was 


buy the ft. 12 Car. 2. 3. J 7, and by the t. 22 and 23 Cr. 


2. 1. 9. 
And a parliament may have ſeveral ſeſſions. Hut, 61. 
Yet each ſeſſion, for feveral purpoſes, thall be a ſeveral parln · 


ment in law. 4 Hit. 27. 


58 . 


PARLIAMENT. 


(RN) Att of Parliament. 
TR. 1) Relates to the Beginning of the Seſſion. 2 


VERY ad of parliament relates to the firſt day of the tet. | 
ſion, if it be not otherwiſe provided by the act uſell⸗ 4 Ini. 


25. F. Pl. Com. 79. J. I Parl, 35. 


And therefore, if an act takes away the benefit of 5 for an 
offence, the felon ſhall not have his clergy for an offence, commit 


red after the firſt day of the ſeſſion, tho n W th 
ent given. 1 And. 295. 


(R. 8 How long it mall have Continuance. | 


If an act be to have continuance for three years, and from thence 
ꝛo the end of the next ſeſſion of parliament, it thall continue to the 


end of a ſeſſion which begins after the three years, tho a ſeſſion 


within three years continues ſeveral months or years after Een 
years. 1 Vent. 22. | | 


. 3 ) What ſhall be an AQ of Parliament. 


Every act of parliament ought to be enafted by the aſſent of the 
king, lords, and commons. 8 Cp, 20. b. The Prince's Caſe. 4 Inft. 
25. N. Gn. 79. 4. Ha. Parl. 31. 


And therefore, if it appears to be paſſed without the ſent of | 


the commons, it ſhall be void. Mo. 824. 


Or, wichout the aſſent of the lords, or, of the king. H. Com, 79. 


a. Ha. Furl. 32. Vide ante, (G. 10.) 

So, if it be by the aſſent of the king, the lords ſpiritual only, 
and the commons, it is but an ordinance, and no act of . 
ment. 4 Inft. 25 | | 

Or, [4 the ko. the lords 3 and commons. Did. 

Bur it is not neceſſary. that any of the lords ſpiritual aſfent, if 


there be a majority of che lords aſſembled in parliament, Seld. 


3 vol. 2 p. 1528. 


So, if all the 1 lords aſſent . for rn condi- 


tion is void. 4 Inſt. 3 
Or, if the e lords are abſent. 3 Rue. 13 


So it is not material that the aſſent of the king, 1 — 1 and com- 


mons be particularly expreſſed: for, per Henſum parliamenti, com- 
prehends the aſſent of all. Jon. 104. 


So, if by the roll it appears, that the bill was ſent 3 


lords, by the commons, with a proviſo annexed, and no, pro- 
viſo is extant upon the record, yet it ſhall be a good ſtature. 


110. 


And if the journal of parliament be variant from the record, it 


Aves not Prejudice : for that is no record. Hob. 110, 111. 


PARLIAMENT. 


So it is not material in what form it is . for it 
may be in the form of a charter. Co. L. 98. 8 Co. 18, 19, 
The Prince's Caſe. | 

Or, by way of a grant by the king in · parliament. O. 


12 therefore, if the king grants fer at fidelium fubdine 
rum, and it has always had the reputation of an act of parliament, 
it is ſufficient. 8 Co. 20. a. The Prince's Caſe. Fon. 103. 

So, if the act he penned, de concilis prælatorum, comitum, bars- 
mum es aliorum de regno mes flatuimus, oc. (Vide 8 Ce. 20. 4. The 
Prince's Caſe.) 

So, if it be certified as an act of parliament by the chancellor, 
when nul tiel record is pleaded, and a certiorari goes to him to cer- 
tify ; tho the royal aſſent be not expreſſed. 3 Keb. 587. 

General acts are always inrolled by the clerk of the parliament, 

and delivered to the chancery ; which inrolment in chancery makes 
the original record, R. Hob. 109. Vide ante, (G. 22.) 
But private aQs are not inrolled without ſpecial ſuit ; but the 
original bill, with the aſſent of the lords and commons and royal aſ· 
ſent indorſed, and filed, and labelled with the other bills to which 
the great ſeal is annexed, which remain with the clerk of parlia- 
ment, is the original record. Hab. 109. 


(R. 4.) What not. 


But aQs which e in parliament before time = memory, 
(which by the ſt. W. 1. 38. is limited to the coronation of R. 1. 
who began his reign 6 July, and was crowned 3 Sept. 1189.) 
are _ pleadable as ſtatutes, or acts of parliament. Hi iſt C. I. 

, 4, Oc. 
, And therefore, all ſtatutes before the conqueſt, | or in the 
times of W. 1. W. 2. H. 1. Steph. H. 2. are incorporated and 
part of the common law: but, if they ſhould be found in records 
7 they ought not to be reputed as acts of rler 

7. C. 

So acts which upon the roll, or record, appear to de paſled, 
— the aſſent of the lords, or of the commons, are not ſtatutes. 

111. 855 1% 


(R. 3 How it ſhall be determitied, whether i be --- 
Statute or not. | 


The judges ought to take notice of a eneral ow ; and therefore, 
ought to determine whether it be a ſtature, or not. |, 98. b. 
Hiſt: C. L. 16. 1 Lev. 296. Dy. 93. © 

And therefore, a man cannot plead to it, nul tiel recad. 8 Co 
28. a. The Prince's Cafe. 


. ths, 110. 


* 
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' Or alledged, chat the afſent of the commons was conditional. 
Me. 82 . 

And therefore, ;f no FRAY or 0 of i it, be now extant z the 
judges, by unt ient pleas, common allowance, c. may nene, ; 
whether it be a ſtature, or not. Hiſt. C. L. 16. % A 
Jo a private act, if it be not produced in an exemplification ah 
der ſeal, the party may plead; nul riel record. * . 46. =O 
28. h. The Prince's Caſe. 

Vide arte, (G. 22.—R. 3.5 | wy or 06 


. 6) War gan bes General a2 0 


All aQs which concern the king, who is the head fine com- 
mon wealth, are general laws, of which the judges will — 2 8 
tice, without pleading. R. 8 Co. 28. a. The TTONVORIIT/OR Co. 

77. 4. ü 
52 if they concern the queen: for ſhe is the king's wife, 8 Co. 
28. J. The Prince's Cafe. 

Or, the prince: for he is the eldeſt ſon of the king, and the beir 
apparent to the crown. R. 8 G. 28. b. The Prince's Caſe. 

And therefore, the H. 2 R. 2. 5. de ſcandalis magnatum, is a ge- 

neral law x for it touches the prelates, nobles, and great eder, 
who are of the king's council. R. 4 Co. 13. 
So, the Pf. 35 H. 8. which coneerns the capacity of the Wesen. 
18 28. . The Prince's Cafe. R. Pl, Com. 231. 2. 
5, the ft, 11 Ed. 3. which makes the prince duke of coal. 
8 C. 28. 5. The Prince's Caſe, © | 
So a ſtatute, which concerns the whole greg will be a 
general law: as, the „. 21 H. 8. 13. * * O. he a, 1 
| 9 wor” | 
$o, the Pf. 13 El. 10. and 18 El. 11. 4 Co. 76. 4. 120. 6, 
1 Sum. 208. 

So, a ſtatute, which concerns all officers in general : as, the Tx 
M. 1. 26. that no ſheriff, or other miniſter, take reward, 

40. 76. a. 

89, a ſtature, which concerns ads in general. 4 C. 76. b. 

80 the A. 1 Fac. 22. which relates to ſhoemakers, Sc. is a gene- | 

ral law, R. Lut. 1410. | 

So, the ft, 2 Ph. & M. 11. which planes” to n weavers, 
G4. for the penalties are given to the king. Skin. 429. 

So, a ſtatute, which concerns all the lords generally: as, the fe. 

Mol 3. 4 Co. 76. b. 
| So, if it concerns all perſons eatery; tho? it be but a ſpecial or 
pryrticular thing: as, a ſtatute which concerns appeals en or 
bother particular action. hid. | 
Elegit, attaint, Ic. Ibid. 
The t. Merr. 6. and 4 H. 7. 17. concerning wards. 174. 
The /t. . 2 f de mal Hactoribur in purcir; and charta de foreſta. Vd: W. 
8 Co. 138. 5. . . BOS 
The jr. 22 Ed. 4. 7. and 35 H. 8. 17. of woods in foreſts, nord 
ſes, Cc. R. 8 Co. 8.6. 8 | 
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; (R. 7 ) What Sha be a Private Ag.” ; 
jy a latte which concerns ouly a particuler EV a or r thing ng; 
or perſon, will be a private act, of which the judges will not 
take notice, without pleading it: as, the 2 18 El. 6. touch- 
ing the colleges only in the univerſries. Elen and Winchejny 
Ca. 76. 4. | 
2 So, the /. 1 El. 19. which relates to biſhops only. 4 Ce. 16. a, 
R. 5 Co. 2. a. 13 Ed. 4. 8. b. 
So, the f. 23 H. 6. 10. which relates to ſheriſſs only. 40. 76. 
2 Cone. per 2 Ch. J. 1 Lev. 86. Semb. cont. per Hale, 2 Lev. 103 
Hee. per Mons. Pl. Cin. 65. Dy. 119. 
lt is now decided that this ſtatute is a public aQ, and K 
the court will take natice of 1 it, though it be not pleaded. And if 
it appear in a declaration, by the afliznee of the ſheriff, on ſuch 
band, that the bond is void, by the proviſions of. the ſtature, the 
court, on motion, will arreſt the judgment, after verdict agaioft 
the defendant, on a plea of non eff faQum. 2 Term Rep. 569.* 
So, a ſtatute, which relates to licences by king H. 6: to corpo- 
. rations. R. 13 Ed. 4. 8. b. 
So, che ft. i. * M. 18. * toleration of diſſenters R. 1 
Sal. 168. 
Sa a ſtatute, which relates to a particular place or town, "mil be 
2 private law, rho' it concerns all perſons : as, if it relates to ſuch a 
' manor, town, c. 4 Co. 76. b. Skin. 350. 
Or, to divers particular towns. 4 Co. 76. b. 
Or, to one, or divers particular counties. 1bid. 
So, in a general act there may be a private clauſe : as, in the 2 
3 Fac. 5. the clauſe which gives the benefices of recuſants i in ſuch 
Particular counties to the univerſity, is a private law. R. 10 G 


The judges will not take notice of a private act, — 75 1. 
pleaded. 
Tho' it makes void all proceeding: to the contrary in ſuch a 


place. R. Skin. 350. 407. 


— 8.) When the King ſhall be bound by « an AR of 
. Parliament. 


If an act ſpeaks of . king indefinite, being named | in his % 

tic capacity, it extends to all his lucteflors. R. 12 CG. 110. R, 
6 Co. 27. a. 

So, ta a queen, if the crown deſcends to a female. 12 0. 110. 

But, generally, the king ſhall not be reſtrained of a liberty, 

or a right which he had before, by the general words of an act of 

| parliament, if the king be not named in the act. Pl, Com. 240. 

+. Yet, if a ſtatute be intended to give a remedy againſt a wrong, 

the king, tho not named, ſhall be bound by it - as, by the f. 32 H. 

8. 28. to-prevent a diſcontinuance by the buſband of the lands of 

hit * during coverture. R. 2 * 681. | & 

| , 
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PARLIAMENT: 


- $o, in all ſtatutes, made againſt wrong to prevent fraud;, or qe 
decay of religion, the king is bound. R. 5 Co. 14. . 

And therefore, the king ſhall be bound by the f. J. 3. 1. d 
* 57 de . A, 2. 5. againſt tortious uſurpations. Lid. 

{So the king, though not named, is bound by acts for the ad- 
vancement of religion, or of learning, or providing for the poor 
as the act 10 Car. for uniting livings in Ireland. Rex v. Arc/biffop 


| Armagh, P. 8 E. Str. 516.] 1 
(R. 9.) Repeal of a Starute ; What ſhall be. | 


An act of parliament may be repealed by the expreſs words of a 
ſabſequent ſtatute, or by implication. OO 
So, if a ſubſequent ſtatute contrary to a former, has negative 
words, it ſhall be a repeal of the former. "Ss EE 
So, if a ſubſequent ſtatute enaRts a thing inconſiſtent with a for- 
mer: as, the ff. ( 2 Ph. M. ſt. 2. 2. which ſays, all eccleſig j 
tical juriſdiction of biſiops, c. ſtill be in the ſame eſtate es to proceſs, 
dec. as it was temp H. 8. repeals the /t. 1 Ed. 6. 2. which ſays, 


proceſs all be in the king's name, Fc. R. 12 G. 8. 
80 if the /t. 1 Ed. 6. 2. be repealed by the ſt. 1 œ 2 Ph. FM. 
fe. 2. 2. and this is repealed by the ſt. 1 El. 1. as to all particulars 
not expreſſed afterwards, and the /t. 1 El. revives expreſsly the /7. 
25 H. 8. 20. which is contrary to the ſt. 1 Ed. 6. 2. the ſt. 1 Ed. 
6. 2. continues repealed, R. 12 Go. 8. [ #4 
So, if a ſubſequent act be contrary to a ſormer in matter, it 
hall be a repeal. of the former, tho the words are affirmative: 
as, the „l. 1 0 2 Fi. & MH. 10. that all trials for treaſon, Fc. 
ſall be according to the common: law, is a repeal of the ff. 33 H. 8. 
23. that any examined before the king's NT who confeſſes treaſon, 
= Nhall be tried in the county where the king pleaſes... R. 11 Ce. 
8 e 7 TS F 
The f. 1 Ed. 6. 14. which takes away chantries. js z re- 
2 af the fl. M. 2. 41. which gives a ceſſavit de cantar. 11 Co. 
3. 4. ä | W 
But a later ſtatute, general and affirmative, does not abrogate a 
former which is particular: as, the ff. 5 El. 4. that none uſe a trade 
without being apprentice, does vot take away 4 & 5 Pl. AM. 5. 
that no weaver uſe, fc. R. 6 C. 19. b. ar 
So a ſubſequent act, which may be reconciled with a former, 
thall not be a repeal of it. R. 11 Co. 63, 64. 5 8 
As, the F. 16 R. 2. 5. that a perſon attainted in a premunire, ſhall = 
forfeit all lands, does not repeal the ſt. de donis, as to lands in tail 
againſt the iſſue in tail. 11 Co. 63. 6. SF PIO AI 
| Tho' there are negative words: as, the ſi. 1 U 2 H. M. 10. 
that all trials Mall be according to the courſe of the common laxw, and 
not otherwiſe, does not take away 35 H. 8. 2. for trial of treaſon 
beyond ſea. R. 11 Co. 63. . 3 | 
So an act, which repeals a ſtatute by which another was 
repealed, will be a revivor of the ſtatute which was repealed. _ 
K. 12 G. 7. e 


_bs6 


R. 10. 


the intent. 
Fide Paroli. 
| (A. 16.) 
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8, tho rhe words are, that no ſtatute mt expreſsly nentimed - 
fall be revived, if thereby another ſtatute is revived which 
mentions it to be in force: as, the ſt. a1 H. g. 13. of pluralitiez, 
being mentioned to be in force by the /#. 25 H. 8. 21. Which was 
revivec by the /?. 1 El. 1. ; tho' it fays that no ſtatut: repealed by 
we i & 2 Ph. C. M. ſt. 2. 2. ſhall be in force, if it be not ſpeci- 

Yer if a ſtatute be repealed by feveral acts, a repeal of one act, 

and not of all, does not revive the firſt ſtatute. R. 12 OG. 8. 


(R. 10.) How a Statute ſhall be expounded. 


* Where the words of a ſtatute are doubrſul, general uſage may 
be called in to explain them, bur where they are clear, the uſage 
of a particular place cannot controul them. 1 Term Rep. 728.* 


Every ſtatute ooght to be conſtrued according to the intent of 

the parliament: and therefore, if a corporation be miſnamed, if 

it appears that it was intended, it is ſafficient. R. 10 Cv. 57. b. 
The ſtatute of limitations does not begin to run againſt a ſo- 


reigner, until he comes into this realm. 3 Will. 145.“ 


Where the /. 18 Ed. 1. 1. quia emprores terrarum fays, every 
one ſhall hold of the lord paramount 2 quantitatem terre ; 
this ſhall be conſtrued according to the value: for ſo was the in- 
tent, Pl. Com. 10. 57 2. 5 | | 

Tho' it be a penal ſtatute. Pl. Com. 10. Hard 208. 

For every ſtature ought to be expounded, not according to 
the letter, but according to the intent. 2 Rol. 318. Pl. Cn. 


8 - . . | 
If the enacting words can take in the miſchief, they ſhall be 


extended for that purpoſe, though the preamble does not wat rant 


(R. 11.) 
Expounded 


by the pre- 
3 


(R. 12.) 


the rules 


the com- 
mon law. 


it. Buffet v. Baſſet, M. 1744. 3 Athyns 203. ] 8 

In an inclofing act, if the lands to be incloſed are to be ſub- 
jeQ to the ſame cbarges and incumbrances as the owner's former 
lands were, it means incumbrances on the eſtate, (as dower, Cc.) 
end not the being ſubject to the repair ot a church, Moncafler v. 
Watſon, P. 3 G. 3. 3 B. M. 1375.] 

The /2. 22 C. 2. c. 11. which enaQts that a certain toll ſhall be 
paid#for wharfage and cranage of goods brought unto, ſbipped 
off, loaden or unluaden at Broot's wharf, does not extend ro ſuc 
goods as are not landed there, but put on board lighters, while 
the veſſel is moored and faftened to the wharf, Stephen v. Cofter, 
7. 3G. 3. 3 B. M. 1408.] *1 Bl. Ry. 413. 423 


The preamble is a good means for collecting the intent. 
So the ground and cauſe of the making of a ſtatute explains 
the intent. HN. Com. 173. 204. 


So a ſtatute ought to be conſtrued according to the reaſon and 
rule of the common law. Pl. Com. 10. 3. Though it b. a 
private act. 3 Will. 496. Js * 
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PARLIAMENT. '-- ü 1 
The fi. Marlb. 25. provides, that the vill be not amerced by 
the juſtices in eyre, if a ſufficient jury appears; which was con- 
formable to the common law, by which jurors who make default, 
tho' twenty-four are ſummoned, ſhould not be amerced if twelve 
, appear. 2 Inf. 148. See 335 
After the /t. of Waſt. Ghc. 5. which gives waſt againſt tenant 
curteſy, or dower, againſt whom it lay by the common law, 
it ſhall not be brought againſt their aſſignee, tho he be within 
the words of the ſtatute ; becauſe it does not lie againſt their 
aſſignee by the common law. 2 Inſt. 301. 5 . | | 
So the judges expound a cafe within the miſchief and cauſe of * 2 | 

an act, to be within the ſtatute, by equity, tho' it be not within pounded by 

the words, Co. L. 24. 3. Hard. 208. Vide pojt, (R. 15.) Jun.. 


As, if a ſtature be remedial, it ſhall be extended by equity to puree. 
other caſes within the ſame miſchief. | ' To enethas- 


And therefore, where the /?. Marlb. 6. provides, that a feoff- conveyance. 
ment to the heir, to defraud the lord of ward, Qc. be void, it | 
extends to a grant, fine, recovery, leaſe and releaſe, confirma- 
tion, or other conveyance. 2 Inſt. 110. Y | 

Where the /t. V. 2. 1. prohibits, quod illi quibus tenementum 
ſuit datum non habeant poteſtatem alienandi, the heirs of the donees, 
by equity, are under the ſame prohibition. Pl. Com. 13. 6. 
80, the /t. 3 U 4 Ann. c. g. relative to promiſſory notes, muſt 
have a liberal conftruQion, it being made for the benefit of trade 
and commerce, 3 Wilſ. 3, 4.* 3 E | 

(On the expiration of ſeveral inſolvent debtors acts, and the 
revival of them, the court held equitably, “that the priſoners 
* ſhould have another term after the then firſt term allowed 
them to lodge their petitions.” Williams v. Rougheedge, H. 
32 G. 2. a . M 947; ] | 8 

[et. 2 G. 2. c. 22. continued by 29 C. 2. c. 28. expired 
iſt June 1759. Stat. 32 G. 2. c. 28. commenced 15 June 

590; ſo there was a chaſm of fourteen days. The court declared, 
they would conſtrue equitably, and that Trinity term 1759, aught 
to be conſidered as the term in which ſuch priſoners (as had been 
precluded by the expiration of the former act from compleating 
their diſcharge under it) were charged in execution, and ther@re 
they had Mic haelmas term for the firſt term next aſter their 
being charged in execution. 1n/o/vent Debtors' caſe, M. 33 G. 2. 

2 B. M. go1.] | - | 
But a prohibition by an inferior conveyance, does not extend 
to a ſuperior way: as, the ff. 31 H. 8. 13. which exemprs from 
tithes, lands, c. which by ſurrender, diſſolution, forfeiture, Efc. or 
other means, come to the hing, does not extend ſands, Ec. which 

come to the king by a ſubſequent act of parliament. 2 C. 46. b. 


So, if a ſtatute makes the ſecurities given by the ſureties of the RIG 
mers of the exciſe, to be exempted out of the act of oblivion, perſons, 
” | 


ol. V. | 


a fortiori 


* 
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a fortiori the ſecurities of the framers themſelves ſhall be exempted, 
R. Hard. 424. | | 
The ff. Marlb. 6. which gives remedy to the lord for his ward 
againſt a feoffee by colluſion, extends to the heir, or feoffee of the 
feoffee, and all thoſe who have a conveyance from the lord by 
fine, or otherwiſe, by colluſion. 2 Inf. 112. 975 
But if a ſtatute begins with inferior perſons, the general words 
do not extend to ſuperior perſons : as the f. W. 2. 41. fi abbares, 
friores, cuflodes hoſpitalium, et aliarum domorum religioſarum, does 
not extend to a biſhop. Dy. 109. b. (Vide 2 Inft. 457.) Vide 
poſt, (R. 26.) 8 i 
So the ff. 13 El. 10. which reſtrains leaſes by colleges, deans 
and chapters, parſons, vicars, and others having ſpiritual promo- 
tions, does not inelude biſhops. 2 Co. 46. b. < | 


5 dA + So, in all caſes within the ſame miſchief, the caſe ſhkll be 

within. the conſtrued within the intent, tho' it be not within the letter of the 
| fame miſ- ſtatute, Vide ante, (R. 13.) 

chick. As, the fl. Marlb. 29. which gives remedy to the ſucceſſor ad 
bona ecclefie repetenda, extends to treſpaſs for cutting down trees. 


2 Infl. 152. 


(R. 16.) So a caſe, out of the miſchief intended to be remedied hy a 
But . 38 ſlatute, ſhall be conſtrued to be out of the purview, tho' it be 
milchief. within the words of the ſtatute. 2 Int. 386. 2 
ſhall be out ; | 
of the purview, tho* within the letter of the ſlatute. 


All ſtatutes in pari materid, are to be conſtrued as one law, 
Doug. 30.“ | ; 


(R. 15.) Therefore a ſtatute ſhall be extended to caſes provided by a ſub- 
So a ſtatute ſequent ſtatute : as, if extendors value goods too high upon the ff, 
de to a Adon Burnel, 13 Ed. 1. they ſhall take them at the ſame price, 
ne by a as was provided by the /t. de Merc. 11 Ed. 1. Hard. 211. 
ſubſequent The ſt. M. Ch. 9 H. 3. . which ſays omnes barones de quin- 
matute. gue portubus habeant omnes libertat” et conſuetudines ſuas, ſhall be 

reſtygined to ſuch liberties as are not taken away by another 

branch of the ſame ſtatute ; and therefore they ſhall not hold 

Placita coronæ. 2 Inſt. 31. . | 
A ſtatute made in affirmance of the common law extends to 


all future tines. 2 Inſt. 236. Pak 


(K. 18.) So, for neceſſity, that there be not a failure of juſtice, a ſta- 
2 tute ſhall be expounded contrary to the words: as, the /t. M. 
— Ch. 9 H. 3. 12. which ſays, quod affiſe non capiant niſi in ſuis 
ed contrary comitatibus ; but an aſſiſe of a commote in the marches of Wales 

tothe letter. ſhall be taken in the county of Gheceſter, tho it lies out of the 
4 county: for the lord of the marches ſhall not be a judge in bis 

own caſe. 2 Inſt. 25. + f 2 5 
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So, the /?. of Mert. 3. which gives a rediſſeiſin, to be tried by 
the firſt jurors: it ſhall be tried by others, where there was no 
firſt jury. 2 Inſt. 84. 3 55 
The t. of Marlb. 4. which ſays, nullus ducet diſtriò' extra com, 
does not extend to a caſe, where the manor is in another county. 
2 Inſt. 106. | | . 
The /t. of Marlb. 22. ſays, nullus jurare faciat tenentes ſuos con- 
tra voluntates, but they may be ſworn to preſent articles of a court 
baron, 2 Inſt. 142. | 
(R. 19.) 


So a ſtatute for ſuppreſſion of wrong, or for publick good, Tho' the 
ſhall be taken by equity, tho? it be penal againſt the offenders. ſtatute be 
Pl. Com. $2. a. 17. 6. 75 | 2 5 

As the /*. of Ghc. 5. which gives treble damages, c. in waſte ſpe ry 


againſt tenant for years, extends by equity to a tenant for half an 
year. Pl. Com. 178. | KEE Af OO DW FR oy; 
The /t. V. 2. 11. which gives debt againſt a goaler for an 
eſcape of one committed for arrearages of an account, extends 
to an wn of any committed in execution for debt. Pl, Com. 
178. a. 35. 6. | 3 
| 785 Ay Gloc. 5. which gives remedy for waſte againſt a 
leſſee, extends to a deviſee for life, or years. Pl. Om. 10. a. 
The /t. 1 Ed. 2. de frangemibus priſonam, ſays, that a felon who 
| breoks priſon hall be guilty of felony : but it ſhall not be ſo, if the 
priſon was on fire. Pl, Com. 1 3. 6. ; 


But a penal ſtatute, generally, ſhall not be taken by equity: (R. 20.) 
and therefore, the ſtatute againſt maintenance ſhall not be con- =_ — 
ſtrued by equity. R. Pl. Com. 86. 6. | rally, pg! 
Ris ſtatute, which gives a penalty in an attaint. Pl. Rot be taken' 
86. . | 
Ide /t. de malefadtoribus in parcis does not extend to thoſe in 
foreſts. Pl. Com. 124. 4. 5 
So the general words of a penal ſtatute ſhall be reſtrained, for 
the benefit of him againſt whom the penalty is inflicted. 25 
As the ſt. W. 2. 11. that the body of an accountant all be com- 
mitted, by the auditors to goal, without ſaying, at ww/at time; but 
he cannot be committed by them, if it be not immediately upon 
the account. Pl. Com. 17. b. > | ET 
So, where the ſt. 19 C. 2. c. 34. J 2. direQs that the ſheriff 
ſhould proclaim the order in council | againſt offenders under that 
act, in two market towns near the place where ſuch offence was 
committed; the word near ſhall be taken to mean a reaſonable 
vicinity, though not equivalent to next. 1 Wilſ. 164. 1 Bl, 
20. | „ 
If a ſtatute for any offence gives a forfeiture of body and goods, 
it ſhall be reſtrained to the liberty of his body, and is not taken 
to be capital. R. Hob. 270. | | | 
The ſt. of Ghoc. 1. ſays, damages ſiall be recovered in mortd anceſ- 
uur as in affiſe ; but they ſhall not be recovered againſt an occupier 
who' is not tenant to the writ, cho' they ſhall be recovered 


8 2 | againſt 


* / / 


= ; 
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geit him in an afſiſe, when the difſeifor is infuſlicien, 


2 In. 287. a 7 STS - , 1 8 
Abe ties o G. . 2. V 8. enacts, that all contracts for 
South-Sea ſtock, or an, abſtract ſigned by the party ſhall be re- 
giſtered, or in default to be void ; and all ſuch entries ſhall ex- 
preſs the name of the perſon for whoſe uſe ſuch contract was 
made. Plaintiff and defendant made a contract, and plaintiff re- 
giſtered the eontra ct verbatim, and under it, this 7s for my pro- 
per uſe and benefit, and ſigned it with his own name; it was re- 
ſolved to be well. Millinſon v. Myer, P. 10 G. 2 Ld. Raym. 


1350. Str. 585.] 


R. 21.) 80 2 ſtatute, made for the benefit of the king, ſhall be con- 
22 ſtrued moſt beneficially for him: as, the ff. 17 Ed. 2. de Prev. 
taken bene- Regis, which ſays, that the king ſiull have the ward of his tenant 


2 for ſeiſed in fee, extends to his tenant ſeifed in tail. N. Com. 11. a. 
© Ring. | 2 


on 23.) If a ſtatute ſays, that a thing for the publick benefit may be 
— done, it ſhall be conſtrued that it muſt be done: as, the ff. 
Mall be ob- 23 H. 6. ro. ſays, the Aeriff, Ic. may bail, he ſhall be bound to 
ligatory. bail. (Vide Sal. 609 Vide Bail, (F. 10.) 8 
So where the f. 14 Car. 2. 12. ſays, churcſ lavardens and ober- 
feers, fc. may nale rates to reimburſe the conflable ; an indictment 


lies againſt them, if they reſuſe it. R. Sal. 60g. 


(R. 23) So affirmative words in an act of parliament do not take away 
ARIES the common law. Pl. Com. 112.6. 0 | 4 
not take And therefore, where by the /7. 1 El. 2. a miniſter, who does 
away the not read the common prayer, ſhall loſe the profits of his benefice 
, forthe firſt offence, and being convicted. Ec. for a ſecond offence, 
: ſhall be deprived ; yet he might be deprived by the high commiſ- 
ſton erected by the power of the common law 'S the firſt offence, 
without a conviction, Ec. or the methods directed by the ſtature. 

R. 5 GC. 5.b. De Jur. Eccl. h | 4 
So general words do not take away a particular privilege, or 
benefit: as, the /?. I. 2. 18. which gives an elegit, does not 

take away the privilege an infant has, that he ſhall not be ſued 
during his nonage, if an elegit be againſt the heir of a conuſor, 
being an infant. 2 Iuſt. 395. 5 e 


— 1 So, where Southwark choſe fcaven | ; | 
: q gers cuſtom, the . 
|. io 14 Car. 2. 2. which ſays, conſtable and mom Ec, Hall 
meet in Eaſter-week, and chooſe, does not take away a cuſtom to 
Chooſe at the leet. Dub. 2 Ad. 41. | 


(R. 25.) 80 the „t. 23 El. 1. which gives 201. per month againſt a re- 


Nor a for- 
mer ſtatute 


euſant, does not take away the penalty of 124. for every Sunday 

given by /t. 1 El. 2. 11 Co. 63. 5. F . __ 5 
* The bare recital in a ſubſequent ſtatute is not ſufficient to re- 

peal the poſitive proviſions of a former one. 2 Term Rep. 1 * 
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But where affirmative words in ſenſe contain a negative, 
as, where a new ordinance is made, which direQs the form or 
order of the proceeding, it ſhall be otherwiſe, N. Com. 113. 


A ſtature, which begins with a prohibition to inferior perſons, 
does not extend te perſons of a ſuperior degree: as, where 


the ff. M. 1. 3. fines or amerciaments Mull nut be levied for rior perſons 


eſcapes by  fheriffs or others, it does not extend to B. R. 2 Infl. 
165, 166. | a | : 5 4 
So, where an act of oblivion excepts accounts by MAeriffs, bai- 


Ie, or other officers ; accounts by ſuperior officers, as cofferer, (R. 14.) 


c. are not excepted. R. Hurd. 442. | 

So the fl. Marlb. 29 which gives treſpaſs to the ſucceſſor of an 
abbot, prior, or other prelate of the church, does not extend to 
a biſhop. 2 Inſi. 151. | 17 | 
But where a ſtatute begins with inferior courts ; and concludes, 
vel in al:is curiis, this extends to ſuperior courts ; otherwiſe the 
words, wel in aliis curiis, are void. 2 Inſt. 137. | 
As, the ft. Marlb. 19. qued in comitatu, hundrede, curia baron, 

vel aliis curiis the tenant all not be ſworn to his efſoign, extends 
to the courts of Weſtminſier. bid. | 1 | 


80 where the words of an' act of parliament are againſt com- 


Repugnant 


mon right and reaſon, repugnant, or impoſſible to be per- words con- 
formed, they ſhall be controuled by the common law, 8 Co. . 
5 . e commen 


118. a, Bonham. 

And therefore, where by the ſt. W. 2. 21. a writ of cefſavit 
given /eredi petenti ſuper ſiæred petent”, Qc. the heir ſhall not have 
a ceſſuvit for a ceſſer in the time of his anceſtor, and the rent 
dees not helong to kim, and it would be againſt right, and rea- 
ſon, that he ſhall have an action in ſuch caſe. 8 Co. 118, 4. 
2 Inſt. 402. | 
So the ft. of Carliſle, 35 Fd. 1. that in the orders of the C/. 
tercians and Auguſlines, the common ſeal ſhall be in the cuſtody 
of the prior and four of the moſt diſcreet of the houſe, and that 
a deed ſealed when the ſeal is not in ſuch cuſtody, ſhall be void, 
is Impoſſible and impertinent, and therefore it ſhall be void: for 
when the abbot uſes the ſeal for ſealing a deed, it cannot be in 
their cuſtody, and it would he unreaſo1able that a deed ſhould be 
avoided by a bare ſurmiſe. 8 Co. 118. a. a | 

So a ſaving in the f. 1 Ed. 6. of chantries, Oc. given to the 
king, to the donor, vf all ſervices, is void: for, by law, the king 
. fannot hold of any. 8 Co. 118. 6, | 

If an act of parliament gives to the lord of a manor, the conu- 
ſance of all pleas within his manor, he ſhall not have conuſance 
where he himſelf is party. bid. 


But ſuch expoſition of a ſtatute ought to be favoured, as hiay The e 


is wal. 


ders the ſtatute from being eluded. 2 Rol. 127. . tion Hell hs 
Vide more concerning Parliument, in Artient Demeſne, (F. 2. 2 
—l.---K.)— Dignity, (C. 5.)—Franchiſes, (F. 3.)—lreland, (C.) be not 


| —Pleader, (3 B. 6. )—Scwland, (D. 4 Mr, (8. 6,7.) cluded. 


— 
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Parol Agreement. 
Vide Chancery, (2 2 3. )—Parcener, (C. 5. 8.) 
Parol demurring. 
Vide Enfant, (D. 1, 2.) 


PAROLS, 


(A) Pow expounded. 
(A. 1.) Obſolete Words. 


A in antient grants ſhall be expounded according 
Y Y to the uſage, and conſtruction, at the time of the grant, 
As, by the word /oke, the grantee may claim the ſuit of his 
tenants. Bro. Quo Warranto 2. Kel. 145. a. 2 Rol. 245. 
By the word ſake, conuſance of pleas of his tenants, Bro. 
ue V 2. Or, amerciaments of his tenants. Kel. 145. 
By the word murder, amerciaments of murderers, Bro. Quo 
a 
By the word toll, the tallage of his villeins. Bro. Quo. V. 2. 
(Vide Kel. 145. a.) | N 
By the word them, the iſſues of his villeins. Kel. 145. 
2 Rol. 245. 1. 51. N 
By a grant of infangthief, &c. the trial of felons taken within 
his precinct. Vide Blo. Nom. in Verbo.) | | 
A gout of outfangt/hief imports the trial of thoſe of his fee taken 
for felony in another precinct. IBid. | | 


(A. 2.) Terms of Art. 


So words uſed as terms of arts ought to be obſerved. Vid 
Garranty, (A.)—Indi&ment, (G. 1, &c.) 


(A. z.) Ambiguous Words, 


(A. 3.) | | | 5 1 
— — So ambiguous words ſhall be expounded as near to the intent 
near as may of the parties as may be: as, if an obligation be for payment of 


be to the 100 J. at the 10th Jan. on three months 2warning ; it ſhall be paid 

intent of the afterwards upon three months notice, tho it was not required at 
Parties. the 19th Jan. Semb. Ray. 61. Vide poſt, (A. 18.) 

a Where tenant for life, with a povuer to leaſe in poſſe/ſion and 

not in rever/ion, granted a leaſe to his only daughter, for 2! 

years from the day of the date,” it was held that the parties 


pnderſtgod, and uſed the word * from” in that ſenſe which — 
| | mak 
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make their deed effectual, and that therefore, this was a leaſe in 
poſſeſſion. Cowop. 717. TICS . 5 | 

If a leaſe be to A. for life, rendring rent at Miclaelmas, and 
after his death, to his executor till Michaelmas 3 the executor ſhall 
have it for the whole day of Michaelmas ; otherwiſe, no rent 
would be due. Per. Coke, 3 L. 211. | = . 

If a covenant be to make an aſſurance of divers lands, c. it 
ſhall be conſtrued of the whole, or of part, according to the in- 
tent. R. I 8 | 

If a term be deviſed to A. and if ſhe dies before /he accompli/hi 
her years of lanoful age, to B.; if A. dies after 18, and before 21, 
B. ſhall have it: for, /azful age, ſhall be underſtood the age of 
21 years, except where it is ſpoken of a ward in ſocage. R. 
i Ch. R. 99. | | | 
If an obligation be to pay at Lady-day, it ſhall be at the next 
which follows. R. 3 Leo. 7. | We 

If the mayor is to be ſworn before the major part of the free 
burgeſſes, and it is found he was elected by the majority, and 
ſworn in preſentia quamplurimorum liberum burgen/ium, it is not 
good; for quamplurimi only ſignifies a good many. Caftel v. 

Carter, T. 11 G. 2. Str. 1097. Andr. 119. 241.1 
(If a man ſettles money (on failure of heirs-male of A.) to be 
equally divided between B. C. D. and E. or the reſpecłive iſſues of 
their bodies, in caſe they or any of them are dead at the failure of 
A's iſſue, ſhare and ſhare alike, viz. to each of them, or their 
reſpedive children, one fourth, provided if any are dead without 
iſſue at the failure of A.'s iſſue, then to be equally divided among 
the ſurvivors or their reſpective children, in caſe any of them as 
thall be dead leaving iſſue of their bodies; the word children ſhall 
he extended to mean iſſue; and if B. dies without iſſue, and C. 
leaves children alive, D. children and great-grand-children,, and 
E. only grand-children, the deſcendants of each ſhall have a third, 
which ſhall be divided among them per capita. Wyth v. Black- 
man, H. 1748. 1 Vezey 196.] | | 

[If 4. demiſes to B. for ninety-nine years, if ſhe ſo long live, 
and after her death, if ſhe dies within the ſaid term, or other de- 
termination of ſaid term, the remainder thereof to her ſon C. for 
the reſidue of the ſaid term, with penalty if B. or C. grind at an- 
other mill, heriot to be paid on the death of B. or C.; covenant 
that bor ſhall repair, and A. covenants that / ſhall enjoy; the 
word term ſhall be underſtood to mean the time, (and ſo C. ſhall 

have it for the reſidue of the WO es and not the eſtate, 
whereby he would have nothing, as it would expire at B.'s death. 
Wright v. Cartwright, P. 30 G. 2. 1 B. M. 282, 

[A turnpike- act direQts the road to and from the town of A. to 
be repaired, the ſame act deſcribes roads as from, to, and through 
other towns; the town of A. was paved lately before the act, 
| and is kept in repair by the inhabitants; the act extends not 
to. the town of 4. Hammond v. Brewer, T. 30 & 31 6. 2, 


1 B. M. 376. | | 
91 | - | [A de- 
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[A deviſe to the priſoners in the Mar/hal/ea priſon in the 
borough of Southwark, means not the King's Benc/: priſon, but 
the priſon of the Palace- court, which in common parlance is 
called the Mar/halſea priſon. | King's Bench priſoners v. Mar fhalſea 
priſoners, T. 33 ©& 34 G. 2. 2 B. M. 1037.] © 


(A. 4.) So ambiguous words ſhall be taken moſt ſtrong againſt the 
Moſt 7 A1 grantor, and moſt beneficial for the grantee. Pl. Com. 10. 6. 
orantor, As, if a leaſe be by A. at will, rendring 60, per ann. and 4 
and for the grants eundem reditum to B. for his life; B. ſhall have 60. fer 
trantee. ann. tho the leaſe determines; for it ſhall be taken for, ſuch 


rent. R. Ov. El. 2414. 5 
(A. 5.) Words abbreviated. 


If words are written with an uſual abbreviation, notice ſhall 
he taken of it; as, if a wenire facias be awarded de viſu de B it 
ſhall be underſtood for, vicineto, which is the uſual abbreviation, 
tho it be written without a daſh, 2 Rol. 246. J. 15. 


(A. 6.) Synonymous. 


So words of the ſame import may be uſed promiſcuouſſy: 28, 
guondam, for, nuper, and vice verſa. R. Pl. Com. 190. 6. 
[Indenture is always underſtood to be a deed. Dodd v. A.- 
 #kinſon, M. 10 G. 2. B R. H. 342. Oh 
Friends is ſynonymous to relations. Gonver v. Mainwaring, 
NM. 1750. 2 Veeey. 87.] | 


wo, (A. 7.) Words, how explained. 


The general words in the premiſſes of a deed or grant, may be 
corrected, reſtrained and explained by the haberdum, or an ex- 
ception. Hob. 169. De quo wide Fait, (E. 5, &c. q, 10.) 

3 Or, by a condition annexed. Hob. 169. De quo wide Con- 

_ | 

Or, by the context, or recital of the deed, Vide oft, (A. 18, 
19.)—Gwvenant, (D. 1.) ; 

: Or, by ſynonymous expreſſions, or clauſes. Vide poft, (A. 16, 
20.) —Cenant, (D. 1.) . | TOR 

*Lands at C. in the tenure of A. B. deviſed by will, comprize 

woods and timber ex@pted in A. B.'s leaſe ; © the tenure” are 
words of additional deſcription. 1 Bl. Rep. 255.* 


N 8.) 2 they uy be app by a wiz. or ſcilicet, which is an an · 

By a vi2. cillary clauſe, that expreſſes particularly what was general or 
EE aaa 

As, if a man grant to A. and his heirs, vis. heirs of his body, 

* all bean mal,” Mb. 199; Oo SCE: bl 
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But if it be repugnant to the precedent words, it ſhall be void 
and rejected: as, if a man grant an entire rent out of B. and . 
vis. So much _ B. and ſe muc/ out of W. this does not make 
ſeveral rents. bid. 3 | OED 

So if A. covenant to pay 8 3I. quarterly, wiz. 201. at Michael- 
mas, 211, at Cn iſi nas, 20l. at Lady-Doy, and 211. at Midfum- 
mer, which do not amount to 83/. and if the wis. be rejected, 
the time of payment does not appear; for it ſhall. be underſtood at 
the uſual quarters by equal portions. R. 2 Lew. 99. 0 

So they cannot enlarge or diminiſh the precedent matter grant - 
ed: as if a man having three acres in D. grant all his land in D. 
viz. B. acre and W. acre, the third acre alſo paſſes. Hob. 172. 

So if he grant all his land in D. wis. B. and F. which lies out 
of D. that does not paſs. Ibid. | S548 

Ifa man grant all the wood in his manor of D. wis. in B, Wood, 
and C. Word, this does not reſtrain the grant in the reſidue of the 
manor. R. Hob. 170. | 


(A. 9.) Collective. 


So nomen collecti vum ſhall be extended to all perſons compriſed 
within the general name; as, if a man deviſe that his heir ſhall 
have his land as long as he pays ſuch annual payments, and if his 
heir do not pay, that his executor ſhall have the land; this extends 
to all his heirs ſucceſſively. R. 2 Rel. 253.1. 25. 35. 

So if a deviſe or limitation be to A. for life, and after his death 
to the heir of his body; tho? Leir is a name of purchaſe, yet, be- 
ing coupled with the words, of his body, it ſhall be taken as no- 


J. 40. 50, 8 
(A. 10.) Excluſive. 


men colleclivum, and make an eſtate tail executed. R. 2 Rol. 253. 


+ Soa releaſe of all demands, il ſuch a day, wiz. 24th April, ex- 
cludes the 24th April, and an obligation made the 24th of April 
is not diſcharged. R. 2 Mod. 280. | 


(A. 119) Copulative. 


So words ſhall be expounded conjunfim, where they are with a 
copulative ; as, if A. leaſes for twenty years, if A. and B. fo lim 


do words in the disjunctive ſhall be taken copulutivs, where the 
intent requires it: as if a deviſe be after the death of him and 
his wife to the iſſue living at the death of him, his wife or the 
ſurvivor ; the iſſue does not take, tho' living at the death of the 
teſtator, if it was not living at the death of the wife; and there- 


fore, or, ſhall be taken for, and, otherwiſe the word ſurvivor is 


ſuperfluous, - F. 2 Fer. 389. 


{ive ; if one of them dies, the leaſe determines. R. 2 Cro. 378. 
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So words ſhall be conftrued disjunctively to anſwer the in intent 
of rhe parties: as, if a covenant be to make an aſſurance by 4 
and B. I corum utrumgue deviſed ; an aſſuranee, deviſed by them 


ſeverally, ought to be executed. K. 1 And. 55. 


If an obligation be to pay, if a ſhip, goods, 0 or the obligor re- 
turn ſafe ; it ſhall be conſtrued to pay, when any of them return 


ſafe. which firſt happens. R. 1 Lev. 55. 


If a covenant be, that a leſſee repair a houſe Fe the term, 
or within three months after upon notice ; they ſhall be conſtrued 
diſtin covenants, and the leſſor ſhall have eleQion to ſue for not 
repairing during the terni, or to give notice afterwards, and then 
ſue, if he do not repair within three months. R. 2 Rel. 250. 


(A. 13.) Diſtributive. 


So words ſhall be expounded diftributive, teh FE: fingu+ 
lis : as, if a demiſe be to A. for ten, and of other land to B. for 
twenty years, and after the determination of the ſeveral leaſes, to 
C. He ſhall have the land demiſed to A. immediately after his 
leaſe determines, tho' the other leaſe continues. R. 5 Co. 7 6. 


Jide Eflates, (B. 20.) 


If a deviſe be of legacies to a woman and four iſue⸗ of her 
eldeſt ſon, upon condition, that if they do not releaſe reſpeQtively, 
when they become of full age all right to his eſtate, their legacies 
ſhall be void; it ſhall be di ;/tributive, that the legacy of each, who 


does not releaſe, ſhall be void. K. 2 Ver. 478. 


WY 14.) "RY 


Relative words, generally, are referred to the next antecedent, 
where the intent upon the whole deed does not appear to the con- 
trary : as, if an obligation be, 1 Apr. 2 El. to pay 21 Apr. next; 
the word relates to the month, and not to the day : for the pay- 


ment ſhall be, 21 Afr. 3 El. R. 2 Rol. 351. J. zo. 


 ewvards R. cont. there, I. 35. 2 Cro. 646. 677. 


But fie. 


If a grant be of land in the pariſh of B. which has three vill, 


A. B. and C. and of the tithes in A. and B. and of all tenements in 
B. aforeſaid ; this refers to the pariſh of B. and the tenements in 
C. paſs. K. 2 Rol. 251.1. 15. 


If A. be bound to pay 101. before 20 OF. (if B. be then living) 


and that he levy a fine, Ec. that he refers to B. who is laſt named, 
tho in a parentheſis, R. 2 Rol. 252.1. 15. 


In afſump/it brought i in an inferior court, if the plaintiff n 


that the defendant, in conſideration of carrying the 
to London, ad tunc et ibidem aſſumed, Ec. ; ibidem refers to Lon - 
don, and ſo, the undertaking beg out of che juriſdiction, it is 
pad. K. 2 Rol. 252. J. 20. 


of B. 


Covenant 


. 
r 
) 
; 
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Covenant upon an indenture, reciting other indentures, cumpue 
per unam aliam indenturam, Ic. teſtatum e per indentur pred, the 
word pred” relates to the laſt indenture. Semb. Sho. 72. | 
If an obligation, 5th June, with a condition to pay on the firſt 
day of Trinity term next, which began the 7th June, it ought to 
be paid the 7th of the ſame June, tho the efloign-day of Trinity 
term was 3d June. R. Sav. 124. ; Re: 


But where the intent appears otherwiſe, the reference ſhall be (A. 15) 


=” ſupport the intent : as, if the king grant a manor in the pariſh When not. 


of R. (which has in it three vills, R. A. and B.) and all tithes in R. 
and A. and all his lands in R. aforeſaid ; this refers to the pariſh of 
R. and not to the vill, tho' it was the next antecedent. Dub. 2 


RA. 25 1. J. 15. | | op . 
80, if an obligation, the 23 Apr. be, to pay 24 Apr. next, it 


| ſhall be referred to the month, or to the day, as the intent is found 


to be. 2 Rol. 25 1. J. 30. 35. „ 
Submiſſion to an award, ita quod fafum fit, on this fide the 8th 


of June, before four o'clock of the ſame day; the word day, does 
not refer to the 8th June, but to the day before, when the award 
is made. R. 2 Rel. 251.1. 50. Vide 3 Lev. 239. . 4 
If awrit be teſte d 19 Martii (which was after Lent began) re- 
turnable in guarta ſeptimana quadrageſime prox” futur, the words, 
trix futur relate to the fourth week, and not to Lent. R. Ms. 
365. Poph, 100. | „ | ; 
If a ſeoffment be to B. ſenior to the uſe of B. junior for life, 
and afterwards a remainder is limited to the heirs of e ſaid B. 
he who was laſt named ſhall be underſtood. Pl. 63. | 
If a condition be to pay, where A. dies before Michaelmas with- 
2 iſſue then living, it ſhall be referred to the death. Per 3 7. 
Jy. 15. a. . 
If an information apud W. in com. M. ſays quod A. de B. in 
com. F. apud W. in com. M. implacitaſſet, Ic. it ſhall be referred 
to the county of M. 3 Sal. 199. | 
In declarations, © the county aforeſaid,” where more than one 
county is named, always refer to the county named in the margin. | 


2 Bl. Rep. 847.* Þ 
(A. 16.) 


So indefinite words are tantamount to univerſal, and refer to all A 
the particulars precedent: as, if a man deviſe 4. to his wiſe, and ebene 
B. to his wife, and afterwards deviſe the ſame lands to his ſon; ſhall be to 
this refers to all the foregoing lands, and not to thoſe in B. only. all the 
Semb. 1 Vent. 368. ES en ä 

So words at the end of a ſentence, which may be applied to all boft, (A. 
the preceding, ſhall be reſtrictive and relative to all the preced- 20. 

Ing: as, if the king grant the rectory of L. cum decimis ſpear? ac 
omnes terra: & tenementa in tenure B. ſub annuali redditu 31. the 
laſt words refer to the rectory as well as all the lands; and if they 


are not in the tenure of B, at the ſame rent, the grant is void. 


N. Per 3 J. 2 Cre. 34. 
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So, if a covenant * that he is ſeiſed in fee according to the 
indenturs of his Purchaſe ; the covenant 1:, that he 1 is ſeiſed in fee 
abſolutely : for the reference to the indenture imports only the 
certainty of the eſtate, not the title. R. 1 Lev. 40. 


(A. 17.) So, if there are diſtinQ clauſes, 1 ar explanatory _ 

When not. at the end of the laſt clauſe do not refer to the preceding: as, 
grant of all tithes infra dominicum de B. ac omnes alias detimas m. 
nafterio de B. ſpectun que fuer col ec, per balluumejuſdem mona ſerii; 
tithes, infra dominicum de B. paſs, tho' not collected by the bailitf 

of the abbey : for that refers only to all the other tithes, which 
is a diſtin clauſe. R. 2 Co. 48. Mo. 754, 755. | 

So a grant of lands in A. aut. alibi in com. R. monaflerio de C. 
| Jpefan' „the words, monafterio de C. ſpedan', reſer only to lands 

alibi in com. B. per quoſdam. 2 Cro. 51. 


(A. 18.) The govern eonſtruction of words Wn VI to be for fupporting 
Works * the intention of the parties: and therefore, if a deviſe be to his 
29+" wag daughter A. upon condition, that he marry D. and if fhe ref» fs, 


cording to 
the intent er marries anuher before lor age of twenty-one years, to B. his 
of the par- daughter ; D. dies, and A. aſterwards marries another before her 


ties. Wi 
„5 of twenty-one years; the eſtate does not go to B. for the ir- 


the context. tent appears, that ſhe ſhall not marry another to prevent her mar-. 


Vide Cene- riage with D. but when this becomes impoſhble by the act of 
van, (D. God, her marriage with another does not Joſe the eſtate. R. 4 ä 


1 
Parliament, Med. 68. 
(R. 10.) A promiſe in 9058 deration, guod ulterius non proſequeretur B. 


in averment, quod profequi abſimuil & hucuſque aliqualiter abſlinet, 
is ſufficient: for, aliqualiter, in regard to the context, Imports 
god omnino ah inet. R. 2 Rol. 246. J. 50. 

A writ to the eſcheator ſays quod tum eſchentor quam jurat' 
fgilla ſua altern«tim appen' ; both ought to ſea] the ſame return, 
and not the eſcheator one, and the jurors the other. R. 2 Kol. 
248. J. 10. Hob. 253. 

In a leaſe of land, except a wood, the leffor covenants that the 

0 leſſee ſhall take firebore ſuper premiſſa ; le "ul not take it in the 
wood excepted. R. 1 Leo. 117. * 

If*a covenant be, that he hath not done nor will do aily act to 
diſturb the plai: tiff, but that he will hold without any diſtur- 
bance ; ; the laſt ſhall be taken with reference to the farmer words, 

and it is not a breach if he be diſturbed without his act. K. 
Mo. 58. 
I a wager be, whether k. I. takes Ireland into his power by 
his preſent or any other title before 30 Dec. it ſhall be underſtood 
of his actual admiviſtration ; becauſe, by his preſent or other title, 
ſhews the intent was not, ſuch adminiſtration as he then had, 
R. Hs. 182. 4 

lf it is agreed, © that ſeveral cauſes ſhall be bound by the ver- 
did given in _ it means ſuch a verdic as the court pas 

oug 


* t 
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ought to ſtand ; therefore if after verdict a new trial is granted, the 
others are not bound by the old verdict. Hodſon v. Richardſon, 
P.4 G. 3. 3 B. M. 1477.] $9 DE 


Vide Covenant, (D. 2.) | | N 7 15 
5 a et - 

80 the conſtruction of a deed ſhall be with regard te a recital : —_ 2 
9s, if a leaſe be to A. except a cloſe; and A. covenants to make venants. 
all grants, agreements, contenta aut recitata, &c. it will be a breach (A- 19. 
if he diſturbs the leſſor in the cloſe excepted. 1 Leo. 117. A 
gut a recital does not confine ſubſequent words by which the 
intent appears more N as, if a condition of an obligation re- 
cites, ac iereas a ip is bound to A. and is to return to the port of B. 
or London, or any in England ; the obligor Mall pay 20l. after the 
next return to the port of B. or L. or other fort of England, or elſe- 
auhere where e makes her right * if ſne makes a diſcharge 
t Venice, he ought to pay. K. 2 Rol. 247. J. 30. | 


— 


do where reſtrictive words are annexed to the end of ſeveral ex- (A. 20.) 
preſſions, all are reſtrained by it: as, if the king grant a portion To a 
of tithes in L. with all tithes in L. in the occupation of B.; the reſtrigion 
portion, or other tithes, do not paſs, if they are not in the oc- 27ncxed. 
cupation of B. R. 2 Rel. 193. . 28. 4 1 
So if a covenant be to aſſure ſuch land as deſcends to him, the 
ſame land to be 40. per ann.; he need not aſſign more than 400. 
fer ann. tho more deſcends. Semb. 3 Leo. 27. 


So words ſhall be tranſpoſed to ſupport the intent of the par- {A. 21.) 
ties: as, if a leaſe be 6th Aug. for twenty years, rendring rent Words ſhall 
amuatin at Lady-day and Michaelmas ; there thall be a tranſpoſi- bo rant 
tion to Michaelmas and Lady-day ; otherwiſe it cannot be paid ane 
anruatim. Co. L. 217. b. K. per 2 J. Brown cont. Pl. Com. ment, (H. 
|} RP ED | 11.) 

A deviſe to a woman for life if ſhe does not marry, and if, ſne 
marries to A. in tail, fc. ſhall be an eſtate in tail tho“ ſhe does 2 
rot marry: for it ſhall be taken that A. ſhall enter immediately if 
the marries, , R. 3 Lew. 125. | | 

A deviſe to A. for life, and afterwards to his firſt, ſecond, and 
other iſſues, remainder to B. for preſerving eſtates ; the words 
th111 be tranſpoſed to make the deviſe to B. precedent to the diſ- 
poſition to the iſſues. R. 2 Ca. Ch. 10. - 


If a leaſe be for forty years, and the leſſor covenants that the N 
leſſee ſhall enjoy for the ſaid term of eighty years ; the words, ei hty rejected. of 
years, being inſenſible, ſhall be rejected, and the covenant ſhall 
be that he ſhall enjoy for the ſaid term. Sav. 71. ” 

If a V be returnable tres Trin. niſi the judge of aſſiſe 
eome 3® ejuſdem menſis Junii, where no ſuch month was men- 


| tioned before, 5ju/dem, ſhall be rejected. R. Hard. 33. 


But i 


With regard 
* rectal. 


* 


2 
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But if by the rejection of inſenſible words, no ſenſe remains, 
there the whole is void: as, if accompt be for ſeptem ponderibus 
ceræ, it is utterly inſenſible: for pondus ponderis, is a weight ; 
pondus, pendi, a pound. R. 2 Rol. 247.1. 15. i 
(A. 23.) So always a conſtruQion ſhall be made of words, if it can, to 
8 ſupport that which ſeems to be the intent of the parties: as, 
reſtrained, Jeaſe pro odloginta & terdecim annis, ſhall be conſtrued for 93 
N e 1 * and not for 80 and 30. K. Cro. Car. 386. 2 Rol. 24). 


7 deviſe to A. for life, with power fix months before his deat), 
to make a leaſe for fix years: he may make a leaſe at any time 
before his death, tho? it be not fix months before: for the time of 
death being uncertain, the intent was, that he might make 2 
leaſe for fix years at any time. R. 2 Rol. 247. l. 20. 
A leaſe by the king of a manor and profits of courts (reciting a 


former leaſe of the manor) to begin after the former leaſe, red. 


dendo inde extunc 781. annually, wiz. 361. for the manor, 61. 
for the profits, Fc. The rent commences upon the commence- 
ment of each leaſe : for, for the profits not leaſed before, it com- 
mences immediately; for the manor, after the former leaſe. R. 


2 Rol. 252. J. 5. 
An obligation, with a condition to meet at A. there to chooſe 


arbitrators, who, with arbitrators of the plaintiff, might deter- 


mine all matters between them; it is not ſufficient to be there the 
laſt minute of the day: for, it ought to be underſtood, that he 
ſhall be there in time to determine all differences. R. Mh. 545. 
If a condition be, anno 1648, to pay when the king is reflred; 
it ſhall be underſtood of king Charles I. Per 2 J. 1 Sid. 314. 
But where words have no ambiguity, an expoſition ſhall hot 


be made againſt the expreſs words. 


So general words are not reſtrained by reſtrictive added in me 
jorem cautelam. As, if the king grant a manor helenging tothe 
priory of C. and all lands, tenements and hereditaments to the 
ſaid priory of C. appertaining, and all liberties, piſcaries, &c. 
eidem manerio ſpedlan ; a piſcary, c. in groſs, appertaining to 
the priory, paſſes: for, being comprehended in the word her- 
ditaments, it ſhall not be excluded by the words, idem maneris 


ſpectun, which were added ſor greater caution. R. 2 Rel, 186. 


5. 
So if the king grant all lands, Ic. in L. and aſterwards grant 


the rectory of L. (where there were two rectories) and all lands, 


tene ments and hereditaments, Fc. the rectories paſs by the 
general words. 2 Rol. 193. J. 10. | 

So general words are not reſtrained by affirmative words more 
reſtrictive; as, if a man grant to A. all the wood in his mano, 
and afterwards covenant that A. ſhall take all the wood within 


five years; he ſhall not be confined to five years for taking the 


wood, R. Hob, 173. | 1 
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So a grant of 51. fer ann. wp buſband and wife for their lives, 
and if the wife ſurvives, that the ſhall have 3. per ann.; if ſhe 


ſurvives, ſhe ſhall have 51. per ann. Hob. 173. 


A covenant, that a leſſee ſhall take botes by aſſignment ; he 


may take them without aſſignment. Hob. 173. 


For more concerning Wards, and the expoſition of them, wide 


Abatement, (H. 3. 11.)—Adion upon the Caſe for Defamation, per 


Totum,—Chancery, (3 A. 8.—3 Y. 1. &c.)—Condition,—Cove- 
nant, (D. 1, 2.—G. 2.)—Dewviſe, (N. 1, &c.)—Eftates, (A. 2. 


-g. 3. 12. 19.)—Fait, (E. 5.)—Feffment, (A. 3.) — Fran- 


chiſes, (F. 6.)—Garranty, (A.) - Grant, (E. 1, &c.)—Libel.— 
Obligntion, (B. 1, &c.)—Peardon, (C.— D.) Parliament, (R. 


10, &c.) — leader, (C. 25, &c. 45, &c. 77.— V. 5.—2 L. 1, 
Kc.) — iar, (A. 2.— B. 1, &c.)—Rent, (B. 2.)—Uſes, (L. 3.) 
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(4) Parſon, Abo ſhall be. 


PARSON is he, qui perſenam gerit ecclfie. Co. L. 300. | 


a. Vide Eecleſiaſtical Perſons, (C. 6.) 
Who may be, or not, and his intereſt in the rectory. Vide 


keclefaffical Perſons, (C. 7. 8. 9.) 
(B) Muſt be infra ſacros Ordines. 
(B. 1.) Qui ſunt ſacri Ordines. 
BY the fl. 13 & 14 Cer. 2. 4. no perſon ſhall be capable of 


being admitted to any parſonage, vicarage, benefice, &c. be- 
fore he be ordained prieſt, —"_ to the form thereby eſta- 


| bliſhed, unleſs he have before epiſcopal ordination, on pain of 


100 /. He. And diſability to take the order of prieſt for a year. 


Sacri ordines, trictè loguendo, ſunt 4 tantum, viz. ſubdiaconatus, 


— preſtyteratus, & epiſcopatus. Lind. 27. Verb. Sacros 
ines, 4 SE ; 
Et in clauſuld pœnali verba non debent extendi ad minores ordines. 
Lind. 27. Verb. Sacros Ordines. . 
Large tamen loguendo, omnes ordines, etiam minores (vis, cantores, 
acolyti, exorcifie, & oſtiarii) dicuntur ſucri. Lind. 27. Verb. Sa- 


error Ordines. 


If a man takes a benefice, not Varia iſci ordination it 
fall be, igſe fad, void. 1 Mad. 1 15 e 3 ; 


27 
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(B. 2.) What ſhall be a lawful Ordination. 


By the ff. 5 & 6 Ed. 6. 1. (which was repealed by the ft. 1 ,. 
2. and afterwards revived by the /?. 1 EI. 2.) To the book of 
common prayer, was added a form of making and conſecrating 
archbiſhops, biſhops, prieſts, and deacons, to be of like force and 
authority as the ſaid book. _ | | 

And by the /t. 8 Fl. 1. the ſame form ſhall be of force, and 
ſhall be uſed and obſerved in all places, &c. | | 

By the /t. 13 14 Car. 2. 4. the book of common prayer, 
with the form of making, ordaining, and confecrating biſhops, 


prieſts and deacons, is recommended by the king to the parlia- 


ment, to be uſed by all that make or corſecrate biſhops, prieſts, 
and deacons ; and the ſame is eſtabliſhed by that a8. 
By the 36th article of the 39 articles eſtabliſhed anno 1 562, it 


was declared, that the book of conſecration of archbiſhop and 


biſhops, and ordaining prieſts and deacons ſet forth in the time 
of k. Ed. 6. doth contain all things neceffary for ſuch conſeera- 
tion, and ordaining, Qc. 5 | | 

And by the ſt. 13 & 14 Car. 2. 4. /. zo, 3. it is enaQted, that 
all ſubſcriptions of the ſaid article ſhall be taken and applied to the 
form thereby eſtabliſhed. 8 „ 


| Vide Ecclefraflical Perſons, (C. 8.) =-E/glife, (N. 10.) 


(©) Muſt declare his Allent to the book of 


Common PPꝛaper. 


S0. by the /. 13 & 14 Cor. 2. 4. /. 6. every perſon put into an 
eccleſiaſtical benefice, or promotion, ſhall in the church, Cc. 


belonging to his benefice, within two months after actual poſ- 


ſeſſion, c. on the lord's day, publickly read morning and even- 
ing prayers appointed by the book of common prayer, and afier- 


' wards, before the congregation, declare his unfeigned aſſent and 


conſent to the uſe of all things therein contained, in the words, 
I declare my unfeigned aſſent and conſent to all and every thing con- 
tained and preſcribed in and by the book, &c. | 

And he who negleQs it within the ſaid time (unleſs let by impe- 
diment allowed by the ordinary, and then within one month after 
the impediment is removed) ſhall be %% fads deprived of all bis 


eccleſiaſtical promotions. And the patron, or donor may preſent, 


Ee. as if he were dead. | 
© Every parſon, vicar, £9c. ought to declare his aſſent, Ec. within 
this aQ. | N 

So, a ſtipendary prieſt, provided by the leſſee of a colleęe, 
deanery, Oc. tho no preſentation is required; but a nomination 
to the dean, and approbation by him, R. 3 Lev. 83. 5 


PARSON. 


[By flat. 23 C. 2. e. 28. it is declared, that the biſhop's al- 
lowance of lawful impediment for not reading the common 


| prayer, extends to not reading the declaration of aſſent.] 
But a man, deprived for not giving his aſſent within two 
months, is not diſabled to be preſented de nowoa. 3 Lev. 8. 


And if a ſtipendiary prieſt continues in the-exerciſe of his 
function, after the two months, with the approbation of the nomi- 
nor, and dean who ought to approve ; this amounts to a new 
nomination : and if he gives his aſſent, &c. at any time, it is ſuſſi- 


cient, R. 3 Lev. 83. . . 
Vide Diſnes.—Eſgliſe. | 
| PARSONAGE. 
Vide Ecclefiaflical Perſons, (C. 6, &c.)— Parſon, 
PARTIALITY. 
Vide Chancery, (2 K. 6.) 


PARTICEPS CRIMINIS. 
Vide Chancery, (3 M. 7.—4 W. 28, 29.) 


PARTICULAR ESTATE. 
Vide Eſtates, (B. 1 3, &c.) 


PARTITION. | 
Vide Chancery, (4 r (C. -1, &c.) - leader, ( 
| . 1, &c. 3 


PARTNERS AND PART-OWNERS. 


Vide Abatement, (E. 12, —PF. 8.)—Chancery, (3 V. 4. 6, 7.) —Mer 8 


chant, (D.)—Nawvigation, (I. 3.) 


PARTRIDGES. 
Vide Juſtices of Peace (B. 46) 


r "+ 
Parties to an Agreement, or Deed. | 
Vide Chancery, (2 C. 13. 1 5) 1 (B. 1.—C. 2,—D. "a 


Partics to an Aition, or Suit. 


Vide Abatement, (E. 8, &c.—PF. 4, Ke) — Adlon, (B. 1, &. — 
| C. tl, &c.)—Baron and eme, (V. &c.) Chancery, E. 2. T. 


"Wy" 1, 2.—3 V. 1, e ad (A. 4, 5. 
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Parties and Privies. 
Vide Fine, (I. 1.)=-Pleader, (O. 1, &ec:} 
At of Party.. | 
Vide Abatement, (H. 41, Kc. —0. } 
Judge and Party. | 
Vide Juſtices, (I. 30 — 
Mildemeanor of Jurp, or Party, 
. Vie Phader, (8. 46, 47.) 
Meglett of Party. 
Vide Retorn, (D. 2.) 
Prece Partium. 
Vide Abatement, (I. 21.) 


3 - hp © y 
(A) Grant by the King ; how made. 
HE king cannot grant, or take any thing, but by matter of 
T record., 2 en e | 1 15 
(B) The Form of Letters Patent. 
'L HE king in his patents was named in the ſingular number, 
till the time of king Jo/n but ſince, has uſed the plural 
number. 2 Inſt. 2. | | 


So the direction of patents, till R. 2. was, (and now is, of pa- 
tents of dignity) omnibus arc/iepiſcopis, ducibus, marechionibus, comi- 


 tibus, epiſeapis, Nc. But in other patents it is now, omnibus ad 


guos fpreſentes literæ venerint, &c, 2 Inf. 1. 
So the king, by his patent, ought to make a grant of lands. 
But, by the ff. 31 H. 8. 13. / 19. a patent, by which the king 
bargained and ſold lands which belonged to a monaſtery, (with- 
out the word grant,) being made after 4 Feb, 25 H. 8. and within 


three months after the /+. 31 H. 8. mall be good, R. Mo. ban. 


So the clauſe of J tefibus was uſed femp. H. 3. Ed. 1. 2. 


3. and before, in grants of franchiſes and inheritances; 2 Inſt. 77- 


And is no uſod in patents for oreatien of dignity. 2 I 


7. 5 
* ' „ 3 ti; > tt 
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But remp. R. 2. teſte mip was inſerted in the Placs of l | 
teftibur, e 2 Inſt. 75 Pg 


* 


(C) Under what Seal made. 
| G I 0 The ſeveral Seals of the King: 


1 L L I A M the Crnuiein ſealed his patents with an im- u. Fait, 
preſſion upon wax. 2 Rol. (1 80.) J. 45. 181.1. 30. ; (A. 2.) 
So, William Rufus. (Vide 2 Rol. 18 1. J. 36.) | 
Rich. I. firſt uſed a ſeal of arms for his ſeal. 2 Rot. 181.1. 21. 
And after his return from Jeruſalem, changed his · arms from 
two Hons combatant, to three lions paſſant. 2 Rol. 181. J. 25. | 
The law takes notice of three ſeals of the king, the great ſeal, 
the privy ſeal, and the ſignet. 2 Inſt. 5 54. 

If mention be of the king's ſeal generally, it ſhall be under- 
ſtood of the great ſeal, 2 Inſt. 555. 

The great ſeal is in the cuſtody of the chancellor, the privy 
ſeal in the cuſtody of the clerk, or — keeper of the privy ſeal, 
and the ſignet in the cuſtody of the principal ſecretary, who has 
four clerks of the ſignet. 2 Inſt. $54» 5» 6. | 


. 2.) When under the Great deal. | 


By the common law, no grant of the king is available, or 
FRI unleſs under the great ſeal. R. 2 C. 16. * 2 Rol. 
182 
And therefore, if the king preſents to an adyowſon, to which 
he has a right jure corone, unleſs under the great ſeal, it ſhall be 
void. R. Cro. Car. 99. 
So a grant of all inheritances, or chattelk real, ought to be by 
the great ſeal. Mo. 476. 
A grant of a protection, or eſſoine 4 freun. regis.” 2 iu. 
555. Vide poſt, (C. 5.) 
* grant of an office to another in fee, or for life, We, K. 
11 Co, 4. a. 
So an office, or commiſſion for intitling the king ought to be 
under the great ſeal. R. Ov. Car. 173. 
1 a grant of a ward ought to be under the great ſeal. Co. 
| 1 


2 the _ writ ought to be ſealed with the great ſeal 
2 C. 17. | 
Fe, by the /t. Art. ſuper Chartas, 28 Bd. 1. 6. under the 
little ſeal Jhall not iſſue a writ which rouches the common law. 
Vide peſt, (C. 5.) 
A N ſeal ſhall be good, where it might 
ave mu ee under another ſeal: us, if the king preſents to a 
his ward, under the great ſeal ; tho it might have been 

male gue Fa of he cnt of mas R. Cre. Gor. 99. 


IT 2 I 
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I he grants ſands within the Achy of PERS: rendring 


rent to the court of augmentations ; tho' ſuch rent was payable - 
before to the duke of Lancaſter ; and the grantee ſhall pay only 
the latter rent. Dal. 9. 


(C. 3 5 When * the ET Seal. 


Bur, by: the courſe of the exchequer, a leaſe for years, by the 
king, by the exchequer ſeal, will be good. R. 2 G. 16, b. 
2 Rol. 182.1. 35. R. I Aud. 191. 2 CG. 10g, 

So, a leaſe for lives. R. 2 Rl. 182. . 45. Cre. Cor. 513. 
mw it is = ancient uſage of the court. Dub. but no judgment. 


LY 4 apa the benefit of an erf. F. 2 Rol. 182. 7 


"FE the king may make any one baihff of his manor, by patent 
under the eæcheguer ſeal. 2 Rol. 182. J. 25. 

So, a commiſſion under the exchequer ſeal, for the information 
of the king only, will be good. R. Coo. Car. 173. 

So the cuſtody of lands forfeited for attainder, Ec. _ be un- 
der the exchequer ſeal. R. 2 Cro. 1 

So a grant under the ſeal of hs court of wards, of a thing 
which related to his ward, was good: as a preſentation to an ad- 


 -yowſon of his ward. R. Cro. Car. 99. R. 2 Cre. 248. 


So a leaſe by the king of the Jands of the wn ne the 
ward's minority. R. Cro. EI. $51. 
But a preſentation under the exchequer ſeal is not good. 
2 Go. 248. | 


(C. 4.) Or the D Seal. 


So a grant under the duchy ſeal of lands within the county 
palatine of Lancaſter, ſhall be as good, as if it was under the 
ſeal of the county palatine of Lancafeer. Semb. 1 Ver. 295. K. 
1 Lev. 28. 

So leaſes in poſſeſſion or reverſion, of tands within the _ 
palatine, under the dutchy ſeal, are of the ſame validity, as a kale 
ol lands of the crown under the great ſeal. 4 Iaſi. 209. | 

And by the /?. 3 H. 3. grants of lands, advowſons, Ec, parcel 
of the dutchy of Lancaſter, are void, if not under the dutchy ſeal. 
Vide Ph. 218. 

And therefore, a grant under the great ſeal only is not * 
Hard. 171. 

So a grant to a corporation of lands within the dutchy, is fad 
under the dutchy ſeal, 

So the king may make a corporation under the dutchy 
+ within the county-palatine ; tho' not out of it. Mb. 167- 
2 151. 

So a grant of the next avoidance of a church, the advowſon of 


Which belongs to the dutchy, under the great ſeals i is not good: 


WW 


for it ought to be under the dutchy ſeal. 2 Kol. 184, J. 20. 
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F<; : 
o a preſentation to an advowſon, parcel of the dutchy, ought 
to be under the dutchy ſeal. - K. cent. that ir may be under the 
great ſeal ; for it is a fruit fallen, and not within the A. 3 H. 7. 
being but a recommendation of a clerk to the ordinary, which 7 
may be by parol, 1 Rol. 182.1. 15. Me. 874. 1 Brown 162. A 


(C. 5.) Or under the Privy Seal. 


So the king may diſpoſe of a chattel under bis privy ſeal : as, 
he may iflue his treaſure under the great or privy ſeal. 11 Co. 
92. 2 Rel. 183. J. 7. Mo. 476. 4 Inf. 116. 2 Infl. 5 5 5. 

Or, make an obligation under his privy ſeal. 2 Rol. 183, l. 15. 

Or, diſcharge a debt. 2 Rol. 183. J. 30. Hard. 204. 
Sav. 22. c . 1 3 

Tho' it be a debt upon a recognizance forſeited. 2 Rol. 183. 
1. 25. 2 Inſt. 555. 33 . 
So, by the privy ſeal, the king may diſpoſe armour, horſes, 

or other perſonal things. Mo. 476. . „ 

Or, preſent to an avoidance : for an intereſt does not paſs ; but 
it is the nomination of a clerk to the ordinary, which may be by 

parol. 2 C. 248. | ; 

So the king may grant, by patent under his privy ſeal, to 
make a general attorney in all pleas. 2 Rel. 183. l. 12. F. N. 

3 256. 4. | A dy | | 

Or, may commit to another the office of chancellor in Ireland. 

2 Rol. 183. J. 17. | SW 
Or, make a warrant for a patent. Semb. Dy. : 33. 6. | 
So the king may inhibit, by private ſeal, quod ne exeat regnum. 
2 Kol. 183. J 28. 2 G. 17.6. ; 5 Yo 
Or, require the levying of his debts. Mad. 593. i 
r, make a ſufperſedeas of proceſs in the cale of the king. 
2 Inf. 555. . . 

Or, grant a ni prius, where the king is a party. Jbid. 

Or, allow a plea againſt the king. Ib, 9 INE Uh 

So, in other ſmall matters which do not cauſe delay to the ſub- 
jeg. Ibid. 4 60 | 

But, by the ff. Art. ſuper Chartas 6. de ſout/ le petit ne iſſera 
__ nul briefe que touche le common ley, 2 Kol. 183. J. 20, 
2 Inſt. 554. ö | eee 
0, a protection or warrant of gſſeigne, under the private ſeal, 
is of no force. 2 Rol. 183. J. 30. Vids ante, (C. 2) 

Nor, a grant of an office. R. 11 Co. 4. a: Vide ante, (C. 2.) 


(C. 6.) Under the Privy Signet. 


Zo the king may forbid to go out of the realm, under the 

| IA NM. B. 85. A. 2 Rol. 183.1. 51. 2 Co. 17.6. 
A. 55 8 "te | | 4 
But the privy ſignet is not a ſufficient warrant to iſſue treaſure, 

11 G,92. 2 Rel. 183.1. 50. M.. 476, 4 Inf. 116. Nor 

: A : | : Fi ' or, 
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Nor, to difeharge a debe. 2 Co. 1), l. 2 Ke 183. l 55, 
Nor, to confeſs a bill in equity, which prays to be diſcharged 
from a debt or account. E. Hard. 29. 


(C. 7.) Sign Manual. 


If the fign manual be to a grant or warrant, regularly it ought 
to he counterſigned by a principal ſecretary of ſtate, or the lords 

+24 Part of of the treaſury. Eg. Ca. 54. 209. Tf | , 
Ke. And if it be but a direction for another act, as for letters 
patent to be made, c. it is ſutficient that it be counterſigned. 


Eg. Ca. 54. , arg peth , 
If ir be of itſelf the principal act, it is counterſigned, and alſo 
ſealed by the ſignet, or [privy ſeal. Eg. Ca. 54.+ a 
But where an act of parliament direQs, that the king aſſign 
ſecurities, Ec. by his ſign manual, it need not be counterſigned. 


O) The Manner of paſſing a Patent; By the 
Tr Tn i © - 3-3 © Fl 


F the king makes a grant by letters patent to be paſſed under 

the great ſeal, by the „. 27 H. 8. 11. every gift, grant, or 

writing made by the king, or any of his poſterity, for that in- 

tent, to any perſon, ſigned by his ſign manual, before it paſs any 

of his ſeals,, or other proceſs be made of the ſame, hall be 

brought to the king's principal ſecretary, or one of the clerks of 

the ſigner, to be paſſed at the office of the fignet, | 

And this extends io any gift, or grant, &c. to paſs the great 

| al of England, Ireland, dutchy of Lancaſter, or other county 

palatine, or principality of Wales, or by other proceſs out of the 
exchegquer ; and to all grants, which the maſter of the wards, or 

ſurveyor-general of the king's lands, or other officer, by act of 

parliament, or the king's grant, made or to be made, can make, 

By the: fame Statue. 1 

By the ſame /t. 27 H. 8. 11. one of the clerks of the ſignet, to 
whom fuch writing ſhall be delivered ſigned with the king's hand, 
ſhall by warrant of the ſame bill in eight days after it's receipt 
(unleſs he have knowledge from the king's principal ſecretary, 
or, otherwiſe, of the king's pleaſure to the contrary) make in the 
king's name, letters of - warrant under the hand of ſuch clerk, 
and ſealed with the king's ſignet, to the lord keeper of the privy 
ſea), for further proceſs to be had therein. Vide 2 Inſt. 556. 

And the clerk of the privy ſeal, by examination 'of the warrant 
from the ſignet by the lord privy ſeal, ſhall in eight days (uoleſs 
commanded by the lord privy ſea] to the contrary) make other 

letters of Hike warrant, ſubſcribed by the ſaid tech of the privy 
ſeal, to the lord chancellor or keeper, chancellor of the dutchy 
of Lancaſter, or Ireland, treaſurer and chamberlain of the exc/e- 
fuer, chamberlains of other county palatine, or principality of 


Walt, 
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Wales, or other officer, and every of them, by writing, and ſeal- 
ing with their ſeals in their reſpective cuſtodies, letters patent or 
cloſe, or other proceſs requiſite to ſuch grants. By the Jame flat. 
ſed. 2. ret | ee e 
/ And no clerk, or other perſon, ſhall make, or procure. any 
warrant, grant, c. to be paſſed under the ſaid ſeals in other 
faſhion, on pain of 10/. a moiety to the king, a moiety to him 
that will ſue, &c. By the ſame ſtat. ſef. 3. 1 
Provided, not to prejudice warrants or precepts which the lord 
treaſurer, by virtue of his office, may dire immediately to the 
lord chancellor, c. for making grants, or letters patent from 
the king of any otfices, farms of lands, Oc. belonging to bis no- 
mination or diſpoſition : but that the ſame. may paſs without ſig- 
net, or privy ſeal, as before. By tlie ſame ſtat. ſe. 5. i 
Provided, leaſes of lands, Ec. in the county palatine of Lan- 
caſter, or dutchy: of Lancaſter, which the chancellor may grant in 
the king's name, may paſs under the ſeal of the dutchy, Ic. as 
heretofore. By the ſame ſtat. ſe. 6. | | | 
Provided not to prejudice any, whom the king by expreſ: 
command direQs to procure any thing to be ſealed with the king's 
ſeals, concerning the king's private affairs, or the affars of the 
realm ; but ſuch things may be written and ſealed without war- 
rant or fees, at the ſignet or privy ſeal. - By the ſame ſtat. ſect. 11, 
But if a patent paſſes by bill ſigned, without a privy ſeal, the 
patent is ſubſcribed, per ipſum regem, and the bill ſigned re- 
mains with the chancellor for his warrant. 8 G. 18. 5. The 
Prince's caſe, - 5 | 
If it paiſes by bill ſigned and privy ſea), the bill ſigned remains 
with the clerk of the ſignet, and an extract of it is made by the 
lord privy ſeal, for making the privy ſeal, and the privy ſeal re- 
mains with the chancellor, and the patent is ſubſcribed, per breus 
de privats figills.. 8 Co. 18. b, The Trince's caſe. e 
Et auchritate parliamenti is added if it paſſes according to 
„. 27 U. 8. 11. 8 G. 18. 5. The Prince's caſe. J ö 
f the king ſigns the patent itſelf in the upper part, and the 
ſignature goes with the great ſea], it is ſubſcribed, per ipſum re- 
gem manu ſud proprid. 8 Co, 118. 3. The Prince's caſe, 
If it be made by authority of parliament, it is ſubſcribed, per 
ipſum regum & totum concilium in purliamento. 8 Co. 19. 4. The 
Prince's caſe, | ; e | 
If a warrant for a patent be dated 31 Of. 37 H. 8. and upon 
delivery to the chancellor, a memorandum is iudorſed 1 Dec. de- 
liberat', onũtting the year, yet being filed among the memoranda 
of the zyth year, and the patent being dated 1 Dec. Anno 37 H, 
b. it will be well. Semb. Dy. 133. 6. 1% . OE. 


(E) Inrolment of a Patent. 


SO a patent ought to be inrolled ; otherwiſe it will be void, 4. 2 
And therefore, if a leaſe for years be acknowledged before (G.) 
commiſſioners, with a prayer that it he inrolled, and ſuch prayer 


— —-—-— OR —— — 
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be indorſed, but the leaſe to the king never is inrolled/i in the life 


of the leffor, or of the king, it will be void. K. Lane 35. 60. 
Vide infra. 

*And the parent muſt be inrolled within the time limited ; and 
if, by any miftake, it be not inrolled within that time, the date 


cannot be altered, in favour of the patentee. 1 Brown Ch. 


. Rep. 578.* 


If an officer ſurrender his office, and his fandadey's is recorded 


In court, yet if the patent is not delivered to be cancelled, the 


ſurrender is not effectual. Semb. Dy. 176. Vide poſt, (6 


Vide Officer, (K. 9.) 


So, if a patent be delivered to be EY but there is no 
actual ſurrender, or cancelling, or wacatur, entred of the inrol- 
ment of the patent, it is not ſufficient. Semb. Lane 14. 

But if a deed, by which a grant is made to the king; he ac- 


knowledged deer a maſter in chancery, and delivered to be in- 


rolled ; it is ſufficient, tho' it be not inrolled, but put into a 
cheſt : for, if it be in filaciis gr memorandis of the exchegquer, it 
may be inrolled at any time. Cont. Dy. 355. a. But the 
opinion is denied there in marg. and Jai" to be R. acc. Mo. 676. 


Hut. 1. 
So, if a deed be inrolled, by miſtake, before the day of the 


date. R. Me. 676. 
So, if it be acknowledged before the attorney of augmenta- 


tions, out of court: for he i; a judge of the court. Jbid. 


So, if a prayer, that it be inrolled, be indorſed, it is ſufficient j 


. tho” it be not inrolled, till after the death of che king. Send. 


(F. 14) 
Where the 
patent was 
of a thing 
which the 
king could 


not grant. 


2 32. But in this coſe it was R. cont. Lane 35. 60; Vid 
Jupra. 
»A patent. is void, if the ſpecification be ambiguous, or 
give directions which tend to miſlead the Public. 1 Term 
Rep. 602®. 

580, if the patenree ſay chat by one proceſs he can produce three 
things, and he fail in one. Id. Ibid,* 

*80, if the ſpecification direct the ſame thing to be produced 
ſeveral ways, or by ſeveral diffcrent Ingredients, and any one of 
them fail. Id. Ibid.x : 

Vide Eſtoppel. (C.) | 


(F) Repeal of a Patent. 
(F. 1) In what Caſes it may be. 


F the king grant a thing nor grantable, he, jure regio. for the 

advancement of juſtice and right, may have a ſeire facias for re- 
pealing his own letters patent. 4 Jn/t. 88. | 

As, if he grant lands, which were conveyed to the king by covin 
to defeat a ſubjeR of his ſeigniory. Dy. 269. 4 

If the king grant poſſeſſions, part of the dutchy of Cormwall, his 


eldeſt ſon, when bory, oy have a ſcire facias, in the name of | 
e 


PATENT. 
the king, ſor repealing it. without alledging fraud, Ec. 2 Ro. 


162. J. 5. Ne 17 5 3 

But i the patent be void in itſelf, non conceſſit may be pleaded to 
it, without a /cire facias to repeal it: as, if a commiſſion be, that, 
upon a diſcovery of defeQtive titles, a grant ſhall be made upon the 
warrant of the commiſſioners, without other warrant, and a patent 
is made by their warraut, of a thing out of their commiſſion. R. 
2 Rl. 191.4. 20. TIS | | 
So. if a grant be founded upon a falſe ſuggeſtion, the king (Fp. 2.) 
jure regio, may nave a ſcire facias for repealing it. 4 Inſt. 88. Or mga | 
3 An, +04. 6:46. : | 1 — 

As, if it recites another to have an office, and grants ĩt cum paſt 3 
mvrtem, ſurſum. redditione m, c. wacare conti gerit; when he had then 
ſorfeited it. Dy. 197. 6. | a” 5 
I a patent be for a market, ad nacumentum of another market. 
. 3 Lev. 221. | | 

Tho' a writ of ad quod damnum was executed before the patent 
paſſed, which found it not ad nocumentum. R. 2 ent. 344. 


So, if an officer makes a farkeiture of his office, granted (F. 3) 

by patent, the king may have a /cire f«.cias for repealing his Or a forſei- 

patent. Dy. 197, 198. 211. . Vide poſt, (F. 5. Vide Officer, - 

(K. 1) 9 5.) ; ne 
And that, without an inquiſition, or office found of the forfei- 

ture. R. Dy. 211. 4. | TILT 


So, if the king grant, by his lerrers parent, the ſame thing (F. 4.) 
to ſeveral perſons, a ſcire fucias lies for repealing the laſt patent. If there are 


4 Int. 88. WO. | 22 
And in ſuch caſe, the ſcire facias ſhall be brought by the firſt 8 | 


patentee. 4 It. 88. Ny. 197. C. 198. a. Adm, Dy. 13 3. B. 2 Rol. When a 
191. 50. Cont, 39 H. 6 33. ſcire facias 
1 ho” both patents are made of the reverſion of an office, to take as eg 
effect at the ſame time. Dy. 198 4. : a 
And a ſcire facias by the laſt patentee ſhall not be allowed, tho 
he ſeems to have the right with him. R. Dy. 276. 6. 277. 2. 
Fide poſt, (F. 5.) | | | 
o, if a patent be made to the prejudice of another, be 
may have a ſcire facias to repeal it: as, if a marker, fair, Cc. 
be granted to the annoyance of an antient market of another. 
Dy.276. 6. | 
So, if a tenure be found of the king by office, upon which the 
king grants the ward, after traverſe of the office, A. who was 
e may have a ſcire facias v gainſt the grantee. 2 Rol. 
191. J. 45. | 1 | | 


But if there be only one patent, the patentee ſhall not he ouſted (F. 34 
by the king for a cauſe of forfeiture, without a ſcire facias againſt When a | 
him at the ſuit of the king. Dy. 198. 4. R. Dy. 211. 4. 2 Kl. 
wo ba. 8 | | o_ neceſ- 

1 | Except 
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office, or other 


| Except where the cauſe of forfciture appears b 


record: for then the king may ouſt the patentee without a ſcrre 


facias. R. 9 Cs. 95, 96. 2 Rel. 191. J. 10. | 
If the king grants by patent to 4. and afterwards by a ſecon! 


patent grants another thing to B. who by colour of it oufts 4. 


where in truth J. had not a grant for the fame thing; he ſhall 
not have a /cire facias, but an aſſiſe. 2 Rol. 192 l. 12 


If the king grants the ſame thing to divers, by two ſcveral pa- 
rents, the ſecond patentee cannot have a. ſcire fucias againſt the fit, 


2 Kal. 191.4. 52: Vide ante, (F. 4.) | 


(F. 6.) A ſcire facias for repealing a patent may be ſued}in 5 


Sire facias . - #, | 
en . $ Infl. 79. 88. Dy. 197. 6. 3 Lev. 220. Vide 2 
ing a patent. \ oP : | | - "9. 
3 Ill feire ſacias out of the petty bag is returnable coram nobis in 
court it lies. cancellaria naſtra in ofah, Tc. ubicungue tunc fuerit, it is good, 


Zang, without being limited ubicungue in Anglia. Rex. v Hare, Fl. 5 C. 


(F. 1, &c.) * 
* 1 : 125 
So a ſeire facias for repealing a patent of the king, may be 
brought in B. R. 4 Infl. 72 | Ss 
If it be returnable there, only B. R. hath juriſdiction to examine 
the irregularity of the iſſuing, return, &. Mod. Ca. 229. 
It may be ſued by the king, or by him who has a prejudice by 
the patent. R. Mod. Ca. 229. PERS 


(F. 5.) A ſcire facias ought to be founded upon ſome record: and 
In what 
— where the patent is upon record; or in a court where a forfei- 

upon record in the ſame court. R. 3 Lev. 223. Semb. Mod. Ca. 
229. 72 
But the patent itſelf is a ſufficient record, upon which a ſcire 
facias may be founded for repealing the patent. R. 3 Lev. 223. 
Zo an inquiſition which finds a patent, and a cauſe of forfeiture 


s a ſufficient ground for a ſcire facias. Vide Officer, (K. 11, &c.) 


So, an information, or an indictment, for an offence which is a 


cauſe of forfeiture, and a conviction in it. 
A ſire facias is ſufficient, if it alledges matter by datum eft nobis 


intelligi quod, c. for that is ſufficient to put the party to an an- 


ſwer. K. 3 Lev. 222. 
So, if a ſcire focias be by the king for repealing a patent upon a 
forfeiture of an office, the cauſe of forfeiture ought to be mention- 


ed in the writ. Dy. 198. 6. 


» 


But if a ſcire facias be by a former patentee, the writ need not 
mention any caule of forfeiture. Dy. 198. 6. | 


(F-8.) II the defendant in a ſcire facias can ſay nothing of maintain- 


Pleas to a 
ſeire facias ing the patent, judgment may be far annulling the patent upon 
and judg- his confeſſion, Dy. 197. 6. 
ment upon N . 

confeſſion, | | & 
or by de- | b 
Ault. | 


therefore, a /cire facias to repeal a patent ought to be in c/ancery, 


ture, or other cauſe, of repeal appears by office, or other matter 
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80 judgment ſhall be in the ſame®manner, if the defendant, 


being returned warned, makes detault. Dy. 197. 6. 2 Rel. 192. 


4. 20. 25. 12 5 
Or, if the default be upon two nichils returned. Dy. 198. a. 
So the defendant may demur upon a ſcire facias, if the 
matter alleged be not ſufficient for a repeal of the patent. 


3 Lev. 221. | 


That the grant (without mentioning the uſer) is to the preju- 


dice of, Ec. is a good iſſue. R & v. Eyre, H. 3 G. Str. 43. 
The judgment in a /cire facias for repealing a patent ſhall be, 
quod liter & patentes dopnini regis rewocentur, cancellentur, evacuentur, 
&& adnullentur, & vacuæ, invalide, & pro nullo penitus habeantur, ac 
guod irrotulamentum eorum cancelletur, caſſetur, & adni/iletur. 4 Inſt. 


88. Dy. 197. 6. | 
(G) Surrender of a Patent. 


O, if a man ſurrender hi patent, and it be cancelled, and a 

note of it indorſed, and afterwards the ſurrender inrolled, it 
ſhall be vacated by it. Dy. 167. 2. 

And after the wacatur entered upon the roll, a conflat of it ſhail 
not be granted. Dy. 167. a. in marg. 


If a patent be to rwo, and the chancellor makes a duplicate, and 
delivers the original to one, and the duplicate to the other, a ſur- 


render of the original patent is ſufficient, tho the duplicate he not 


ſurrendered, or cancelled : for the d uplicate was made by the chan- 


cellor, without warrant. R. Dy-179. 5. *. 
But a ſurrender, and cancelling with an indorſement of it, 
is not ſuſñcient, if the ſurrender be not inrolled. Dy. 167. a. 


195. 4. . 


— 


Nor a ſurrender to a maſter, in c/ancery out of court, which was 


accepted by him, and inrolled, without delivery of the patent to be 
carcelled. Semb, Dy. 176. Vide Officer, (K. 9.) 
Vide ante, (E). 1 | 


(H) How a Patent ſhall be pleaded, 


F a man pleads a grant by letters patent, he ought to ſhew under 


what ſeal. Fer Hale 1 Vent. 222. 


*When the defendant pleaded letters patent to a 9 warrants 


| Information, and made a profert of them, the court refuſed eyer 
in arother term than that in which the profert was made. 1 Term 
Rep. 149.* F > 
Vide Pleader, (C. 6a, &.) 


Bight Patent. 
| © Vide Droit, (B. 1, &c.— D.) | 
Vide more relating to Patent, in Dipnity, (C. 4.)—Diſmes, (C. 5. 


(G. 5.) 
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—E. 7.)—Grant, (G. 1, &c.)—FParkament, (L. 36.)—Viſcount, 
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: PATRON. 


V i Aula, —Ecclefiaſlical Perſons, (C. 10, 11 W. ſe, (H. 
| 2, 5. —Viſitor, (A. 4.) 


AU PER. 


Suit in Forma Pauperis. 
Vide Formd Fe. 


Poor. 
Vide Juſtices of Trace, (B. 64, he. ) 


PA w Re.” 
11 Vide Mortgage. 
AW NAG E, or PANN AGE. 
Vide Chaſe, (O. 2. — Grant, (E. 8.) 
PAV M ENT. 


Vide Chancery, (4 F.) —Merchant, (F. 1, &c. gn ca ( G. 
10.—2 W. 29.) | 


Payment of Debts. 
Vide Aaminifiration, (C. 1, 2.)—Chancery. (3 A. 3, &c.—3 P. 1, 
c. —4 H. 1.—4 W. 14.) 

Payment of Legacies. 

Vide 2 e. 3, &c. * (3 A. 3 &c,—3 6. 
2, &c.—3 V. 3. 6.) 
PEACE. 
Maud. Lect, (M. g.)—Prerogative, (D. 1, &c.) 


Juftices of Peace. 


3 Fi ide Title 1 x Peace. — Diſmes, (M. 4. )—Forceable Entry, 
. 1.— D. 1, &c. 12, &c.) London, (K. 6.) 


Clerk of the Peate. 
Vide Juftices of Peace, (D. 8 


Contra Pacem. 


vide Adion upon the Caſe, (C. 4. 3 (3 M. 8. )—Prokibi- 
4 tion, F - 7.) 


Surety df the Peace. 

Ile Forceable Entry, (D. 16, &c.)—TJuffices of Peace, (B. 5, 6, 7.) 
--PECULIAE 

8 de Adminiſtration, (B. 6. )— Adminiftrator, (B; 3; 6: * 


PEER AND PEER AG E. 


Vide Abatement, (D. 4.) —Chancery, (D. 2.)— Dignity, per totum. 
— Ecclefiaſtical Perſons, (C. 1.)—Nobility —Officer, (E. 5.)— 
Parliament, (L. 16, &c. Scotland, (D. 4. 6. ads 


C.) 
PENAL STATUTE. 
Vide Adion upon Statute, per tot um. —Porfeiture, . e 
ment, (R. 19, 20.) 
PENALTY. 
Vide Allegiance, (B. 4.)—Chancery, (3. S. 2.—4 D. 16. 19.) 
orfeiture. —— (B. 6.)—Penal Statute —Prerogative, 
(D. 60.) ö 
PENSIONS. 

Vide Prohibition, (&. 11.)—Tenths, (D.) | 
PERAMBULATION OP A FOREST. 
Vide Chaſe, (G. 1.—. 1, 2.) 
PERAMBULATIONE FACIENDA. 

| Vide Pleader, (3 G.) 


| PERFORMANCE. 

Vide Chancery, (2 C. 1, &c.—2 X. 1, 2.—4 D. 4, 14.)—Condition, 
(G. 1, &c.—K. 1.—L. 1, &c.—M. 2, &c.— Cenant, (E. 2.) 
—Eflates, (A. 7, 8. )—Pheader, (C. 51, &c.—2 G. 845 —2 V. 
„, 

PERJURY. 
Vide Aion upon the Caſe, (B. 7, 8. Niue, 1 Peace, ( B. 
102, &c 
PERPETUITY. 
Vide Chancery, (4 G. 1, &c.) 


_ PERSONATING. 
Vide Action upon the Caſe for a Deceipt, (A. 3.) 
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58 PETIT CAPE. 
8 Vide Proceſs, (D. 5.) 
ä PETIT CONSTABLE. 
Vide Leet, (M. 6.) | 
PETIT LARCENY, 
Vide Juſlices, (O. 4.) 
PETIT TREASON. 
Vide Forfeiture, (B. 3. 5.) —Tuffices, (L. 1, &c.—Y. 4.) 


PHEASANTS. 
Vide Juſtices of Peace, (B. 46.) 


PHYSICIANS. 
(A) Phyſicians; The College of Phyſicians. 


ALE medicines are adminiſtered by phyſicians, apothecaries, 
or ſurgeons. IS 
By charter 23 Sept. 10 H. 8. the king incorporated the phyſici- 
ans in London, per nomen pr æſidentis & collegii, ſave communitatis 
facultatis medicine London. 8 Co. 108. 114. | 
And granted by the ſame charter, that within 7 miles of London, 
or within London, none thall practiſe phyſic, if he be not allowed 
by the preſident and college, /ub pand 51. per nenſem, a moiety to 
the king, a moiety to the college. 8 Co. 114. 8 
And that there be four cenſors annually choſen by the college, 
gui haberent ſcrutinium, correctionem, et gubernationem omnium medi- 
corum facultatem illum uten in London, aut ſuburbia, aut 7 milliar 
in — ejuſdem civitat', et omnium medicinarum, c. (Vide 8 C. 
114. . SL | 
By the ff. 14 H. 8. 5. this corporation, and every clauſe 
in the ſame charter are confirmed. — And afterwards, by the ff. 
1 Mar. 9. | | 
| So, by the ſame ,. 1 Mar. g. it is enacted, that if the ſaid pre- 
ſidlent and college, or ſuch as they yearly authorize to ſearch, ex- 
f 14 - ANINE, 
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PHYSICIANS. 


amine, correct, c. commit any offender for his offence, to any 
priſon-in London, the gaoler, Sc. ſhall keep him without bail, till 
diſcharged by the preſident, or thoſe authorized, Ec, on pain of 
double the fine or amerciament aſſeſſed un the offender; fo as ſuch 
fine, c. exceed not 20). at any one time; a moiety to the king, a 
moiety to the college. ' 33 | 

So, by the ff. 14 H. 8. 5. no perſon ſhall practiſe phyſie through 
England, till examined at London by the preſident and three elects, 
and having letters reftimonial from them; except he be a graduate 
of Oxford or Cambridge, Sc. 5 

And therefore, if any (not a graduate of one of the univerſities) 
practiſe phyſie in London, or within 7 iniles, without licence of the 
college of phyſicians, he ſhall be ſubject to 50. per month penalty. 
R. 2 Bul. 185. - | 

Tho' he be a man of ſkill : for the F. 14 H. 8. 5. extends to 
all phyſicians. Pal. 486. bn : 

So, if he practiſe in another part of the kingdom, without their 
licence. . 1 | | 

Tho' the king, by patent grants him a licence to pradtiſe. R. 
4 Med. 47. TY 9 1 5 | EN. 
And this penalty of 5/. per month every one will be ſubject to 
pay, tho' he does not uſe male- practice. 8 Co. 117.6. 

And an information lies for the penalty. bid. 

Or an action of debt by the preſident and college gui tam, fc. 
2 Cro. 121 Cro. Car. 256. | 7 

And if the preſident dies after judgment, and before execution, 
his ſucceſſor, and not his executor, ſhall have execution. 1 Brozwnl. 
93. 2 Go. 159. | | 
But an action does not lie by the prefident alone. R. 2 Bul. 
185. | 
So, fog male · practice of phyſie, the cenſors may puniſh any one 
by fine, amerciament, impriſonment, Qc. ſecundum quantitatem 
4elidi. 8 G. 117. 8. | 
Tho' he did not uſe male-praQtice for the ſpace of a month. 
8 . 117. l. 120. | 
And they may, for cauſe allowed by the charter and ſtatute, 
_ impoſe a reaſonable fine, and make a record of it, and for non- 
payment immediately impriſon him. 8 Co. 120, 121. | 

And therefore, they have a judicial power in caſes within their 
conuſance, R. 1 Sal. 396. Carth. 494. | 

And they are a court of record: for otherwiſe they could not 
fine and impriſon. Bid. | | 

And therefore, if they make a judgment of a thing within their 
conuzance, it cannot be traverſed : as, if they determine any me- 
dicines to be hurtful and unwholeſome. bid. „„ 

By the ff. 14 H. 8. 5. none thall practiſe phyfic through Eng- 
land, except a graduate of Oxford or Cambridge, who hath ac- 
complithed, c. his form, without any grace. | i 

And therefore, a graduate in an univerſity may praQiiſe phyſic, 


without licence of the college, in any part of the realm, out of Lon- 


an, or the ſuburbs, 2 Brownl, 261. 
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So he may in London, or the ſuburbs ; for he is not within the 
enaQing part of the ſtature, or at leaſt he is excepted by the ex- 
- Ceprion. Per Daniel J. Warburton cont. 8 Co. 116. 6. 

So any may practiſe in London without a licence, if he does not 
uſe it for a month. 8 Co. 117. b. 120. . 2 Brownl. 264. 
And if he uſes it for a month, he can have no other punithmen 

than 57. per month. 8 Co. 120. 5. Ss 

So an apothecary may ſend phyſic to a patient, for a diſtemper 
which he knows, without direQtiun by a doctor, tho he has not a 
licence. R. cont. B. R. But t/is vas r in parl. Mod. Ca. 44. 

So the cenſors have no power, by charter or ſtature, to puniſh 
any by fine or impriſonment for practiſing phyſic without licence; 
for their power of puniſhment extends only to male - practice. R. g 
Co. 117. 120. 2 Brownl. 264. F | | 

So they cannot impoſe a fine, but for a certain cauſe. 8 Co, 
121. 3. Skin. 676. A® Fo 

Neither can they impoſe a fine for themſelves ; for the fine be- 
longs to the king. R. 8 Co: 119. b. 21. a. | 

Neither ought it to be impoſcd by the preſident and cenſors, 
but by the cenſors only. 8 Co. 119. 6. 5 ; 

Neither ought it to be impoſed without making a record of it. 
8 Co. 120. | 

And if there be impriſonment for non-payment, it ought to be 
inflicted immediately. 8 Co. 119. 6. 120. 4. 3 | 

So a remedy for a fine, or penaltv, ought not to be by plaint 
before themſelves ; but by action, Cc. at the common law. 2 
Brownl. 265. TER | 
Wr none ſhall be fined, and alſo impriſoned for the ſame offence. 
Ibid. 


(h) Privilege of a Phyſician.s 


CO, by the A. 32 H. 8. 40. the preſident or fellows of the college 

of phyſicians ſhall nor exerciſe the office of conſtable, or other 
office in London, or the ſuburbs, nor keep watch or ward; but If 
choſen to the office, c. his election ſhall be void. 


(C) Ipothecary, 


Y the ff. 32 H. 8. 40. mention is made of the wardens of the 
myſtery of apothecaries in Landon. © | 

And, by the ſame Natute, the preſident of the college of phyſ- 
| eians may yearly appoint four moſt diſcreet of that faculty, who 
oy ſworn by the preſident, may, es oſt as they ſee fit, enter the 
houſes of apothecaries in London, to ſearch ware, Ec. And ſuch 
as they find corrupt or unmeet for medicines, to deſtroy : and an 
apothecary, refuſing entrance for ſuch purpoſe, forfeits 51. for 
each offence. And a perſon elected, refuſing to be ſworn, or 

make ſearch, Cc. 405. | | | | 
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(D) Surgeon. 


BY the ,. 5 H. 8. 11. no perſon in London, or ſeven miles, ſhall 
practiſe phyſic or ſurgery, unleſs examined and allowed by the 


biſhop of London, or dean of Paul s, with four doctors of phyſic, 
and for ſurgery, others expert (four at leaſt ſo approved) on pain 
of 51. per month, Qc. | „ | 
And this ſtatute continues as to ſurgeons, tho as to phyſicians it 
is varied by the ff. 14 H. 8. 5; and 1 Mar. 9. | | 
But by the ff. 3 H. 8. 11. a graduate of either univerſity is ex- 
cepted. 6 
So, by the /. 32 H. 8. 40. ſince the ſcience of phyſic compre- 
hends the knowledge of ſurgery, the preſident and fellowſhip of 
phyſicians, or the fellows admitted by them, may practiſe phyſic 
ia all it's parts. 1 | | | 
y. 32 H. 8. c. 42, the ſurgeons of I ondon are incorporated 
with the barbers of London ; but they are ſeparated from them by 


ACS HH? 


But the latter act only difſolves the union. The two ſeparated 
companies remain under the ſame regulations as before. 4 Bur. 
$134." | | 

85 by the A. 34 H. 8. 8. any ſubject who hath the ſcience or 
experience of herbs, roots, or water, by ſpeculation, or practice; 
may miniſter, Ic. to any outward ſore, ſwelling, diſeaſe, &c. 
in London, or elſewhere, any herbs, ointment, baths, plaiſters, 
&c. according to their cunning, or drinks for the ſtone, ſtrangury, 
or agues, without penalty, Oc. | 

And this liberty for application in ſurgery to external ſores, &c. 
or for potions in three particulars, continues not repealed by tbe 

ft. 1 Mar. g. which regards phyſicians. Per Cro. Richardſon, cont: 
Cro. Car. 257. Lit. 169. 212. 351. Jon. 261. K. cont, 2 Cro. 
121. | 

Yer the f. 34 H. 8. 8. enables only to make application to ex- 
ternal ſores, c. and not to internal, 
So it extends only to good women in the country, c. who ad 
for charity, not to thoſe who adminiſter for profit. R. Lit. 351. 


Pele. 
Vide Market, (F. 2.) 


PIE- POWDER. 
Vide Market, (G. 1, 2.) 


-- . 
Vide Leet, (K.)—Tumbrel, (B.) 


PIOUS USES. 
Vide Uſes, (M. -N. 1, &c.) 
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PIPE. g 
Vide Courts, (D. 9. 13.) 


"SIR ACT. 
Vide Admiralty, (E. 3) 
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PICCHART. 
(A) The Nature of the Privilege, 
A Piſchary is the liberty of fiſhing in the water of another. Nom, 
werb. Piſchary. | 

And this liberty may be claimed by grant or preſcription. Vide 
Prarogative, (D. 50.) Z 
y a grant of a piſchary, the liberty only pafles, and not the foil, 

Co. L. 4. b. Cont. Daw. 55, b. „ 
And a grant may be made de liberd, vi de ſeparali piſcarid. 

If a grant be de ſeparali piſcaria, the grantee ought to have the 
foil : for in treſpaſs for fiſhing in ſeparali piſcarig liberum tenementum 
of another, is a good plea. Sal. 637. Vide Doug. 56, where this 
point is ſaid to be yet unſettled. Vide etiam 2 Bl. Com. 39. and the 
notes to O. Lit. 122. 4.“ | 

If a grant be de liber@ piſcarid, the grantee ſhall have the pro- 
perty of the fiſh there, and . ſhall maintain treſpaſs for fiſhing 
there. Semb. Sal. 637. 4 Mod. 186, 7. Skin. 342. | 

And it may be a Fes fiſhery in bis own ſoil. Skin. 678. | 

So, by a grant of the water, the fiſhery paſſes, but not the ſoil. 
Co. L. 4. L. Dav. 55. 6. 3 3 8 

So the water may belong to one; all the proſits in it, and the 
ſoil, and ferry to another. Saw. 14. 

Yet a man may have an eſtate of freehold or inheritance. in a 
fiſhery. Dav. 55. 6. | 
Ho may make livery upon a grant of a ſeveral fiſhery. Co. I. 
So an aſſiſe lies of a ſeveral fiſhery. Dov. 5 5. b. 

So it may be demanded by a præcipe. Ibid. 

So a guod permittat lies of a fiſhery. Ibid. 

And a mon/lrawerunt. Ibid. | 

So a writ de rationalibus diviſis. Daw. 57. b. | 

*By /t.5 G. 3. c. 14. / 3. perſons taking, killing, or deftroying, 
any fith, in any river or ſtream, pond, pool, or other water (roc 
being in any park or paddock, Ec. ſhall forfeit for every offence, 

the ſum of 5/. to the owaer, &c. to be recovered before a juſtice 
of peace.“ . ; | : 

*Or by /. 4. the owner may recover the penalty by action 

brought within 6 calendar months next after the offence commit- 
ted.“ | | | 

But by /, 5. none are ſubject to the penalties of this act who 
have a juſt right or claim to take, kill or carry away any ſuch fiſh. 

By virtue of the latter clauſe, a perſon, who fiſhes in 
a hiihery belonging to another, but to which he has a * | 
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PISCHARY. 5 


for the purpoſe 4 giving occaſion to an action in order to 
try the right, is not liable to the penalty under this ſtatute. 


Doug. 517. (499.)* 
If a man juſtifies for uſing a piſchary, he ought to ſhew 


whether it be a common, free, or ſeveral piſchary. R. Hard. 
407. 


So, whether it be appurtenant to a manor or meſſuage, Tc. for 


it is an intereſt, and 185 an eaſement, Hard. 407. 


(B) Ferry. 


8 O a ferry does not belong to bim who * the water, or a fin- 
ery in it. Sd. 11. 
A ferry is a franchiſe, which cannot be ſet up without the king's 
licence. Hard. 163. 
If it be erected by licence, another cannot erect a ferry to the 
nuſance of it. Vide Action upon the Caſe for a Nuſance, (A.) 
Tho? it be upon his ſoil. Cont. Hard. 16 3. But the reporter 


males a 9. 


But he who has the privilege of a ferry, ought to have a right to 
the ſoil upon both ſides of the water 4 for he cannot land upon the 
foil of another, without his aſſent. Saw. 11. 

3 ferry-man ought to be privileged, that he be not taken for a 
ſoldier. Bid. 

A common ferry-man may be indicted, if he does not keep his 
ferry in good repair. Hard. 163. | 

5 an action upon the caſe lies againſt him, if he refuſes 

pallengers, or takes exceſſive prices, Hard. 163. Adm. Cart/. 
191,194. 

And it is ſufficient to ſay, that all the blots of the town 
kave uſed tranſire ad libitum. R. Carth. 191. 

And it is no excuſe, that he built and repaired a bridge for paſ- 
ſage. R. Carth. 193. 

But an action upon the caſe does not lie, for not keeping his 
ferry, without ſpecial damage, any more than for a common nu- 


ſance. R. Carth. 194. 


| = L ACE. 
Vide Pleader, (S. 9. &c.) — Privilege, (A 2.) 


PLAINT. 
Vide Abridgment. — Aſſiſe, (B. 11.)—=Gounty, C. 8. 12. ute, 
(P. 7.)—Pleader, (C. 9—3 K. 2.) 


PLANTATIONS. 
Vide Navigation, (G. 1, &c.) 


| PLAY. 
Vide Aclion upon the Caſe for a 3 (A. 1.) - Ban ſtrupt, 
W. 38. 5 of Peace, (B. 42.) — lader, (3 G. 8.— 
26 
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Vide Abatement, per totum.— Accompt, (E. 3, &c.)— Accord. — Aion 
upon the Caſe upon Aſumpſit, (H. 5, 6. 8.) —Adion upon the Caſe 
for a Deceipt, (F. 4.) — For a Diflurbance, (B. 2.)—For Negli- 
gence, (C. 4.)—For a Nuſance, (E. 2.) —Adion upon the Caſe up- 

en Trower, (G. 6.) — Admiralty, (E. 21.)— Amendment, (K. 1.— 

NM.) — Antient Demeſne, (F. 5, 6.—G. 2, 3. 5.)—Annutty, (F.) 
— Appeal, (G. 3. 7, &c.)—Arbitrament, (I. 4.) —Aſſiſe, (B. 12, 
&c.—C. 3, 4.) —Aitachiment. (H.— I.) —Altaint, (C. 4.) — A.- 
tornment, (VI.) — Attorney, (B. 22.) — Bail, (R. 3, &c.)—Bank- 
rupt, (D. 35. 39.) Bargain and Sale, (B. 12.) — Baron and Feme, 
(2 D.) - Baſtard, (D. 1 )—Chancery, (I. 1, 2.) — Carters, (B. 
3.)—Copyhold, (P. 4.—Q. 7.) Courts, (P. 10.) Deviſe, (b.) 
— Diſmes, (M. 15.) — Droit, (C. 5.) Error, (D.) — Vine, (H. 1, 
2) -AIndliddnent, (K.— L.) — Information, (D. 5.) —Juſlices, (W. 
3.)—Parliament, (L. 4.)—Patent, (F. 8.—H.)— Pleader, (E. 1. 
&c.)—-(M. 2.—0. 2.— Q 6.-Y: 3.—2A. 3.—2 D. 3, &e. 
12, &c.— 2 E. 3.—2 G. i, &c.—2 L. 2, 3.—2 8. 11. 17.—2 V. 
4, &c.— 2 W. 13. 16, &c.— 2 X. 3, &c.—2 V. 4, &c.—2 Z. 
3.—3 A. 8.—3 B. 18, 19.—3 E. 4.—3 F. 3.—3 I. 7, &c.—3 
K. 11,12. —3L. 10, &c.— 3 M. 11, &c.—3 N. 4.—3 O. 7, &c.) 
Poier, (F.) —Prarogative, (D. 74.) — Næſcription, (H.) — _ 
Marranto, (C. 4.)—Receift, (B. 3.) — Surrender, (N.)—Temps, 
(G. 19.) —oncſier, (B. 1, 2.—F. 1, 2.)—Utlagary, (C. 2.) 


Common Peas. 


Vide Courts, (C. 1, &c.)-—Pleader, (C. 4. 11, 3 3 B. 2.— 
| - Duod Permittat, (D. 2.) | 


Conuſance of Pleas. 
Vide Courts, (P. 1, Kc.) | N 


| Court of Pleas. 
Vide Chancery, (A. 1) —Gurts, (D. 2 )—Dett, (G. 14) 


* * 
— b— 


r LE AD E R. 


(A) The Advantage of Pleading. 
*DLEADING n a large ſenſe, is the expreſſion in proper 
technical language of the facts alledged by the parties to a 
ſuit. But in a more limited ſenſe it comprehends only all the 
proceedings ſubſequent to the count or declaration.“ 6 
[Ihe ſubſtantial rules of it are founded in ſtrong ſenſe, and in 
the ſoundeſt and cloſeſt logie; and ſo appear, when well underſtood 
and explained; though, by being miſunderſtood and miſapplied, 
they are often made uſe of as inſtruments of chicane. Dr per Ld. 
Mansfield, Robinſon v. Raley, P. 30 G. 2. 1 B. M. er | 
- . ea - 


| 


PLEADER. 


®*Pleadings were anciently pronounced by the counſel, ore 
| #enus, and minuted down by the prothonotaries, and afterwards 
entered of record in the Latin language.* | | 

It is one of the moſt honourable, laudable, and profitable things 
in our law, to have the knowledge of well pleading in actions 
real and perſonal. Lit. /. 5 34. | „ | 

Plea (from the Saxon pleo or pleoh, i. e. juris aftis) comprehends 
all that every party to the action alledges in court. Blo. Nom. 
Lex. Verb. Plea. | | 

And of this rolls are made. . N 

Antiently, the writ was entered on a roll, and the tenant or 
defendant ſometimes might appear at the day given by the roll. 
1 Sal. 64. Vide poſt, (B. 6.) k | 

Now there are only, the imparlance-roll, on which are entred 
the declaration and imparlance. | | | 
The plea roll. „ 

By rule, M. 1654. in C. B. the rolls of Eaſſer term ſhall be - 
broughi in to the prothonotary entred and doggetred on or before 
the firſt day of Trinity term, and the rolls of every other term, 
ten days before the effoign day of the next term, on pain of 10. 
for each roll wanting; the rolls of Eafler term ſhall be delivered 
by the prothonota ry to the elerk of the warrants within ſix days. 

and of other ternis before the eſſoign day, and the clerk of the 

warrants in five days ſhall deliver them to the clerk of the eſſoigns. 
(Vide Rules and Orders of C. B. 10, 11.) = | 

By rule P. 34 Car. 2. the rolls of Eaſler term ſhall be brought 
in by the firſt day of Trinity term, thoſe of Trinity term by 
Michaelmas day, thoſe of Micſiaelmas term by the 6th of January, 
and thoſe of Hilary term, four days before Her. (Vide Rules 
and Orders of C. B. 85.) | | | 

By rule BH 5 V. & * the rolls of Eafer term ſhall be 
brought in to the clerk of the eſſoigns before Trinity term, and of 
every other cerm before the eſſoign day of the next term. (ide 
Rules and Orders of C. B. 113.) | FN 

And no roll ought to be received % terminum, without the 
leave of the court on motion. 1 Sal. 88. | ; 

*But now in the Common Pleas by indulgence, the roll; of 
Michaelmas term are taken in, and doggetted in Hilary term, 
thoſe of Hilary in Eaſter, of Eaſter in Trinity, and of Trinity ia 
Michaelmas ; and will not be taken in after the end of theſe terins 
reſpectively. Impey's Practice. C. B.“ 2d Ed. 344. 

*In B. R, by rule Mich. 5 Ann. every attorney ſhall bring in 
all his rolls inte the office fairly ingroſſed, by the times limited by 
the former rules; the rolls of Trinity, Michaelmas and Hilary 

terms before the efſoizn day of every ſubſequent term, and thoſe of 
Eafter before the firſt day of Trinity term.“ Imp. Prad. 315. 41h Ed. 

But now the cuſtos e indulges the attornies, by attending 
at the King's Bench office the day but one before every term, ex- 
cept Trinity ; and he attends the day preceding that term, to re- 
ceive and file their rolls. Imp. Nad. K. B.* Id. Ibid. 

By the /. 36 Ed. 3. 15. all pleadings in the king's court, or 
any other, ſhall be debated and adjudged in Engii/h, and enrolled. 
in Latin, 15 | | And 
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And Latin eomprehends not only that which is allowed by gram- 
marians, but alſo words of ſignification well known to the ſages of 
the law: as meſſuagium, toftum, gardinum, Fc. 10 G. 133. a. 

So words newly invented with an Anglice. 10 Co. 133. a. 


Vide Abatement, (H. 2.) —Acdlion upon the e, (G. 4. )— Amend- 


nent, (D. 2.) —Obligation, (B. 3. 


1 
But an addition in an indictment, Ec. by Engliſſi words will be 
well. 1 Sid. 101. Vide Indidment, (G. 1.) : 7 
80 a return of a proceeding, in Engli/h, on a writ of error to 
Berwick, where the entry ought to be in Engliſh, is good. R. 
1 Sal. 269. | 
And by the fl. 4 G. 2. 26. all writs, proceſs, and returns, and 
roceeding thereon, all pleadings, rules, indiftments, inforinations, 
inquiſitions, verdicts, records, patents, Ic. bonds, fides, Ic. and 
all proceedings relating thereto, c. in · courts leet, courts baron, 
or any court of juſtice in England, or the exchequer in Scotland, 
or which concern the adminiſtration of juſtice, &c. ſhall be in 


Engliſh only, and written in a legible hand, cloſe, in words at 
length, and not abbreviated, on pain of 5o/. 
0 


, by the /. 5 G. 2. 27. and 6 G. 2. 14. in actions under 10ʃ. 
or under or above in Wales. | ; 
But theſe acts extend not to the uſual method of writing num- 
bers by figures, common abbreviations, names of writs, or techni- 
cal words. Vide the fl. 6 Geo. 2. 14. ect. 5. Fg 


(B) Appearance, 
G. 1.) What ſhall be. 


H E firſt act of parties in court is, that the defendant appears 
to the proceſs 4gainſt him. „„ 

And the appearance is, when the defendant ſhews himſelf in 
court, in perſon, or by his attorney ready to anſwer to the action. 

And he ought to enter his appearance by filing common bail, 
or ſpecial bail when it is required. Pr. Reg. 40. 

When ſpecial bail ſhall be required. Vide Bail, (K. 4.) 

And therefore, the plaintiff cannot declare in B. R. till a con- 
mittitur of the party is made, or bail put in. 1 Rol. 581. J. 10. 

*And nothing is a performance of the condition of the bail bond, 


but putting in bail above. 5 Bur. 2683.* ä 


Nor in C. B. till bail is put in, or the party is brought into 
court by habeas corpus. A * 

But by the . 4 & 5 V. & M. 21. a declaration may be de 
livercd to a priſoner or gaoler, c. | | 

And by the ff. 12 Geo. 29. where the cauſe of action amounts 
not to 107. on affidavit of proceſs being ſerved, if the defendant 
appears not in four days (by ſt. 5 Geo. 2. 27. in eight days) after 
the return, the plaintiff may file common bail, and enter an appear- 
ance, as if the defendant had appeared. _ ; 


So, if the attorney for the defendant accepts a declaration from 


the plaintiff's attorney, it ſhall be an appearance for the defendant. 


Pr. . 39. ce 
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If he undertakes har he rt 27. alter a writ taken out, it 
ſhall be an appearance. Mod. Ca 

If an attorney has * 8 Bag 10 5 5 the court will oblige 
him to do it, even though he had no authority from the defendant. 
Lorymer v. Hollifier, P. 126. Str. 69 ;.] 

But if the tenant or defendant be in court. and ſays chat he will 
not appear; this is not an appearance. 1 Rol. 5 80. J. 15. 

So, if the tenant in an aſſiſe makes default, and another appears 
for him, as his bailiſt, and he comes into court and diſavows him 
to be his bailiff, this is no appearance; for he comes for another 
purpoſe, viz. to diſavow his bailiff. 1 Rol. 5 80. J. 20. 

So, if the attorney accepts the declaration tor the defendant, if 
he approves of it; it ſhall not be an appearance, if he afterwards 
ſends back the declaration: Pr. R. 41. 

So if, before the writ iſſues, he undertakes that he will appear ; 
it is not an appearance, tho' the vrit t be afterwards ſhewn to him. 
Mod. Ca. 42. 

So, if he undertakes, after the writ is ſued our, but afferwards 
refuſes, he ſhall be compellable to enter an appearance, but it is 
no appearance till it is entred. Mod. Cu. 86. 

80, it is not an appearance, if it is not recorded; for, au hether 
he appeared or not, ought to be tried by the record. Bro, Default 
38. Cro. El. (466.) per 2 J. Keilww. 180. 

(if a man abroad enters ĩnto a bond, conditioned for his appear- 
ance in B. R. at his arrival in England, to anſwer any demand 
that may be made againſt him, by or on the behalf of A. the 


court, to prevent forfeiture of his bond, will admit his appearance, 


and direct him to enter into recognizance with ſureties to anſwer 
the demands in the condition. A black merchant v. Dorrell, 7. 

30 C 31 C. 2. 1 . A. 398.] 

In an action againſt a bali and commonalty, it is not an ap- 
pearance, if the bailiff appears without the commonalty; for they 
are but one corporation. 1 Rol. 582. J. 30. 

*A corporation aggregate cannot appear in any other manner 
than by attorney. Fro. Abr. bit. Corporation 28. 

Nor, in an action againſt huſband and wife, if the he ap- 
pears without the wife, or e contra. Vide poſt, (B. 4. 10.) 

Appearance cures all errors and defects in proceſs. Barnes 


163. 167. 415. 424. 
(B. 2.) \Where it ſhall be entred. 


An appearance on a capias in C. B. ſhall be entered in. the fi- 
zaler's office, out of which it iſſued. Campl. Att. 31 
On an attachment of privilege it ſhall be entred in the remem- 
brance-roll of the prothonotary out of whole office it iſſued. hid. 
By the f. 5 6 . & M. 21. ＋ 37. (and 9 & 10 V. z. c. 25. 
J. 33.) the defendant ſhall cauſe an appearance or common bail 
to be entered or filed in eight days after the return of the proceſs, 
on pain of 51. to the plaintiff, for which Judgment ſhall be awarded 
unmediatel) . And execution taken out. | 1 
* 
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By the 1. 4t9 5 Ann. 16. the attorney for the plaintiff or de- 
mandant ſhall file his warrant of attorney the ſame term he de- 


clares; and the attorney for the defendant ar tenant the ſame 
term he pleads. | | DS 


? | : 74 
(B. 3.) How it ſhall be enforced, 


If an ation be againſt an officer of a court, be ought ta appear 


of neceſſity, otherwiſe he ſhall be condemned; for he is always 


| preſent in court. 1 Kol. 580. J. 22. 8 H. 6. 16. a. 


As, an attorney; for being upon record, he is always preſent 


In court. 


So, a ſheriff upon his account, 1 Rol. 580. J. 25. 

So a man, who is a priſoner in the ſame court. 8 H. 6. 16. 
Bro. Default 36. 5 | < BEL 
Otherwiſe, if he be a priſoner in another court. 1 Rol. 580. J. 29. 
And therefore, if ſuch a one be brought in by habeas corpus, there 
is no occaſion for an appearance. Bro. Default, 33. 36. 

By the /. 13 Car. 2. 2. ſeſl. 2. any, having cauſe of perfonal 


action againſt a priſoner in the Fleet, may ſue forth his original and 


have a habeas corpus directed to the warden to bring up the priſoner 
at a certain day in term before the juſt. of C. B. and put in a decla- 
ration on ſuch original againſt the priſoner preſent at bar, who ſhall 
be bound to appear in perſon or by attorney, and if he does not 


plead on a rule given to be out in eight days after appearance, 


judgment by nihil dicit ſhall be entered againſt him. | 
By the /. 4 F 5 M. & M. 21. if any be arreſted on any writ 
out of the courts at Meſiminſter, and detained for want of ſureties 
for his appearance, the plaintiff before the end of the next term, 
after ſuch proceſs ſhall be returnable, may declare and cauſe a 


copy of a declaration to be delivered to the priſoner or gaoler in 
whoſe cuſtody he is; and it the priſoner daes not appear and plead, 


the plaintiff ſhall have judgment, as if he had appeared and refuſed 
to plead. IE 

fi defendant is regularly intitled to be ſuperſeded, (the order 
for his being ſuperſeded having become abſolute two days before 
the end of a preceding term) yet is not actually ſuperſeded, but 
remains in cuſtody of the marſhal, and on the 5th day of next 
term, a declaration is delivered to him at the ſuit of another plain- 
tiff, he is well charged. Hutchins v. Kenrich, T. 33 & 34 G. 2. 
2 B. M. 1048.) | | 

[To charge a defendant already in cuſtody with a new ſuit in 
vacation-time, plainuff muſt file a bill as of the preceding term, 
and then deliver or leave a copy of declaration as of preceding 
term, and make affidavit of it; there is no occaſion for habeas 


corpus ad reſpondendum. Hills v. Kenrick, T. 339 34 C. 2. 2 B. 


M. 1048. 


; 0 1 
[A conviQ on an act working no forfeiture, ordered to be par- 


doned on condition of tranſporting himſelf, may on motion be 


charged in cuſtody in a civil action, but not held to bail, nor have 
execution againſt his perſon ; for that would prevent his perform- 
ing the condition of his pardon. Coffin v. Gunner, T. 4 G. 2. 
Str, 873. Ld. Raym, 1572.] | „ 10 | 
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{But the court will not take notice of the king's intention to 


pardon, tho' ſignified by the attorney- general. Macdonald's caſe, 
1747. Foffer 61.) 


[A priſoner, upon conviction for a libel, being in contempt upon 
an injunction in c/ancery, may be charged with an attachment, 
attorney-general conſenting. Baſket V. Rayner, M. 9 GG... IA 
H. 170.] £ | : 

[A priſoner, on a charge of felony, may be charged with a la- 

 titat. Daintree v. Juſtice, H. 9G. 2. B. R. H. 190.] 

If a man arreſted upon proceſs is bailable and can find ſurety, 
the ſheriff diſmiſles him, if common bail is ſufficient, on the under- 

taking of ſome attorney of the ſame court to appear for him: if 

ſpecial bail is required, the ſheriff takes a bond with ſurety for 

| his appearance at the return of the proceſs. , 


By the t. 1 3 Car. 2. 2. ſef}. 2. the ſheriff ſhall not require a - 


bond above the penalty of 40l. for appearance upon an arreſt or 


proceſs out of B. R. or C. B. unleſs the cauſe of action be ſpeci- 


ally expreſſed in the writ. : 
After which ſtature the clauſe of (ac etiam bille) was inſerted 
in proceſs out of B. K. | 


And afterwards, by rule of court before Nerth, Ch. J. it was in⸗ 


ſerted in proceſs out of C. B. Comp. Sol. 6. 

[Ac eliam to anſwer in a plea of trover, and for converting the 
goods of the plaintiff; the cauſe of action is here ſufficiently ex- 
preſſed, to hold to bail under 13 C. 2. c. 2. Callag/un v. Harris, 
H. 9 G. 3. 2 4. 392 | | 
By the /t. 12 Geo. 29. amended by 5 G. 2. c. 27. made perpe- 


tual by 21 C. 2. c. 3. if the cauſe of action amounts not to 10/. or 


in inferior courts to 406. and now by 19 G. 3. c. 70. to ol. the 
ſame as in ſuperior courts, the plaintiff thall not arreſt, but thall 
perſonally ſerve the defendant with a copy of the proceſs, and, if 


an appearance be not entred in four days after the return of the 


proceſs, on an affidavit of ſervice filed, ſhall enter a common ap- 
pearance and proceed as if the detendant had appeared. 

By the /. 5 Geo. 2. 27. if not entred in eight days. 

*If, on defendant's nat appearing to a writ of 22 term, plain- 
tiff file common bail as of Trinity term, the cauſe is out of court. 
B. R. H. 138.5 . 

* The plaintiff cannot file common bail according to the ſtatute 
after the ſucceeding term after the writ is returnable. 2 Term. Rep. 

> Nap | | h 
If the defendant be rightly named both in the writ of capias ad 
reſpondendum and in the declaration delivered de bene efſe, and in 


dhe affidavit of ſervice of the writ, but not in the appearance entered 
by the plaintiff according to the ſtatute, this may, on application to 


tha court be amended. 3 Wi/. 49.* . 

| 4 ang to appear muſt be given with all proceſs ſerved. Barnes 
404. 3-5 
llt muſt be given before nine at night. Barnes 3i(0.] 

o the notice is directed to duiatif, inſtead of defendant, it is 
faulty, or if the word next is omitted, or ne.xt inſerted inſtead of 


inſtunt. Barnes 306. 308. 310. 409. 411. 419. 
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[This is a; and notice is good without en next, or 
year, Barnes 425 ] 

Uf there 1s no notice Gries to the copy of the proceſs ſerved, 

it is irregular ; but if defendant's attorney takes the declaration 
our of the office, and pays for it. it is a waiver of the irregula- 

rity. Morgan v. Luckup, P. ꝙ G. 2. B. R. H. 242. 

[if the defendant's name is not put to the notice at the bottom 
of /atitat, it is bad, and ſhall be quathed. Beſiema v. james, 7. 
G. i82. Vilſ. 104] 

Notice on the copy of proceſs muſt be to appear on the E 

feign-day, thou zh a Sunday. Barnes, 293. 294, 295, 

If there is variance between the naine in proceſs and in notice, 
proceedings ſhall be ſtaid. Barnes 298. ] 
| [Afﬀidavit of ſervice muſt be made, or proceedings will be ſtaid. 
Barnes 412.) 

[if the date is omitted, if it is to appear before the king's juſ- 
* © tice, (inſtead of Juſtices) or not fifteen days between refte and return, 
proceeding thall be ſtaid. Barnes 420, 426, 427+] | 

It is. not neceflary to e, defendant the original writ, but only 

to deliver him a copy. Yer Curiam. Morley v. Glover, M. 4 6. 

2. Str. 877. Barnes s 422.J 

[But, if defendant ſerved with copy of proceſs, demand to ſee 
the original proceſs, and is refuſed it, it is not good ſervice. Semb, 
Edgar v. Farmer, T. 8G. 2. B. R. H. I 38.] 

15 debt, if it is above 100. there is no occaſion to put the no- 
tice to appear at the bottom of the proceſs, under the /f. G. 2. 1 

Vi 22.) 

[So if the copy of laitat ſerved is RY to anſwer A. without 
ſaying in a plea of treſpaſs, or ſhewing any cauſe of action, and 
defendant takes the declaration out of the office, 1 it amounts to an 
appearance, which is a waiver of the defect in the proceſs. C- 
wall v. Martin, P. 10 G. 2. B. R. H. 369.]J , 

[But if the plaintiff's name is omitted in the writ, defendant 
may at any time apply to ſet aſide proceedings, for it is no pro- 
24 at all; otherwiſe, if ſervice of writ is irregular only, for 
there he mult apply as ſoon as poſſible aſter notice. Thompſon v. 
Browne, T. 10 & 11 C. 2. Andr. 16.] | 

[If it is doubtful, whether the place where defendant was ſerr- 
ed be in the county where proceſs ifſued, or not, it thall be deem- 
ed good ſervice, eſpecially if defendant promiſed to appear to any 
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proceſs. Drew v. Marriot, T. 17 C. 2. W. UB 77.] t 
* A bill of Middleſex ſhould not be ſerved in London, or elſe- 
where out of the county of uur, Dong. 369. ( 384.) 1 { 


Term Rep. 187.“ 
gut it ſeems that a latitat may be ſerved in any county. Il. ibid. 
*A defendant muſt not be ſerved with proceſs, while he is at- 
tending his cauſe at any of the courts at Weſtminſter. 2 Str. 1094.“ 
[Service of a writ at any time of the return day, though after 
the court is riſen, is good. Hall v. Gutton, H. 2 G. 2. Moſs v. 
Powell, T. 110 12 G. 2. Weyburn v. Neale, M. 19 G. 2. Maud 
Ee © Barnard, 7. 32 & 33G.2. 2 B. M. 812.] 


Service of a latitat at eight o clock in the evening of that day 
on 
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en which it is returnable, is good, though the declaration be leſt in 

the office in the courſe of the ſame day. 1 Term Rep. 191.“ 
[Service of a meſne proceſs on the return-day is good in C. B. as 

in B. R. General Rule, P. 8 G. 3. 2 Will. 372.] 1 

[Copy of proceſs put through key- hole to defendant who know 
the contents, good ſervice. Barnes 405. ] 

[Copy ſent by letter, if defendant takes it out and reads it, is 

ood ſervice. Barnes 422.] 

[Copy of proceſs tendered to defendant at his houſe, and left 
there, is good ſervice. Barnes 278.] : 

[Service of copy of writ, except 2v/at relates toother defendants, 
not good. Barnes 405. 5 | 

[If proceſs is dated ſubſequent to ſervice, it is irregular. Barnes 

ob.] | | FL 
i; [Service is good, though in a liberty, and not by proper officer; 
but the party injured may bring action. Barnes 404-] f 

*By 2 G. 2. c. 23. . 22. every copy of any writ or proceſs 
that ſhall be ſerved on any defendant, _ ſhall, before the ſervice 
thereof, be ſubſcribed or indorſed with the name of the attorney 
or ſolicitor, who ſhall be retained or employed by the plaintiff in 
ſuch writ or proceſs. * : SEALED 

But this does not extend to the caſe of an attorney ſuing by 
attachment of privilege. 4 Term Rep. 275.* 

[So if the writ is not direded to the ſheriff of any county, (yet 

advantage may be otherwiſe taken. Semb.) Barnes 404.] 

Service of ſpecial original is not ſufficient, it muſt be of pro- 
ceſs againſt the perſon ; or plaintiff may have one and diſtreſs on 
his original, Barnes 407, 410.] | 

[Original once uſed, (though improperly, as by ſerving copy) 
cannot be afterwards uſed. Barnes 417.] | 

[Appearance entered by plaintiff does not cure proceſs being 
ſerved on a wrong perſon, Barnes 406.] 

[Proceſs directed to the ſheriff of Kent ſerved in the cingue- 
forts is bad; it ſhould be tcftat. cap. to the conftable of Dower 
caſtle, Barnes 422,] | 5 

If an attorney of B. R. or C. B. accepts a warrant, (or under- 
takes to appear, Mod. Ca. 66.) or ſubſcribes a proceſs or warrant 
to make an appearance, and does not enter an appearance accord- 
ingly, he ſhall be ſubje& to an attachment, or to be erazed out of 
the roll, and the party cannot countermand appearance after re- 
tainer. Ord. Compl. Att. 292, 293. | | 

If the party afterwards countermand: the warrant, the attorney 
ſhall be compellable to enter an appearance. Pr. R. 38. 

But if there are ſeveral defendants, the attorney is bound only 
. 2 for ſuch of them as give him authority. Pr. K. 39. 
I Fal. 87. : . | 

If, upon an arreſt, the ſheriff takes ſurety for appearance, and 
the party does not appear, the ſheriff may be amerced, on a rule 
being given to bring in the body; and ſo zoties guoties. Coup. Alt. 
311, | | 

[The ſheriff takes bail at his peril; and, on the common rule, 
he muſt either bring in the body, or juſtify good bail in court. 
Wille v. Collingwood, H, 23 C. 2. 1 Will. 262. ] 1 
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[If the ſheriff brings defendant in perſon into court, they 
commit him charged with the cap. ad reſpond. Barnes 392.] 

[if defendant in cuſtody at the ſuit of plaintiff only, has a ſu- 
perſedeas, plaintitt cannot charge him with a new declaration, 
Barnes 368.] ; 5 

[If defendant is in cuſtody at ſuit of ſeveral plaintiffs, one may 
diſcontinue, pay cofts, and ſerve defendant in cuſtody with com- 

mon cepias, and notice to appear, and ſign judgment for want of 
plea. Harnes 392] 18 | 

But the uſual way 1s to aſſign the bail bond to the party. Vide 
Bail, (K. 5.) | . 

And no, by the „. 40 5 Arn. 16. if, on an arreſt by proceſs 
from the courts at Weſiminfler, the theriif, &c. takes bail, he, at 
the requeſt and coſts of the plaintiff ſhall aſſign to him the bail 
bod, Fc. by indorſing it under his hand and ſeal in the preſence 
of two witneiſes, which may be done without ſtamp, if ſtampt be- 

fore put in ſuit, and if ſuch bond be forteited, the plaintiff may 
ſue it in his own name, and the court may, by rule or rules of 
court, give ſuch relief to the plaintiff or defendant in the original 
action, or to the bail, as is reaſonable ; whieh rule ſhall be in the 
nature of a defeazance to the bail bond. 

But an action upon the caſe does not lie againſt the ſheriff for a 
falſe return; for he is compellable to accept bail by the ff. 23 Hl. 
6. 10. R. 2 Sand. Go, 1 Sid. 23. 439. K. 1 Kol. 92. J. 50, 
807. I. 50. R. Ny. 39. | _- | 

If the plaintiff does not take an aſſignment of the bail bond, 
but proceeds, by amerciament of the ſheriff, to enforce the ap- 
pearance of the defendant, he ought to give 44. to the ſheriff to 
make a return of the wri', and if he returns cept corpus, or red- 
didit ſe, be ſhall give a rule to the theriff to have his body on pain 
of 405. and if he has it not, he may have an habeas corpus, upon 
which the ſheritt can return nothing, (if he has not the body) but 
languidus in priſond, and then ihall iſſue a duces tecum licet langut- 
dus; if the ſheriff docs nut return the habeas corpus, he ſhall be 
amerced ; and fo zoties groties, and the amerciaments may be eſ- 
treated into the crown office, and from thence into the eæcheguer. 
Compl. Att. 311. Vide Bull, (K. 5.) _ | 

But after the eſtreat of the amerciaments, they may be com- 
pounded or diſcharged, upon motion in the exc/egquer, and a certif- 
cate of the plaintiff's attorney that the debt is ſatisfied. 1 Sal. 54. 

„For the modern method of proceeding againſt the ſherift to 
compel juſtification. Vide Tidd's Pra. 159. et infa. | 


— 


(B. 4.) [Service of huſband good for both, and plaintiff may enter ap- 
In an action Pearance for both. Barnes 406. 42. | 
againſt huſ- In an action againſt a huſband and wife, if the huſband be taken 
band and on the capias or Cxigent out of B. R. he ſhall remain in priſon till 
ve. bail given for himſelf and his wife. 1 Rol. 583. J. 7. 20. 1 Cal. 
115. 5 
So, if he appears on the exigent. 1 Rel. 583. J. 5. K. Os. 
EL. 370. . | X 
85, if he appears on the original. 1 Rol. 583.1. 15. 


* 
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So if the huſband is arreſted on a /atitat. 1 Rol. 583. I. 30, 
Pr. Reg. 66. . 1 
And if the huſband be an attorney, Ic. he cannot appear in 


rſon and put in bail for his wife, but he ought to put in bail for 
himſelf and his wife; for he ſhall not have privilege in an action 


againſt him and his wife. R. 1 Rol. 5 80. J. 45. Vide Attorney, 
i 
0 So, if the action be againſt huſband and wife as executrix. R. 
Co. El. 118. 1 Leo. 138. NOR 
So alſo in an action againſt huſband and wife in C. B. if the 
huſband comes in upon the capias or exigent, he muſt put in bail 


for his wiſe. © Bro. Default. 7. Bro. Baron and Feme 5. 8. 37. 


1 Rol. 583. J. 10. cont. for a ſuperſedeas ſhall go for the huſband 
and he ſhall go without day; for he cannot anſwer without his 
wiſe, and proceſs ſhall continue againſt her till ſhe be waived. R. 
acc. for the appearance of the huſband ſhall not be recorded, nor 
a ſuperſedeas allowed for hun, til] he gives an appearance alſo 
for his wife. 1 Leo. 138. Cro. EI 118. KR. Hob. 179. 

So, if the huſband be taken on a capias or exigent. Bro. Ba- 
ron and Feme 1. 10. R. C. Car. 58. 

So, if the huſband be outlawed and ſue a charter of pardon 
and a ſcire facias upon it; it ſhall not be allowed without his 


wife, Bro. Baron and Feme. 10. 19. R. Cro. Car. 58. | 
So, in an action againſt huſband and wife, if the huſband ap- 


pears by attorney, he ſhall enter an appearance, for both. 1 
Brotonl. 46. Mod. Cu. 86. 1 Sal. 115. | 

But in C. B. it is ſaid, that if buſband and. wife be joined in 
the writ, and the huſband enter an appearance for himſelf only, 
the plaintiff cannot afterwards ſign judgment for want of a plea, 
without making a demand of a plea. II. Black. 235.* 

So, if he gives bail, he ſhall give it for both. Mod. Ca. 17. 
1 Vent. 49. 1 Sul. 115. 8 

In an action againſt huſband and wife, if the wife be taken on 
the capias, and not the huſband, an exigent ſhall iſſue againſt the 


huſband, ef idem dies datus to the wife. Bro. Baron and Feme 1. 


But it is ſaid that the wife ſhall go without day. Jbid. 10. 11. 
Vide poſt, (B. 10.) R. 2 Cro. 445. Cro. Car. 58. Hut. 86. 
Semb. 1 Vent. 49. 3 5 2 | 

So, if the wiſe renders herſelf on the exigent. Cro. Car. 58. 
Hut. 86. | x 


So, if the huſband was before in cuſtody, and the wife is taken, 
and non eft inventus, returned for the huſband ; the wife ſhall be 


diſcharged upon common bail, and other proceſs ſhall go againſt 


the huſband with an idem dies to the wife. R. 1 Sal. 14 5. 
If the huſband and wife are both taken upon the capias, the 


huſband only ſhall be committed, if he does not give bail for him- 
ſelf and his wife, and the wife ſhall be diſcharged. Adm. 1 Lev. 
1. Semb, cont. i Vent. 49. Acc. 1 Lev. 216. | 

If the huſband on the exigent be returned outlawed, the wife 
ſhall go without day, for the proceſs is determined. Co. Car. 58. 


If 
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If the proeeſs continues till the huſband is outlawed, and the 
wife waived, and ſhe be taken upon proceſs, and the outlawry of 
the wife is pardoned, but of the huſband not, ſhe ſhall be diſ- 

charged from her impriſonment. Dy. 271. b. 1 Sid. 21, 
If the buſband be taken, or renders himſelf on the exigent, and 
the wife is returned ani ved, the huſband ſhall go without day, 
Cro. Car. 58. | | | | 

If the huſband and wife are both taken, the wife ſhall be diſ- 
charged, tho' the action he againſt them for the debt of the wife 
dum ſola, and ſhe was firft in cuſtody. R. 1 Lew. 216. 

80, if both are taken in execution. R. 1 Lev. 51. 

But if there be judgment againſt a woman, who afterwards 
marries, execution goes againſt the wife only, and ſhe ſhall be in 
execution, R. 2 Cro. 323. 2 Bul. 80. © | 

' _ $80, in B. K. if the wife he arretted, and not the huſband, the 
huſband-is not compellable by the courſe of the court to appear 

for himſelf and his wife. Per Cur 1 Rol. 583.1. zo. 82 
So, in B. R. where the huſband is compellable by the courſe of 
the court to appear for himſelf and his wife, it is in the election of 
the court, whether he ſhall be compelled to give bail for his wife; 
tor all bails are in the diſcretion of the court. R. 1 Kol. 583, J. 

22. 


(8. 5.) At what Time the Appearance ought to be. 


„5 The defendant ought to appear, regularly, at the return of the 
At the day writ of proceſs. Co. L. 135. a. 2 

ol the retuun And if he does not appear at the return of the firſt proceſs, he 

el che writ, may at the return of any ſubſequent proceſs. 

By rules upon the fl. 4 & 5 V. & M. 21. if a deelaration be 

delivered to a-priſoner, according to that ſtatute, before Menſ. Pa. 

or Craft. Animar, and aſtdawit of it filed with the proper ſecon - 

dary, the defendant ought to enter his appearance with the proper 

officer within ten days after Eafter or Michaelmas term, otherwiſe 

upon a rule given to appear and plead, to be expired in eight days, 

| - and to be given after the proceſs upon which he was taken is re- 
„ turned, and on a copy of the affidavit produced to the prothono- 
tary, and a certificate that no appearance is entred, judgment ſhall 

be figned againſt the defendant. Vide poſt, (C. 4. E. 41.) Vide 

Rules and Orders of C. B. 114, 115.) 75 

So, if a declaration be delivered in Hil. or Trin. term, or upon 

or after Menſ. Paſ. or Craft. Animar. in Eafl. or Mich. term, the 

defendant ought to enter his appearance within two days before 

the eſſoign day of the next term. Vide Rules and Orders of C. B. 

115. | 

58580, in replewin, if the proceſs continues till a pluries iſſues out 

i | of chancery, upon which the ſheriff returns bank, in property claimed, 
tho no day is given by this writ to the parties, but to the ſheriff 

to excuſe his contempt in not executing the writ before, yet the 
parties may appear : otherwiſe, there would be a great __ z 
| for 
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for there is no other ſubſequent proces. X 1 Bol. 581. J. 40. 


Dub. Dy. 246. as | | HA i ; 
So, if a pluries was returnable in Mich, term, and nothing is 

done till Ea. the parties may then appear if they will. 1 Kol. 
81. J. 50. | | 9 

; So, if after a pluries, upon which the ſheriff does nothing, an 


attachment iſſues to the coroners againſt the ſheriff, and they re- 


turn, that the ſheriff is attached, but they cannot have view of 
the cattle, for which fhall.ifflue a diflringas wie and withernam of 
the defendant's cattle ;z the defendant may appear on the wither- 
nam. Cont. Bro. Jour. 70. 82. Acc. Dy. 189. a. 
Tho' the very day of the return of the writ be the day for ap- 
pearance. Dy. 269. b. | 

Yer, it is ſufficient, if the defendant or tenant appears on the 
' quarto die fol, Co. L. 135. 4. | | WE 
If the attorney does not enter common bail before the end of the 
term in which he appears, he thall be put out of his office. Ruled 
1 Rol. 372. ö 


By the f. 5 & 6 W. z. 21. and 9 C10 V. 3: 26. f. 33, the 


defendant ſhall cauſe an appearance or common bail to be entred 
or filed within eight days after the return of the proceſs on which 
he is arreſted, on pain of 5. to the plaintiff, for which the court 
ſhall award judgment immediately, whereon the plaintiff may rake 
out execution. | N 15 

And if ſeveral defendants are arreſted, and one of them ap- 


pears, and the others do not enter their appearance within eight 


days, judgment for the 51. ſhall be given againſt-hiin who does nut 
enter his appearance. Per C. B. Bi. 8 Ann. 

But if none of the defendants enter their appearance within 
eight days, judgment ſhall be againſt all only for one 510. for they 
may appear jointly, and it ſhall not be intended they would do 
otherwiſe. R. in C. B. Paſ. 8 Ann. | | 

[Defendant has eight days to appear to common c4þias, tho' the 
demand is above 101. and notice muſt in all caſes be given. Barnes 

242. 245. 300.) 
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And if the ſheriff does not return his vedic the defendant may (h. g.) 


appear gratis by the roll, if he be in danger otherwiſe to loſe his 
Inheritance, 1 Rol. 582. J. 10. Co. L. 135. 4. 5 

As, in a ſeguatur ſuo periculb againſt a vouchee, he may appear, 
tho' the writ is not returned; for otherwiſe he will loſe in value. 
1 Rel. 582. J. 12. Bro. Journ. 93. | ; 

So, ina præcipe quod reddat, &c. Pro. Journ. 1. 

So, in an appeal. | 

So, where the defendant is to have corporal pain if he does not 
appear. 1 Rol. 582.1. 22. Bro. Journ. 48. 51. 64. 93. Bro. 
Aver ment con, Ret. vic. Co. L. 135. 4. | 
| bo, where a defendant gives a bond or ſurety for his appear- 
ance, he ſhall appear, tho the writ be not returned; and there 
Thall be a ſpecial entry upon the record, that he appears for the in- 
demnity of himſelf and his bail. R. 1 Leo. go, *Vide 1 Will. 25 


When at 
the day bx 
the toll. : 
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So, if the court does not fit, or the juſtices do not come. 
Leo. go. | ; | | 

= And the antient courſe was to enter the writ upon the roll, 
and then the defendant might appear at the day by the roll, 1 
Sal. 64. | 

So, where the defendant will have other damage, if he does 

not appear, he may appear at the day by the roll: as, in treſ- 
| paſs, after an exigent awarded, the defendant may appear at the 
day by the roll, tho' the exigent be not returned. 1 Kol. 582.1. 
25. | | 

585. to a return of wit/hernam in a hom. replegiando. Sal. 583. 

So, in an audita quereld, if it be returned nichil, &c. 1 Kol. 
6832. J. 35. | 

So; in debt, if it be not returned, for fear of a capias. 1 Rol. 
582. J. 37. Sal. 583. | „„ | 

Or, if it be returned ni/4l, Ic. 1 Rol. 582.1. 40. ; 
But the plaintiff is not ohliged to count againſt him, when he 
appears gratis at the day by the rol] to an original. 1 Rol. 582. 

1. 39. Bro. jour. 18.25, Bro. Awverment cont. Ret. Vic. 10. 28. 

Yet, if the ſheriff returns nichil, c. and the defendant appears 
contrary to the return of the ſheriff, the plaintiff is bound to count 
againſt him. Semb, Bro. Awverment cont. Ret. Vic. 1.11. Bro, De- 
fault 67. | Th# icons | 
Bur where the defendant will loſe nothing, he cannot appear at 
the day by the roll, if the writ be not returned ; as, if a defen- 
dant outlawed be pardoned, and ſues a ſcire facias againſt the 
plaintiff, which is not returned; the plaintiff ſhall not appear at 
the day by the roll, ſor he loſes nothing: 1 Rol. 5 8 2. J. 15. Bro. 
Averment cont. Ret, Vic. 26. A 5 

So, in a ſcire facias againſt the garniſhee, he ſhall not appear 
at the day by the roll, if the ſheriff returns nichil, &c. for he ſhall 
loſe nothing. 1 Rol. 5 8 2. J. 27. : | . 

So, in error, if the theriff does not return a ſcire facias, or re- 
turns a tarde, Ec, . Bro. Jour. 48. Bro. Default 64. 

So, in a ſecond deliverance. Bro. Averment cont. Ret. Vic. 28. 

So, where the defendant will loſe nothing but iſſues. Bro. 
Averment cont. Ret. Vic. 12. Semb. cont. 31. Acc. Bro. Default 
41. Cont. 64. And it is ſaid cont. that the defendant may appear 
at the day by the roll when he ſhall lofe iſſues. Co. L. 1 35. a. 

So the defendant may appear at the day by the roll, when he 
will have damage otherwiſe, tho the writ was not ſerved: as, if 
a man ſues execution on a ſtatute, and the conuſor ſues an audita 

- guerela upon the acquittance of the conuſee, which is not ſerved, 
but the conuſee prays execution ; he ought to anſwer to the ac- 
quitrance at the day by the roll, tho' the audita guereld was not 
ſerved. 1 Rol. 582.G, | 
So, in audita quereld after releaſe of a judgment in treſpaſs. 
Cont, Bro, Jour. 51. Semb. acc. Bro. Auerment cont, Ret. Vic. 25. 
So, in a ſcire fucias upon a recovery in annuity where nic/iil i 
returned, the defendant may appear at the day by the roll ; for 
on nies 
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4 upon the firſt nichi/ there ſhall be execution againf 


him. Bro. Awerment cont. Ret. Vic. 20. 22 

So the defendant may appear, if the ſheriff returns the writ 
tardd. I Rol. 582.1. 2 

Or, if he returns nichil per quod ſunmoniri poteft. 1 Kol. 582.1 . 
05 mandavi balls qui nihil inde fecit. 1 Rol. 582. 1. 43. 
So, if he returns non eft invent. Bro. Defalt 17. 

Or, languidus in priſond. Bro. Four. 2. 


65. 35 When a Many who appears to one Prout; ſhall anſwer 


to another. 


If the defendane be taken on a capias, and comes in a by cepi cor- 


pus to one writ, and has a day by diſtreſs to two other writs, he 
ought to anſwer to the writs in which he has day by diftreſs. I 


Kol. 580, . 33. 


So, if he comes in on a cepi corpus, he ought to anfoer. to an 
action of another perſon there depending. 1 Rol. 588. J. 30. 

So, if a man be brought in by habeas corpus out of the Fleet to 
C. . he ſhall anſwer to an aQion there depending. 1 Rol. 588. 
J. 35. Vide ante, (B. 3 


So, if he be vronght in by /abeas corpus out of B. R. 1 Rel. 


588. J. 40. 


(B. 8.) When r wot.” - 8 


But if the defendant appears gratis to one action in B. R. bi need 
not anſwer to another action there depending. 1 Rol. 580. J. 35- 

So, if he appears on a /abeas corpus upon pretence of privi- 
lege, he need not anſwer to an aQion there depending againſt 
7 for he ought to be Uſcharged or remanded. - 1 Kel. 588. 

45+ / 

So if he appears to a bad proceſs, as to a capias, where a d ifirin- 
gas lies, and no capias, he need not anſwer. Bro. Defalt 11. Cont. 
per Mes har, Bro. Jour. 36. | 


| (B. 9.) When one pelagic who appears, ſhall anſwer alia 


the other. 


In perſonal actions exile ſeveral, if one defendant appears, 


and the other makes default, he who appears ſhall make anſwer 
without the other, 


And if one only appears and files bail, and the other not, 


=” _ plaintiff proceeds againſt both, it will be error. R. 2 
4 

But if bail be omitted by che other, thro' covia, it ſhall be 
amended. 2 Rol. 46. 


So, in ejectment of ward, or raviſhment of ut; for thoſe 


are in the nature of * 1 Rol. 589.1. 15. 
Vor. V. X (B. 10.) 


305 


PLEADER 


(B. 10.) When dot 


But in all real actions, where the proceſs is by attachment and 

diſtreſs, if one appears, he ſhall not be put to anſwer till the other 
alſo appears, (except where the proceſs 1s determined againſt the 
other z) for he who does not appear ſhall not loſe his freehold by 
the plea of the other. 1 Rol. 589. J. 35. | 

As, in a quod permittat againſt two. 1 Rol. 589. J. 40. 

So, in a præcipe quod reddat againſt two, the one who appears 
ſhall not be put to anſwer till after the return of the grand cape. 
1 Rol. 58g. l. 5: | | 

So, in debt againſt haſband and wife, if the huſband appears, 
and the wife makes default, the huſband ſhall ' not be put to 
anſwer, but the proceſs ſhall continue againſt the wife, and idem 
dies be given to the huſband, R. 1 Rol. 589. L 30. Vide ante, 
CB. 4 f | 
( 80 1 treſpaſs againſt huſband and wife. Semb. cont. 1 Rol. 
589. J. 20. But there the proceſs: was diſcontinued againſt the 
wife. | | | | 
So, if the wife appears, and the huſband makes default, 
| ſhe ſhall not anſwer without her huſband. 1 Ro. 589. J. 27. 
1 Sal. 115. | 1 | 

So, if the huſband is outlawed and the wife waived, and the 
wife is taken and produces a charter of pardon, the pardon ſhall 
not be allowed, for ſhe cannot have a ſeire facias without her 
huſband againſt the plaintiff to force him to declare againſt them, 
and the pardon is conditional / ftaret redta in curia. R. Dy. 
271. b. | yy 
But if proceſs be againſt huſband and wife, who appear on the 
exigent, but the huſband refuſes bail for himſelf and his wife: the 
wife alone may make an attorney to appear for her, to avoid being 
waived. Dy. 271. B. in marg. | 

[IF there is proceſs againſt two, on a joint cauſe of action, and 
one only appears, the other muſt be outlawed before there can be 
further proceedings. Edwards v. Carter, M. 8 G. Str. 473. 


(B. 11.) Default of Appearance. 


If che plaintiff or demandant, tenant or defendant, does not 
appear in covrt at the return of every proceſs, or at every conti- 
Nuance, it ſhall be a default. Co. L. 259. 6b. 

And the general rule is, that, where by the writ each party 
has a day in court, and the defendant may be damniſied by not ap- 
Pearing, he may appear and demand the plaintiff, and this even 
though the writ be not returned as on a capias exigent, or diftringa!, 
or recordari facias loguelam. 1 Term Rep. 373. 

Or, if he does not caſt an efſoign when he may; for that excuſes 
his appearing till the day to which the eſſoign is 3 
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Default may be before ar after appearance. 

If default be before appearance in all precipe's guod 9 
cape iſſues, and at the return, if the tevant does not fave or 

excuſe his default, 5 ſhall laſe the land. Mod. Ca. 4. Lui. 861. 

Vide Proceſe, (D. 4.) 

So, if he does not ſave his default at the return of the grand diſ- 

treſs, where procels is by ſummons, ach, and diſtreſs. Vide 
Mod. Ca. 8. 
Default after appearance is, where the tenant or defendant does 
not appear at the day given by the court, or at any return of meſne 
proceſs. 
If he appears, and afterwards being demanded by the court the 
ſame day, will not appear, it will be a departure in deſpite of the 
court, upon which there ſhall be judgment againſt him immedi- 
ately. Mod. Ca. 8. 

95, if the demandant imparls generally, and the defendant . 
not appear at any time when he is gemanded in the ſame term, it 
ſhall be a departure in deſpite of the court; for the whole term is 
but one day. Sho, 22. 66. 

So, if an imparlance be to a day certain in the ſame term, 
and the defendant does not appear at che day: Mod. Ca. 8. Sho. 
66. 25 

So, if the tenant makes default at the return of the proceſs, or 
day given by continuance to another term, in all pregipe's quod 
reddat, a petit cape goes, and if he does not then fave his default 
there ſhall be judgment final. Mod. Ca. 4. 

Or the demandant may waive the default and proceed by other 
procels. Mod. Ca. 4. 1 Sal. 217. 

So, in a precipe quod faciaty &c. there ſhall be a diftringas ad 
audiendum judicium, Mo. Ca. 8. | 

So, in annuity ; for tho? it be a perſonal, in the proceſs it par- 
ticipates of the nature of a real action. Mod, Ca. 8. 

But in all perſonal actions, upon a default after declaration, 
before iſſue, there ſhall be final judgment againſt the defendant. 
Mod. Ca. 8. Sho. 65. 1 Sal. 216. 

So. after iſſue upon the ſecond default, by the /7. Marlb. 13. 
and . 2. 27 I Sal. 216. 


When a default ſhall be excuſed, vide infra. fs 12.) 
When the default of one ſhall be the default of ene, vide, Of what _ 
when the nonſuit of one ſhall be the nonfuit of another, poſt, (X. tall be, | 
5. 
Wen the plaintiff ſhall be nonſuited upon his default, vide oft, 
1. &c.) 

When an inqueſt ſhall be taken by default, wide Engueſt, (E.) 
When judgment ſhall be on default, vide poft, (V. 1.) for judg- 
ment on 1 in perſonal actions: and vide ante, (B. 11. ) for 
Judgment in real actions and in proceſs. 
The tenant may fave his default by waging his law of non-ſum- 
mons, de quo vide Abatement, (H. 5 75 II. 26. ) 
Or by GY thathe was in * on 1 
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57 tempeſt, inundation of water, or bridge broken, = 
But in perſonal actions the defendant can never fave his default. 


: as By 


\ 


Cc. Count. 
(C. 1.) To whom a Declaration ſhall be delivered. 


HE firſt act, after the appearance of the parties, &c. is, tha 
che party ſuing (tall count. 75. D. J. 10. /. 5. . 
In B. R. the courſe is, that the plaintiff's attorney delivers his 
declaration to the defendant's attorney, who makes a copy of it, 


and then re - delivers it, when his anſwer is required. Comp. Att. 


374. & Us 
In C. B. the plaintiff's attorney makes a copy of the declaration, 


and delivers this to the defendant or his attorney. (Vide Comp. 


Au. 314.) 8 
And if he does not know where the attorney or clerk of the 


defendant may be found, he may deliver it in the prothonotary's - 


office. 2 Mod. Ca. 379. 


Or, if the defendant's attorney refuſes to pay for the declara- 


tion, a delivery in the office with notice to the attorney, is ſuffi- 


cient. tid. 1 
[In B. R. on ſpecial or common bail filed, and notice given, 


plaintiff's attorney ſhall deliver declaration to defendant's attorney, 
who ſhall pay for it; if he refuſes to pay, or his habitation is not 
known, plaimiff's attorney may leave it in the office with the clerk 
of the declarations, and give notice : and ſuch delivery is good 
from the notice. Generai Rule of Trim. 11 G. 2 Ld. Raym. 


. 1407. ] 


[Notice of a declaration left in the office, muſt fpecify the nature 
of the action in technical terms; if not, judgment ſhall be ſet 
aſide. Graves v. Wiſe, T. 31 G. 2. 2 Wiſ. 84.] „ 

It is well delivered only from the time of notice. Barner 


243 | 
If a declaration de bene eſſe be left in the office, in a caſe where 


- ſpecial bail is not required, perſonal notice is neceſſary; but in 


bailable caſes notice to defendant's attorney is Tufficient. 2 Bl. 


Rep. 725. | 
And by the f.4& 5 V. & M. 21. if the defendant be de- 


tained in priſon for want of ſureties for his appearance, the plain- 


riff may cauſe a copy of the declaration to be delivered to the pr.- 


ſoner, or to the gaoler in whoſe cuſtody he is, &c. 


So, by the 7. 8 0 g W. 3. 27. if the defendant be a priſoner in 
the Fleet, the plaintiff, after filing or entering a declaration with 
the proper officer, may deliver a copy of ſuch declaration to the de- 


fendant in any perſonal action, or to the turnkey or porter of the 


Fleet priſon, &c. 
So, if the defendant be in cuſtodia mareſchalli, the plaintiff may 
file a bill, and then deliver a declaration to the turakey, 1 Sal. 


345» li 


PLEADER 


Il defendant ſerved with proceſs whilſt at large, becomes after- 
wards priſoner, the declaration muſt be delivered to the turnkey. 
Barnes 392. ] 

[The original declaration, and not a copy, muſt be left at. the 

riſon. Barnes 434-] fy 

[If the declaration is not delivered to the titrakey (defendant 
being in priſon) a ſuperſedeas fhall be granted, tho the declaration 

was left in the office. Greenhouſe v. Cleever, M. 8 G. Sir. 474. 

*But the declaration need not be delivered to a priſoner perſo- 
nally, or to the gaoler, unleſs where he is in cuſtody at the fair of 
the ſame plaintiff for the ſame cauſe of action on which he was ar- 

reſted. 1 Term Rep. 191. 

[A defendant who has ſurrendered on the fugitive-a& cannot be 
oharged with declaration. Barnes 380.] A 

[Defendant is arreſted by plaintiff, as executor, who finds his 
action wrong, makes a new affidavit for bail, and charges defen- 
dant with new declaration in his own right; proceedings ſhall be 
kt aſide. Barnes 391.] 

If it be in the vacation, he . alſo to make an entry in the 
warſhal's book at his office. 1 Sal. 345. 

If the copy of the declaration delivered, varies materially from 
the original, that ſhall not be to the prejudice of the defendant, 
but of the plaintiff; for his attorney was paid for it. C. At, 
298. 
15 after imparlance, the ag" delivers a new declaration va- 
e, more correct than the firit ; that does not avail: for the 
judgment ſhall be on the firſt. F. Cro. K.. 507. ' 

[On proceſs by huſband, declaration by the bye cannot be de- 
krered at the ſuit of huſband and wife. Barnes 337. ] 


(. 2.) At what Time. 


As declaration cannot be delivered till the defendant appears, or 
is in cuſtody. Vide ante, (B. 1.) 

*But a declaration may be delivered de bene eſſe, on the return 
day of the writ, to enable the plaintiff to expedite his cauſe ; 

though, if delivered before the appearance day, it is not effectual 

to charge the defendant with the co/?s of the declaration, if he pay 
the debt and.coſts of the writ before that time, 2 Vl. Rep. 749» 

O. * 

If che plaintiff wait till after the expiration of defendant's time 
for appearance, he muſt bring the defendant into court before he 
can declare at all. 2 Term Rep. 720.“ 

So a declaration ſhall be ras. e or delivered to the attorney, 
before his appearance is entered with the filazer. By Rule, P. 24 
Car. 2. C. B. (Vide Rules and Orders of C. B. 59.) 

After appearance the plaintiff ought to declare. 

If the defendant comes in upon habeas corpus, the Mlaintif 
ought to declare in two terms, otherwiſe the defendant ſhall be 


charged on common bail. Mod. Ca. 21, 


8 
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Tf there is Gena between plimiff and defendant, he ib nor 
obliged to declare within the two terms. MHMalar v. Stewart, 7. 
13 G. 3. 3 Will. 455.) . 

And if he gives bail, after the return of the tail and not 
upon the return, he ganaot by rule oblige the plaintiff to declare 
before. Mod. Cu. 21. 

So, if a priſoner eſcapes, and be afterwards committed on the 
At. 1 Ann. /ef. 2. 6. the plaintiff may declare againſt him in two 
terms, otherwiſe the defendant ſhall be diſcharged. Mod. Ca. 22. 


2 Mod. Ca. 306. 
But if a rule be given, and the plaintiff does not declare the ſame 


term, the defendant, after demand of a declaration, may enter a 


nonſuit when the rule expires. Vide Rules and Orders of C. B. 23. 

[If defendant brings habeas corpus, and puts in bail in Trin. 
term, and plaintiff does not deliver — till Hi. following, 
defendant's attorney is not bound to accept it. Hutton v. Stron- 
kridge, T. 11 G. Str. 63 1. 

Declaration by the bye cannot regularly be delivered after was 
term in which the writ is returnable. Barnes 346. 

[Declaration againſt priſoner in county-gaol, may be filed any 
time before rule to plead. Barnes 372.] 

[Delivery in priſon on Sunday is good. Mrd 387. * 

| {Defendant is ſuperſedable for want of declaration, plaintif diſ. 
continues, charges defendant till in cuſtody with new writ on the 
old cauſe of action, he ſhall have faperfe deus on common appear» 
ance. Barnes 396. ] 

[If defendant, ſuperſedable, las 1 for one, and after 
ſummons ſerved, plaintiff delivers declaration, ſigns judgment, 
and charges defendant in execution, all ſhall be ſet alide. Larnes 
409-] 

[ T'wa defendants, one in priſon, the other abſconds, and pro- 
ceedings to outlawry are going on, the court will grant time to de- 
clare. Barnes 401.] if 

*A declaration cannot be delivered again one of two defend- 

ants till both appear, and one appear, and the other be outlawed. 
2 Bl. Rep. 259.0 

The delivery of a declaration in B. R. to a priſoner in | the 

Fleet, does not prevent a ſuperſedeas. Barnes 402. ] 


In B. R. if the defendant appears in perſon, the vlaintiff ought 
to declare within three days after appearance. C. Att. 318. C. 
Sol. 303. Han. Int. 2. | 
By the f. 8 El. 2. if the defendant was arreſted, or appeared 
on the return of the /atitat, alias, or pluries capias out of B. K. 
and put in bail according to the courſe of the court, the plaintiff 
not declaring in three days after, the judges at diſcretion, as they 
ſee default in the plaintiff, ſhall award colts to the defendant, to be 
6 SE ut . 


And 
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And by the ſame fir. if arreſted or attached on a 8 BR 


e za, courts of London, or other city, borough, c. in any 
perſon 


action, the plaintiff ſhall put in a declaration in three 
days after bail or appearance, if the court have continuance de 
die in diem; if not, at the next court (unleſs further day be given 
by the court) otherwiſe the court ſhall award colts to the de- 
fendant to be recovered by action of debt, &c. in any court of 
record, 5 | 
If the defendant appears, and the plaintiff does not declare, he 
hall be nontuired.. fre e ou onetime 
By the f. 13 Car. 2. 2 /. 2. if the plaintiff declares not 
againſt the defendant (arreſted on proceſs out of F. R. wherein 
the cauſe of action is not particularly expreſſed, and where the 
defendant is bailable by the „. 23 H. 6. 9.) in ſome perſonal ac- 
tion or in ejectment, before the end of the term next after the 


defendant's appearance, a nonſuit ſhall be entered againſt the plain- 
tiff, and the defendant ſhall have judgment to recover colts, to 
be taxed and levied, as colts by the ſt. 23 H. 8. 15. 


So, where the cauſe of action is expreſſed, and ſpecial bail 


given. Semb. Vide Introd. 2. 


So, in all caſes. C. Sol. 69. Per Coke, 3 Bul. 214. 

So, if the defendant appears upon proceſs, and gives bail ; tho? 
he never was arreſted. Sal. 455. 7, | 

And by rule in B. R. if the defendant be committed to the 
Marſhalſea by any proceſs out of B. R. and gives rule to declare, 
and the plaintiff does not declare before the end of the next term 


after the commitment incluſive, the defendant ſhall be diſcharged | 


on common bail. C. Ait. 356. 
[If on a writ taken out in Eaſter term, returnable the laſt of 
Trinity, defendant is taken before the end of Eaſter term, and 
continues in cuſtody of the ſheriff till after the end of Trinity term, 
without being eharged with a declaration, he ſhall be diſcharged on 
common bail. Pullen v. White, M. 4 G. 3. 3 B. M. 1448 ] 
[The rule for defendant's being diſcharged on con: mon bail, 
extends to defendant not taken, but ſurrendering himſelf in diſ- 
charge of bail; and the time runs from notice of his being in cuſ- 
tody. Rufſel v. Stewart, 6 G, 3. 3 B. M. 1787. 
So, if the defendant be committed to any other priſon, and 
A idavit be made of ſuch rule given to declare. C Att. 356 
And by the ſt. 4 & 5 V. & M. 21. che time allowed for de- 
livery of a declaration to a priſoner or gaoler, Ic. is only before 
the end of the next term after the writ or proceſs is returnable: _ 
If the defendant appears at the ſuit of J. an 2 (tranger de- 
clares againſt him upon the common or ſpecial bail given cw ſuch 
ſuit, as may be in B. R. he ought to declare within the ſaine term 
in which bail was filed. C. Au. 313. | OD 
: Yet A. may declare at any time before the end of the next term. 
Ait. 313. | 
But, 9 time for the delivery of a declaration be expired, 


the defendant ſhall not have a nonſuit ſigned, if his attorney has 
| not 
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not demanded a declaration, and given a rule; for in all actions, 


(except replevin) the defendant ſhall not enter a non. proſſ. till the 
plaintiff or his clerk, if they may be found, be aſked for a decla- 
ration. By rule 1654. (Vide Rules and Orders of C. B. 23.) 

*By the genera] rules of law a plaintiff muſt declare within 


twelve months after the return of the writ; but by the rules of 


this court, if he do not deliver his declaration within two terms, 


(. 4) 
In C. B. 
ide ante, 


. 3 


the defendant may fign judgment of non pros: yet, unleſs he take 
advantage of the plaintiff's neglect, the latter may ſtill deliver 
his declaration within the year. 2 Term Rep. 112. 3 Term 
Rep. 123.* | | | 
[By bill if defendant is in actual cuſtody or has appeared, any 
other plaintiff may deliver declaration by the bye in the ſame tern 
in which bill returnable, Sulyard v. Harris, H. 8 G. 3. 4 B M 
2180.] . | 
Common hail, filed by plaintiff's attorney, does not warrant 
delivering a declaration by the bye. Wallis v. Smith, H. 9 G. 2. 


Str. 1027, B.R. H. 207.] | 


{Tho' there are ſeveral defendants, there muſt be but one judg- 
ment of non- pros ſigned againſt plaintiff. Fryce v. Foulkes, P. 
G. 3. 4 B. M. 2418] 5 8 | | 


In C. B if the defendant appears in perſon, the plaintiff ought 


to declare. 


If he appears on the exigent by ſuperſedeas guia imprcwvide, the 
plaintiff, if he does not declare within fix or eight days, a rule 
being given, ſhall be nonſuited, and the defendant ſhall have his 
coſts taxed by the prothonotary. C. Att. 29. | 

By the /?. 13 Car. 2. 2. /efſ. 2. if the plaintiff declare not againſt 
the defendant, (arreſted in proceſs out of C B. where the cauſe 


of action is not particularly exp eſſed, and the defendant is bail- 


able by the /. 23 H. 6. g.) before the end of the next term after 


appearance, a nonſuit ſhall be entered as in B. R. Ante, (C. 3.) 


So, in all caſes, where the defendant appears at the return of the 
proceſs, the plaintiff qught to declare before the end of the next 
term after the term in which the proceſs was returnable; otherwiſe 
the defendant, upon a rule given in the office of the plaintiff's at- 
torney, ihall enter a nonſuit, and ſhall have execution fur his coſts, 
C. Col. 69. Coms. Alt. 293, | | 

*But where the defendant does not give a rule to declare, the 
plaintiff has till the eſſoign day of the third term to deliver or file 
his dcele ration. Pract. Reg. C. B. 121. cited H. Black, 87.“ 

So, tho' no rule be given by the defendant, but a continuance 
entered by dies datus. Compl. Att. 293. 

By rale H. 14 & 15 Car. 2. if the defendant be committed to 
the Fleet in Hilary term, or the vacation after, if the plaintiff 
does not bring him to the bar by habeas corpus, and declare againſt 
him within fix days after the beginning of Trinity term, he ſhall 
be diſcharged of courſe by ſuperſedeas out of the 3 

omce, 
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officer, where his commitment was entered, if he enters bis appear- 


ance, and brings a certificate under the hand of the warden of the 


Fleet, that no proceeding by Aabeas corpus was againſt him within 
che time aforetaid. C. Att. 277. (Lide Rules and Orders of C. 
B. 43.) —But now. by the ff. 4 U 5 V. & M. 21. there is no neceſ- 
ſity for a habeas corpus. . | 

Priſoner by proceſs of B. R. removed to the Fleet, muſt apply 


* 


to C. B. ſor ſuperſedeas, if plaintiff does not declare in time. Barnes 


384. | 
: 8 if he was committed in Eaſſer term, or in the vacation after, 
and the plaintiff does not bring him in by habeas corpus, and declare 
within fix days after the beginning of Mich. term. C. Att. 278. 
{Vide Rules and Orders of C. B. 44.) Wo 

So, it he was committed in Trinity term, or in the vacation after, 
and ple intiff does not bring him to the bar, and declare before the 
end of Mich. terin, Ibid. | SEN | 

80, if he was committed in Mich. term, or in the vacation after, 


and the plaintiff does not bring him to the bar, and declare within 


fix days after the beginning of Eafter term. Ibid. 

And the plaintiff may declare within the next term after ſuch 
appearance, or ſuperſedeas; otherwiſe the deſendant's attorney 
way refuſe the declaration. C. Att. 278. (Vide Rules and Orders 


of C. B. 45. 


So, if the defendant be in the cuſtody of the ſheriff, or other 


gaoler, and the plaintiff does not bring him by habeas corpus to the 


Flet, he ſhall be diſcharged ut ſipra at the end of the third term 
after the arreſt ; and the plaintiff ought to declare within the next 
term after ſuch appearance, and not afterwards. C. Att, 278. 2 
Vent. 143, (Vide Rules and Orders of C. B. 45.) | 

Or, if the priſoner enters his appearance by attorney before, and 
gives notice of it to the plaintiff or his attorney, and makes afiduvit 


of it in court, he ſhall be diſcharged, unleſs the plaintiff declares 


againſt him in the next term after ſuch appearance, upon affidavit 

by the defendant's attorney, that no declaration was delivered to 

him. C. Art. 278, 9. (Vide Rules and Orders of C. B. 45.) 
And by the /. 4& 5 V. & M. 21. if the plaintiff delivers a 


declaration to the priſoner, or goaier, &c. he ought to do it before 


the end of the next term after the writ or proceſs is returnable. 
And after a declaration filed in the office. 2 Mod. Ca. 227. 
And by a rule of the judges hereupon, if a declaration be not 
entered in the office, before the end of the next term after the pro- 
ceſs, upon which the defendant is arreſted, was returnable, and 
affidavit of it be filed within ten days after Eaſter term, or within 
twenty days aſter any other term, the priſoner ſhall be diſcharged 
by ſuperſedeas upon entering his appearance according to the an- 
Lent practice of the court. (Vide Rules and Orders of C. B. 116.] 
But if the declaration be not delivered to the priſoner till after 


the third term, if he does not attempt bis diſcharge before ut ſupra, 


a delivery and judgment upon it are good, and the firſt bail are 
liable to it, R, 2 Vert, 143. | _ 
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So a copy of a declaration ought to be delivered to the priſoner 
before the proceſs upon which he was takeri is returnable, f 
Nor ſhall there be any rule for a defendant in cuſtody to plead 


to the declaration delivered, before affidavit filed with the proper 


ſecondary, of the delivery of a copy of the declaration, and when, 


and to whom delivered. Vide Fot, (E. 40, &c.) 
So, if the defendant be outlawed, and he reverſes the outlawry 


and gives bail (as he ought;) if the plainriff does not declare 


within two terms after the outlawry reverſed, the declaration may 
be refuſed, but the plaintiff ſhall not be nonſuired. C. Ate. zo. 
becauſe the Cefendanr was not taken on a gommon writ, Jbid, 

And if the defendant appears, and gives a rule to declare, and 
demands a declaration, the plainriff ought to declare four days or 
more before the eſſoin · day of the next term, otherwiſe he ſhall be 
nonſuit. Vide C. Att. 295. | 

Tho the writ was returnable the laſt return of the preceding 
term. Semb.C. Att. 295, 

But in all actions (except in replewin) a nonſuit for want of a 
declaration ſhall not be entered, tho' the rules to declare are expir- 
ed. till a, declaration be demanded of the attorney or clerk of the 
plaintiff, if their dwelling is known, K. C. At. 294. 5. 

But where the plaintiff has had time to declare beyond the two 
terms, and has not declared within that time, the defendant may 
ſign judgment of non- pros without giving a rule to declare. H. 
Black 87.“ | 

And if an attorney delivers a declaration, without ſhewing a 


deed, will, letters of adminiſtration, Efc. therein mentioned, and 


agrees that the defendant ſhall not be obliged to plead ?rill the 
ſhewing of them; there ſhall be no nonſuit for want of a declara- 
tion, if ſuch deed, c. be ſhewn before the end of the next term. 
C. Att. 295. | | 

And no rule to declare ſhall be given after three days exclufire 


aſter the end of any term. C. Att. 294. | 
And ſuch rule ſhall be expiring at four days inchufive of the day 


* 


(C. 5.) How the Declaration ſhall be entered. 


When a declaration is delivered in B. R. the plaintiff's attorney 
ingrofſes it on a roll, which is called the imparlance roll, upon which 
the continuances are indorſed, from the term, in which the declara- 


tion was made, till iſſue is joined, or the action is confeſſed, Ec. 
and then it is filed with the clerk of the declarations. 


But it is not uſually ingroſſed till the defendant has pleaded. 
And by the courſe of B. R. no continuance is entered till after 
demurrer, or iſſue joined, and then indorſed before judgment. 
1 Rol. 485. J. 15. | 1 
The imparlance roll is a warrant for the plea roll, and the ſecond 
declaration ſhall be amended by the firſt. R. 2 Co. 105. Jide 


| dment, (L. 2. 
Amen _ (L. 2.) 3 | 2 
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Or, if there be a material variance in the ſecond from the firſt 
declaration, it will be bad. R. 2 C. 415. 498. 537. 
When a declaration is delivered in C. B. it ought to be entred 


on à roll in the prothonotary's office, and put in the dogget of the 


ſame oſſice, with the number of the roll. : 
And it ought to be entered in the ſame term, in which it is de- 
livered. C. Sol. 68. 


Bur if the entry of the imparlance be in the office of one pro- 


. thonotary, and the nonſuit in another, it is well; for the whole is 


one record, and the court doss not take notice of the diſtinction of 


offices. K. 2 Cro. 39. 8 1 | 
But, in an appeal, if the defendant be arraigned at the bar, and 
pleads in/tanter, not guilty, there is no occaſion for the declaration 
to be filed. R. (vo. Car. 532: 
Otherwiſe, if the defendant pleads any other plea than naf guilty, 


by winch there is a continuance till another term; for then the 


declaration ought to be filed by the gourſe of the court. Cre. Car. 
532. 155 "Ek 


(0. 6) How it hall be amended, 


After the declaration is delivered, the plaintiff, in the ſame term — 
(L. 1, 2.) ; 


and before plea, may amend as he pleaſes. 
But after plea, he cannot amend it, without leave of the court. 
Pr. Reg. 17. | | 


Aſter plea, he cannot amend his bill upon the file in B. R, 
without leave; otherwiſe before plea. Pr. Reg. 18. 85 


And, by leave of the court, ſo lang as all remains in paper, | 


the court may allow an amendment at diſcretion. 1 Sal. 47. Vide 
Amendment paſſim. e 


But in B. K. in the next term, or after plea, the plaintiff cannot 


inſert a new count, as indebitatus afſumpfit, Nc. C. Att. 315. Sti. 
Pr. Reg. t4t. _ | | | 
Vet after the general iſſue pleaded, when nothing is entered, 
but all remains in paper, he may amend matter of form, without 
colts, or giving an imparlance. C. Att. 3157 CITES 
And matter of ſubſtance, paying colts, or giving an imparlance, 
ꝛt his election. Ibid. | 4 
So, after declaration entered, he may, by order of the court or 
of a judge, amend a ſmall matter which does not deface the roll, 
paying colts, or giving an imparlance, at his election. C. Att. 
This is ſaid to be at the election of the defendant. | 
If the plaintiff pays coſts, the defendant ſhall plead, without 


new rule. Sal. 517. if the plaintiff amends the ſame term the de- 


fendant pleads. Sal. 520. 83 | | 

Otherwiſe, if he gives an imparlance. Gal. 514, 518. 

But after a ſpecial plea, the plaintiff, if he amends in ſubſtance, 
ſhall pay coſts, and has not his election to give an imparlance. C. 
At. 315. | 4 

1 
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| Bo, when the declaration is upon record, or ingroſſed, it ſhall 
not be amended, beyond what is allowed by the ſtatute of jeofails. 
1 Sal. 7. ae 5, 2 OH? 

So in C. B. before declaration entered, the plaintiff, by order of 
a judge or prothonotary, may amend, paying coſts, or giving an im- 
parlance at his election. C. At. 297. Mills 27. 

So, after declaration entred, before iſſue or demurrer entred. 
C. Att. 297. if the amendment be a ſmall matter, which does 
not deface the roll, it may be amended by the court, on payment 
of coſts, and giving liberty to plead with a new imparlance. bid. 

[In guare impedit, after oyer of original craved, plea pleaded, and 
variance ſhewn between the writ and the court, the declaration 
may be amended on motion, and payment of coſts, and declaration 


ſhall plead de novo. Reppington v. Tamworth ſchool, P. 33 G. 2. 


2 Wilf. 118.} 


And tho' the declaration was delivered many years back, if 


nothing be on record, it may be amended, paying colts, or giy- 


ing an imparlance to the defendant, at his election. Pr, 


Reg. 20. 5 ; 
Latitat againſt A. and B. A. only ſerved, declaration delivered 


to him as againſt both, ef that term; alias capias againſt both; B. 
ſerved ; declaration delivergd as of the fame term; the proceed - 
ings ſhall not be ſet aſide for delivering declaration as againſt two, 
when only one ſerved, but declaration amended by intitling it of 
the term after both were ſerved. Stork v. Herbert, H. 22 G. 2. 
2 Wil. 242.] | | 
- . S0 after the record is made up for trial. Per Holt, 1 Sal. 47; 
R. where the action would otherwiſe be loſt. ' 3 Lev. 347. F.g. 
193. ; | 1s ny | 
"Or, after demurrer joined, if the whole be in paper. Mod. Ca, 
38. Vide 1 Ld. Raym. 669. 679. | | 
So, after error brought, upon payment of coſts. 3 Mo. 113. 
So, an information may be amended without coſts or imparlance, 
in a matter of form. 1 Sal. 50. ; 
So an information may be amended after plea, when the whole 


is in paper. 1 Sal. 47. 


So, a plea to an indictment, after a replication to it is deliver- 


ed; tho” the plea was filed, but not entred on record. R. 1 Sal. 


47. | 
Vet the king, or the proſecutor, ſhall pay coſts for an amend- 
ment, where a common perſon ought. 1 Sal. 193. 


But, generally, after iſſue joined, and notice of trial, no amend · 


ment ſhall be allowed. R. 2 Med. 144. 

In a gui tam action, to which the general iflue is pleaded, and 
the cauſe is carried down by proviſo, but poſtponed for length, the 
declaration may be amended on motion, but the defendant ſhall 
have liberty to plead de novo. French v. Whitfield, T. 10 & 11 
G. 2. Andr. 13.0 5 mY "97-3 — 

[The court will not give leave to amend declaration after the 
term next after the term it was delivered, and after _—_— 
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has pleaded ; eſpecially if defendant is in cuſtody. Auleer v. 
gelle, M 3. » 1 

And if a declaration be delivered, materially varying from the 
original declaration, the prejudice ſhall not be to the defendant, 
but to the plaintiff, becauſe his attorney was paid for the copy de- 
livered. Per Rule 1654. Mills 28. FVideC. Att. 298: 

In ejectment the time of the demiſe, (which is not yet come by 
a miſtake of the year,) ſhall not be amended after verdict. R. 1 


Sal. 48. 


Otherwiſe, in a judgment on a warrant of attorney; for elſe 


the agreement of the parties would be defeated. 1 Sal. 48. 
So, after a demurrer entered upon the roll, no amendment of 
the declaration ſhall be allowed. K. t Sal. 50. 


After judgment is arreſted, declaration cannot be amended, 


tho on payment of cofts. Semb. ſed Q: Collins v. Gibbs, M. 33 
G. 2. 2 B. M. 899. ] | 

[If plaintiff moves to add a count, to make his declaration 
good from the delivery, ſo to prevent ſuperſedeas ; court will not 
grant it, unleſs he agrees to a ſuperſedeas ſix days after term. 
Barnes 500.]J | S 

When a declaration may be altered upon payment of the debt by 
the defendant. Vide poſt, (C. io.) _ | 

When a declaration ſhall be amended upon the ſtatutes of jeo- 
fails, (vide Amendment, (L. 1, 2.) —- When a plea, vide poſt, (E. 
39.)—Amen« ment, (M.) 3 x 


(C. 7.) The Form of a Count, or Declaration. 


The count or declaration is an expoſition of the writ, and adds 


time, place, and other circumſtances, ſo that it may be tried. Co. 


I. 303. 5. 17.4. | 

But this is to be underſtood of perſonal actions, for, in real 
and mixt actions, it is nos uſual to count of the year, day, and place. 
Pro, Count. 59. N | 

In debt for goods fold and delivered,“ an allegation that the 
| defendant, at Weſtminſter in the county of Middleſex, was indebted 
to the plaintiff in a certain ſum for goods ſold and delivered, with- 
out an allegation of an expreſs contract, and place where ſuch con- 
tract was made; on ſpecial demurrer for theſe cauſes, the contract 
and venire well laid. 2 Term. Rep. 28.“ | 

The declaration, regularly, ſhall be delivered of the ſame county 
where the original was ſued. | | 
But if it be in another county, it is good as to the defendant, 
tho? his bail will thereby be diſcharged. R. 3 Lev. 235. 

The true day of filing bail ſhall be inſerted in the declaration. 


es . N 
[Defecdane has a right to call on plaintiff to intitle his declara- 
tion agreeable to the true time of delivering it. Thomp/on'v. Marſhal, 
T.24& 25 C. 2. 1 Vilſ. 304 Wilkes v. Earl Halifax, M. 
5 G. 3. 2 Wilſ. 256.) | FO We 


3 


8 


the court, it need not actually be fled; till the next term. 3 Term 


the delivery of the det 
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A declatation intitled generally of the term, relates to the firſt 
day of the term; and the premiſes and breach being laid, on the 
firſt day of the term ay be preſumed to have been made before 


| aration ; becauſe, by a reference to the 
antient practice of declaring ore tenus, the declaration cannot be 
fuppoſed to have heen delivered till the ſitting ob the court on that 
day. 1 Term Rep. 116.“ | 

A declaration muſt be intitled of the term in which the writ is 
returnable, though in certain cafes according to the practice of 


Rep. 624.* ; | 

{Superfluous counts may be ſtruck out, with or without coſts, 
according to circumſtances. Barnes 335, 341. 344-] 

{A declaration may be referred for ſcandal and impertinence, 
(as if a ſurgeon declares for curing defendant of the foul diſeaſe) 
the words ſtruck out, and exemplary coſts given ; the rule for re- 
ferring ſcandal, tc. ought to be the ſame at law as in equity. Pr 


| Cur. Anon. H. 28 G. 2. 2 Will. 20.] 


(C. 8.) 
in B. R. 
Ought to 
be in cuſtod. 


mar. Mar. 


be a committitur of the party, or bail put in by him in B. R. 


corpus to B. R. before the plaintiff could declare. 


out leave of the court. R. Ray. 58. 


The plaintiff cannot declare againſt one in B. R. but in cuffadia 
mareſcalli. Tro. El. 223. | 

Except where the defendant has privilege. 2 Sand. 415. 

Or the action is brought in Middleſex. Dy. 118. a. 

Mar. Mar. noſtræ ſhall be intended, marihal of B. R. Gal. 
602. | | 
And now, by the ff. 4 £9 5 V. © M. 21. if a defendant taken 
on a procefs out of H. R. be detained for want of ſurety for ap- 
pearance, the plaintiff may deliver a declaration to the priſoner, 
or the gaoler in whoſe cuſtody he is, and in the declaration al- 
ledge, in the cuſtody of what ſheriff, bailiff, fc. the priſoner is at 
the time of the declaration delivered, which ſhall be as effeQual, 
as if alledged, in the cuſtody of the marſhal of the Mar/hal/ea. 

If he be inaQual cuſtody of the marſhal of the Mar ſſiulſea, it 
is ſufficient in term to file a bill againſt them, and deliver a deck. 
ration to the turnkey. 2 Sal. 213. 

In vacation it ought alſo to be entered in the book of the mar- 
ſhal's office, quod remaneat in cuſſod ad ſet. A. B. Ibid. 

And therefore, before the plaintiff can declare, there ought to 


Rol. 581. J. 10. Poph. 145. 
And before the f. 4 0 5 V. & M. 21. if he was arreſted in the 
country, and there detained, he muſt have been removed by Hiabea- 


And tho' the bill relates to the firſt day of the term, the action 
ſhall not be ſaid to be depending till bail is filed. R. 1 Ven. 


135, 264. | 
But if a man was committed to the marſhal of the Mar/ha//e* 


for a contempt, the plaintiff cannot declare againſt him there with- 


So, if he was committed for any other miſdemeanor, R. 1 Sid. 
154- | 
80, 
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So, ir a man 9 be pardoned, he ſhall not be charged 


with an action in cuflod. mareſcalli, R. Sul, 500. 


Vet if the plaintiff declares againſt a man in cuſfadia mareſchalli, | 


when committed for a miſdemeanor ; guod fieri non debuit, fadum 
walet, Ray. 58. 1 Sid. 90. 5 | 
So, if the plaintiff declares againſt him there, and he is after- 
wards removed to the Fleet, the plaintiff may proceed in B. R. 
and after judgment remand him by habeas corpus to the marſhal. 
D. 1 Sid. 100. | | 


I the defendant be in B. R in cuſfod. mar. at the ſuit of any 


one, the ſame plaintiff may declare againſt him in another action, 
in the ſame or a ſubſequent term. | 

So a ſtranger may declare againſt him in the ſame term. K. 
Poph. 145, 6. Adm. 1 Sal. z. 3 1 

But, in an appeal, if the ſheriff returns cepi corpus, the plaimiff 


cannot declare againſt him in B. R. but upon the original, on Which 


the cepi corpus was returned; for there is no reaſon to commit the 
defendant to priſan, when he is ready to anſwer the writ, on 
which he was taken. R. 1 Rol. 581.7. 15. 3 
So a man, not in actual cuſtody, but upon bail is not liable to 
all other aQtions.. 1 Sad. 1. ö | 
So, if he is not in actual cuſtody, he may plead the privilege of 
C. B. tho he be arreſted by proceſs of B. R. and is thereby ſuppoſ- 
ed to be in cuſſodia mareſcalli, R. 1 Sal. 1. | . 
[A declaration againſt a defendant as a priſoner, muſt mention 
at whoſe ſuit.] ee | 
[But if it is in debt, and ſays the /atitat was de placito quod red- 


dat to the plaintiff, it is ſufficient ; for is muſt be underſtood it was 


at his ſuir. Morris v. Watkins, P. 10 G. 2 Ld. Raym. 1362.] 
And if he does not mention at whoſe ſuit, defendant may demur 


generally, Williams v. Wills, H. 19 C. 2. Wilſon 119. 


319 


In B. R. the defendant's addition is not neceſſary, ſor the decla- (C. 9.) 
ration is not founded on an original, and therefore is not within the Addition 


not neceſ- 
fl. WF, $- 5. „ * | | ſary, . 
So a recital of the plaint is not neceſſary, recital of a 


Nor a recital of the original at large, where the ſuit is there by plaint. 


original, R. Carth. 108. 
But in account and debt the uſual form is to ſay, A. queritur de 


B. in cuſt. mar. Ic. de placito quod reddat ei 101b. Ac. pro e wide- 


licet guod cum, c. | 

In covenant, de placite conven' fra. 2 Sand. 361. 

In caſe and ejectment, A. queritur de B. in cuſt. mar, Cc. pro 
es videlicet quod cum, c. | 

Yet the bill or plaint ought to be filed. 2 Cy». 186. 

And if the bill be filed before cauſe of action, it is error. 


Vide Action, (E.) | 


So, if there be a material yariance between the bill and decla- 


ration. R. Lat. 58. 2 C. 294. Vide Variance between Origi- 


nal and Declaration, poſt, (C. 1 3, 14, 15.) When 
ea 
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When it may be amended. Yide Amendment, (D. 7, 8.) 
So a new bill may be filed by leave of the court, where the old 
one may have been loſt. R. 2 Cro. 186. 1 | | 
So a declaration upon a bond, indenture, or other deed does 
not conclude with a profert in cur. fc. but after mention of the 
| deed is added curiægue did domini regis nunc hic oſtenſ. | 
If the plaintiff declares by ſuch a one, his attorney omitting his 
chriſtian name, it is error. R. 1 Rol. 336. Vide Attorney, (B. 7.) 


C. 10. [The firſt motion to bring money into court was in Kelyng's 
When mo time, and introduced to avoid the hazard and difficulty of pleading 
4 re a tender. Str. 787. | 5 
ught in- 

e e If the declaration be for a large ſum of money, where only a 
ſmall ſum is due, on motion of the defendant, and payment into 
court of the ſum due and coſts to the time of the motion, the 

7 plainriff ſhall proceed for the reſidue at his penl. 

And in B. R. if the defendant produces the rule at the trial, 
and the jury do nor give damages above the fum paid into court, 
the plaintiff will be nonfuited and muſt pay coſts to the defendanr. 

So in C. B. 5 | 

And the plaintiff ſhall have the money brought into court ; tho” 
he be nonſuit. Sal. 597. _ : 

payment of money into court under a rule for that purpoſe is. 
2 payment of record, and therefore the defendant can never reco- 
ver it back again, tho' it afterwards appear that he paid it wrong- 
fully. 2 Term Rep. 648.* 7 8 

herever the ſum demanded is certain, or may be aſcertained 

by computation, without any other diſcretion left to the jury, (as 

money for freight and demorage) it may be paid into court. 'Hal- 
let v. Eaſt- India Company, Fl. 1 G. 3. 2 B. M. 1120.] 

So in covenant, where the breach affigned is a ſum certain. 
Barnes 284. | A, 
And this is allowed in all perfonal actions, where the debt de- 
manded is certain: as in debt. 1 Vent. 356. Sal. 597. 

[On bond to ſecure annuity. Barnes 288.] 

[It may on debt for rent, and nil debet pleaded ; ſo in covenant 
for non-payment of rent. Barnes 280. ] 

{In debt for killing a hare, defendant may bring penalty and 

. coſts into court, (if no other count.) Webb v. Punter, M. 18 C. 
2. Str. 1217.] : 
If the court ſee reaſon to fuſpe that a gui tam action is pro- 
ſecured merely for the iſſue money, they will, on motion, permit 
it to be paid into court to abide the event of the ſuit. 3 Term 
Rep. 137.* „ | 
In indebitatus aſſumpſit. 1 Vent. 356. 
So in indebitatus afſumptſit and quantum meruit ; tho the quan- 
2 meruit is uncertain. Dub. per Holt, but afterwards agreed. 

Ts: _- - 5 
So in covenant, for non-payment of rent. R. Sal, 596. Per 
C. B. 3 Gee. | | 44 
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& in conan to find Het or pay 107. 2 Mod, Cx. 305. 


Ia replevin where the defendant avows for rent. Sal. 597, 2 


Med. Ca. 379. . 33 | 
[In-trover for money, he ſhall bring the whole money declared 
for into court. Anon. H. 5 G. Str. 142.) 
In ejectment where the entry was for non-payment of rent. Sal. 
97. Per C. B. 3 Geo. 3 5****VVV 
And now by the ff. 4 Geo. 2. 28. if the tenant at any time be- 
fore trial in ejectment pay to the leſſor or his attorney, or into 


| court, all the rene due and coſts, all proceedings in the ejectmene 
fall ceaſe. | hs 


So after judgment execution ſhall be ſtayed. 2 Mod. Ca. 345. 


[On bond with penalty, conditioned to pay money by inſtal- 


ments, and actions brought on failure of one payment, proceedings 
ſhall not be ſtayed on paying the ſum then due, and colts. Land 


y. Harris, P. B G. Str. 515. Contra, Bridges v. Williamſon, M. 1 


2 G. 2. Str. 814. Mayne v. Somner, H. 4 C. 2. IBid.] 


6: * debt on bond to pay momey by inſtalments, on failure of the 


firit payment plaintiff ſhall have judgment; but ſhall not take ont 


But where the action is only ior damages, defendant ſhall not 
be allowed to pay any ſum into court upon motion: as in cove- 
nant. R. 1 Vent. 356. if it be for not repairing. Sal. 596. 


* 


buſineſs. 1 Term Rep. 7 10.“ 


* 


v. Woodhouſe, M. 1 G. 2. Str. 787.] 


In debe for à fine in a manor-court, money cannot be brought 


* 


into court. Cd v. Freie, H. 1722. Bunb. 124]  * 
In trover for goods certain he ſhall not be allowed to bring the 

goods into court. Sal. 597. | _ bo 
Vor. V. Y [In 


Ia an action againſt an attorney, fot negligence in his client's | 


So in an action for immoderately driving a hired chaiſe, White 
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[In trover for a ſpecial chattel of certain value, which muſt be 
the ſole meaſure of damages, the thing demanded may be brought 
into court, or ordered to be delivered to plaintiff Fiſher v. 
Prince, M. 5 G. 3. 3 B. M. 1363.] „ 

But where quantity or quality is uncertain, or tert may en- 
hance damages above real value, and no rule to eſtimate additional 
value, it ſhall not. Ibid. ] | | FY 

[And tho' court orders the goods to be delivered to plaintiff, he 


may till proceed for damages at peril of coſts. Ibid. 


_ [A laced head, for which trover is brought, cannot be brought 

into court, Botwington v. Parry, H. 2 G. 2. Str. 822] 
Nor pictures. Olivant v. Perineau, T7. 16 G. 2. Str. 1191. 
Will. 23.) | | | 

[But the court may make rule to ſhew why the goods and cofts 
ſhould not be accepted. Barnes 281.] 

[But the court will not do this, if the goods have been altered. 
Barnes 484. 5 | 
[Money cannot be brought into court in debt ſur emiſſet, for 
goods fold. Leapidge v. Pongillione, H. 4 G. a. Str. 890.] 

It cannot be brought on a bond from bailiff for his good be- 
haviour, and payment of money to the ſheriff's uſe. Barnes 
285. | : - | 

7 or in debt on bond for performance of covenants in leaſe. 
Barnes 286.] 1 5 EN 
[Nor for the penalty of a charter party. Barnes 285.] 
{Nor in an action for dilapidations. Squire v. Archer, T. 5 G. 
2. Str. 906.] 2 
[Money cannot be brought into court in debt for rent, but the 
court will refer it to the maſter to compute what is due, on de- 


| fendant's undertaking to pay. Le v. Iriſh, M. 9 G. 2. B. R. . 


17 3. 0 | a 
| [Nor on covenant, if defendant is to render beſt beaſt for he- 


riot, or money, at plaintiff's election. Barnes 289.} 


[Nor on debt on bill penal, with count added on a arutuatus, 
but after verdict the court will not ſet it aſide. Barnes 283.] 
It cannot in an action of treſpaſs for the meſne profits, againſt 


| tenant in poſſeſſion, after judgment in ejectment againſt the caſual 


ejector, for this action is for a fortious occupation, Heldfaft v. 
Morris, H. 33 G. 2. 2 ilſ. 115.) 3 
In replevin where he avows for damage: feaſant. 2 Med. Ca. 


79. 
In replevin, after declaration and before avowry, proceedings 
may be ſtaid, on payment of rent diſtrained for and coſts, Barnes 


42 | 
Yer, tho' paying money into court, where the demand is for 
unliquidated damages be irregular, if the plaintiff take the money 


cout, he thereby waves the irregularity, and cannot afterwards have 


the advantage of a verdict, unleſs he recover more than the ſum 
id in. 1 Term Rep. 710.“ | „ 

Vet by the /t. 4 & 5 Ann. 16. in an action on a bond with a 

penalty, if the defendant bringe into the court, where the action 

| | depends, 
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depends, all the principal and intereſt due, and all coſts expended | 


in any ſuit in law or equity upon ſuch bond, the money brought 


in ſhall be taken in full ſatisfaQtion of ſuch bond, and the court 
may give judgment to diſcharge the defendant of and from the 


[Plaintiff Fought debt on bond againſt defendant adminiſtrator, 
filed a bill for di | 
tory; judgment for plaintiff reverſed on error; new action 
brought; and defendant moves to ſtay proceedings, on 40 5 Ann. 
on payment of principal, intereſt and coſts ; and the court directed 
coſts only of that ſecond ſuit, though the words of the act are, all 
coſts in any ſuit in law or equity on ſuch bond. Siſney v. Nevinſon, 
P. 12 G. Str. 699.] | ” 

| [If defendant moves to ſtay proceedings in debt on bond, on 
payment of principal, intereſt and coſts, and there is a ſuit in 


equity for the ſame matter, he ſhall pay the coſts there alſo. Lock 


v. $ , P, G. 2. B. R. H. 116. Vide Siſney v. Newinſon, 
ante, contra. : 


So, before this ſtatute, if the penalty of the bond was brought 


into court by rule, it was referred to the maſler or prothonotary 
io tax the principal, intereſt and colts for the plaintiff, and the re- 


ſidue was returned to the defendant. Mod. Ca. 101. Sal. 597. 
And the court will net oblige to the payment of another debt in 

conſcience before relief. Mad. Ca. 101. | 5 
So, in covenant, if the breach is aſſigned for non-payment of 

rent or a ſum certain. Per King Ch. J. Hil. 3 Geo. 

So in ejectment upon a condition broken for non payment of 


= rent. Per King Ch. J. Hil. 3 Geo. (Vide 2 Sir. goo.) 


But a proffer after notice of trial ſhall not be allowed, if the 
payment be not ſo ready as not to delay the trial. Mod. Ca. 25. 
So it ſhall not be allowed in debt on a judgment. Mod. Ca. 
[If the money is not paid into court when defendant has plead- 
ed tender with a profert in cur. it is no plea, and plaintiff may ſign 
judgment. Pether v. Shelton, M. 12 G. Str. 638. 1 
[It may be paid in at any time before plea pleaded. Barnes 
279. 281.] | Be 
[The court will not allow money to be paid in after plea plead- 
ed. Thornton v. Gibſon, Hl. 20 G. 2. 1 Will. 157. 3 286. 
349.] 3 ns 
gut now even after plea, it is perpetually done, by obtaining a 
| judge's order. 1 Term Rep. 711. | 3 | 
| [Nor after judgment for want of plea. Barnes 281. 285. 
[After iflue joined, it cannot be increaſed.. Barnes 282. 286.] 
[After general iſſue pleaded, the court will give leave to with- 
draw it, in order to bring money into court, aud replead it. Tarlton 
v. Wragp, T. 21 G.2. Str,12a71.) | 


Y 2 x 


covery of aſſets, and inſtituted a ſuit for an inven- | 
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3th 


en out by defen 


P EA DE R. 
TOr 6 idrate les, pay in möbey, tid plead general ite 


on tern. Barner 363. 5 45 
* widhdraw, pay money, and plead the lame plen. Barker 


The court will give leave to pay money as to ſome counts, and 
to rhe reſt SN | rure 
bankruptcy, but not to demur. Barnes 286, hy, : 
[And to plead general ffſue, and plene adminiſtravit. Barnes 

287. : 2 | £9] 435 

125 plaintiff replies after money paid in, he cannot afterwards 
take ir out and enter acquittal, without leave of tlie court and pay- 
ment of the defendant's coſts. Bur nes 357. 


*Plaintiff is entitled to all the coſts till the time of the defen- 
damt's paying money into court, though he afterwards proceed in 


the action. i Term Rep. 629.* ; ; h 
hut if he proceed to trial, he is not entitled to the coſts up to 
the time of paying the money into court, unleſs he recover more 
than the ſum paid. 4 Term Rep. 10, 11.* _ GN 
' * Though at the trial, a juror be withdrawn. 3 Teri Rep. 
657.“ 5 5 7 
14 pauper plaintiff ſhall have the money out of court, tho 
the verdict is for defendant; if not a pauper, defendant would 
hive it towards his coſts. Lee v. Holland, T. 1750. Junb. 


287.] . 5 
lll plaintiff recovers a Jeſs ſum, defendant ſhall have the mo- 


ney towards his coſts. Barnes —_ 
[Money * 1 into court on pleading a tender, cannot be tak - 


v. Robinſin, H. ꝙ G. 2. Str. 1027. B. R. H. 206.] 

[defendant does not pay the coſts taxed, tho' plaintiff recovers 
leſs than the money paid into court, yet he fhall have his coſts. 
Hand v. Dinely, H. 18 G. 2. Str. 1220.]. 


lil defendalt refuſes to pay cofts, attachment ſhall go. Barnes 


[Though plaintiff dies before trial, defendant cannot have back 


After refuſal, or iſſue joined, plaintiff may have it and 


the money. Barnes 281.] | 3 

f | colts, to 
the time of paying in, he paying defendant ſubſequent coſts. 
Barnes 280. 282. 284. 287. 357. | 


[Plaintiff ſhall have the money, tho' judgment is arrefted. 


Barnes 284.) | : 3 1 
[Ir may be brought into court in an aQicn at the fult of an tx: 
ecutor, and he ſhall loſe coſts, but not pay thein. Gulchfeld v. 


Scutt, P. 1 C. 2. Str. 796. Barnes 289.] _ 3 
(If plaintiff is an adininiftrator, and not ſo named, rule fhall be 

diſcharged. Barnes 280.] | | 5 | 5 
[It ſhall not be paid back to executors on defendant's deach. 


kt, 279.1 | 1 5 | | 
t is not of courſe, if plaintiff is an executor. Barnes 279.] | 
| | | — <6 


eneral iſſne, ſtature of limitations, atid ſer off 


ant towards his coſts, tho' he has a verdict. Cox 
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A. is indebred. to J. 2l. 52 ſor rent, and is always ready to 


pay B. keeps out of the way, and brings action; A. bc 


him before a judge to ſhew cauſe, why, on payment of d — 
and coſls, proceedings ſhould not be ſtaid; B. pretends other 


demands, which obliges A. to obtain the common rule to pay 


the money into court with coſts ; B. applies to take the money, 


and have the coſts taxed ; this is oppreſſive, and the court will 


diſcharge the rule as to coſts. Fohnſon v. fanlaud, 4 BS 31 G. 2. 
1 B. M. 578. 

If the plaintiff intend to take the money out of court, and to 
have the coſts taxed, it is now ſettled in B. R. that it is his buſi- 
neſs and not the defendant's to give notice of- an appointment 
before the maſter for taxing the coſts. 4 Term, Rep. 11, 13. = 
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But all declarations 3 in C. B. are founded on 5 (0. 11.) 
writ, original bill, or upon an attachment of privilege. . - 


228. 


upon an ori- 


And therefore, if the declaration there begins with A queritur, ginal, Ee. 


as in B. R. it is error. R. Lut. 228. 

The ancient courſe in C. B. was that the plaintiff declared upon 
the appearance, and after imparlance made a declaration de novo. 
2 Co. 89. 

But the firſt declaration was the foundation and warrant for the 
ſecond. Jhid. 

; And if there was no original, it was error at the common 
aw. 

- So, if there was no writ of privilege filed, where the ſuit is by 
attachment of privilege. KR. 2 Cro. 418. 

So, if the plaintiff declared twice on the ſame original, and one 
declaration varied from the other. R. Cre, EI. 416. 

But the want of an original is aided after verdi& by the ht. 18 
El. 14. Vids Amendment, (D. 6) 

And now by the /t. 4 & 5 Ann. 16. ofter judgment by confeſ- 
ſion, nil dicit, ron ſum inform, or after a writ of 1 executed, 


all defects are aided, as after verdict, ſo as there be a writ, ori- 


ginal, or bill duly filed. 


*And the defendant in error, may, ? application to the maſter 


of the rolls, obtain an original writ, to upport his judgment. Vide 


Imp. Prac. C. B. 607, 608.* 


[An original writ of the term in which final judgn is given, 


will not warrant that judgment, if it appear on the ſame record 
that there have been proceedings of a preceding term. Dyke v. 
Swweeting, H. 21 C. 2. 1 Will. 181.] 
(The memorandum need not ſet out in what plea, for the 
2 being recited v erbatim, ſhews itſelf. Barnes 331. 333. 


00 the original is returnable the ſecond return of the term, tho' 
FA placita are entered were the fame term, it 1s well engughs 
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for the whole term may be conſidered as one day, and in C. F. 
there are no ſpecial Placita. Philipps v. Philipps, T.1i& 12 6. 


2. Andr. 248. 
[But in B. R. where a debt accrues in term time, and in the 


ſame term the party comes and complains, he muſt have a ſpecial 


memorandum to ſhew that the cauſe of aQion precedes the bring- | | 


ing it. /bid.] 
| [And after verdiR, any default of this nature would be cured 
by f. 5 G.e. 13. in which S are not excepted. 


Ti 


(C. 12.) And when the ſuit is upon an . the original ſhall be re · 


nw cited in the declaration ſhortly. 

ſhall be re. As in account, annuity, covenant, debt, detinue and replevin, 

cited. (in which aQions the original is a ſummons) the declaration ſhall 
be 4. Oc. ſum, fuit ad reſpondendum 9. de placito, &c. 

And in actions on the caſe, ejectment, treſpaſs, Cc. (where the 
original is an attachment) the declaration ſhall be 4. c. attac/? 
fuit ad reſpondendum 9g. de placito. 

And in actions upon the caſe, Ic. where Shs writ contains the 
caſe at large, the writ prin was recited at large in the deck 
ration. Jide 2 Wilf. 394.“ 

But, now, by rude of court, the declaration ought not to recite 
all the original, but it is ſufficient to mention the nature of the ac 
tion, as A. attach fuit ad reſpondendum 9. de placito tranſg 9 225 
ſuper caſum. C. Att. 296. 

So in perſonal actions on a general ſtatute, except in debt. © 
Ait. 296. Per Rule 1654. Mills 26 

So in actions upon the caſe, or a general ſtatute by original in 
BK. . 7. 

The original recited is part of the n and therefore in 
treſpaſs, if the writ be recited to be wi & armis it is ſufficient, 
1 be afterwards omitted. R. Lut. 1509. Vide poſt, (3 M. 
7. C. 86.) 

If the writ for taking of goods ſays pretii or ad walentiom, Oc. 
it is ſufficient, tho' it be ni in the declaration. R. 1 Sid. 1 50. 


2 Cro. 654. 


If the writ ſays bona & annals ſua, - and the declaration omits 


fua. N. 1 Sid. 187. R. Lut. 1509. | 
But a vicious recital of an original does not hurt the declaration, 
if the writ itſelf, upon oyer, be not had; as, in e de ,cape 


averiarum for aueriorum. R. Sal. 701. 


(C. 13.) And the declaration qught to be conformable to the writ, a 
; Muſt be Lit. 30 3- a. . 
— And for variance between the count and the writ the 3 
original. may plead in abatement. Vide Abatement (G. 8.) And fee theregf 
5 what variance a plea in abatement is good. 
So a material variance between the count and the writ is error: 
as, if the count demands more, or leſs, than the writ, as where - 
wr 
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writ is quare clauſum fregit, the count quare clauſe. R. Cro. El. 


185. Vide poſt, (3 M. 6.) 
When the whole original writ was ſpread out on the roll, 


together with the count thereupon, if a variance appeared between | 


the 2»rit and count, the defendant might have taken advantage of 
it, either by motion in arreſt of +. "as writ of error, plea in 


abatemert, or demurrer. 2 Wilſ. 39 . 

*Bur afterwards, i It was Pos. <a] that if the defendant would 
take advantage of a wwriance between the writ and count, he muſt 
demand oyer of the writ, and plead the variance. 2 ie 85. 


vit, and the count omits fregit ; for then the count omits the treſ- 
paſs for the entry into the cloſe, which was in the writ. R. fer 2 


I. Vemtris cont. becauſe the treading down the graſs in the cloſe | 


imports an entry into it. 2 Vent. 153. 


So a writ in replevin de aweriis, &c. a count de eguo. R. 8 


El. 330. 7 Ed. 4. 31. 6. R. Lut. 1181. 

So, in forger of falſe deeds, a writ of divers falſe deeds, and a 
count of a deed of feoffment. 35 H. 6. 37. 

If a writ in treſpaſs he contra parem nuper regis, and the decla- 
ration contra pacem regis nunc. 11 H. 4. 15. 2 Ed. 4. 24. b. 
So a writ for goods ad walentiam 20d. declaration ad os 

gol. R. Cre. El. 308. 

So, in an action on the caſe for a nuſance, if js writ be 
raiſing a yard and the declaration adds digging a gutter, R. 


EL. 829. 
So, in debt, if the 4 writ be in 1 debiti 1 ol. and the hib 


| declares for 201. R. Cro. El, 4 


So, if a writ of waſte be — the defendant ex dimiſſone = 


A. and the count ſhews a feoffment to B. who ought by recovery 
to declare the uſe to the defendant, it is bad; for it ought to 
have been (as appears by the declaration) ex «dimiſſiozre. B. R. Cro. 


El. 522. 


If the writ. be on the demiſe of the predeceſſor, and the count 


on the demiſe of himſelf, or e contra. R. 1 Rel. 432. 


5. 5 
So, if the writ be guare elauſum fregit et herbam ibidem corculca- 
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| Aud a material variance is not aided by verdict. R. Oo. Bl (C. 14.) 


185. B29. 330. 722. R. 2 Vent. 15 3. Per Nwell acc. but Treby 
cont. Lut, 1181. Vide Amendment, (D. 18.) 

But miſpriſion of one original for another, as ſummoned for ar- 
tached, is only form, and aided by verdict. Semb. 2 Cro. 108. 
Cre. Car. gt. 4 Med. 246. 

In an action on the por if the writ is recited ſummonit. in- 
ſtead of attach. it is well. Brown v. Morgan, M. 4 G. 2. Fort, 
341. 

So, on debate, in the eaſe of a member of parliament. Lockyer 
v. Chet ynd, i in C. R. Fort. 341. 

So, if the original be certified in one county, where the 

aQion was in another, it Jhall not be intended the original 


When a va- 
riance ſhall 
be aided. 


% 
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(C. 15.) 


fatal. 
Special 
count upon 
a general 
writ, 


- 


What vari- 
ance is not (G. 8. 


nenn 


in the ſame eauſe, but rather that there was ng original, and this 
is aided by the ſtatute, R. 2 Cro. 655. 674. Vide Amendment, 
D. 8.) | hs. LEE a . ff A . 

' Or of another term, or between other parties. R. Cro. Car. 327. 
R. 3 Mod. 136. * ; 5 

[Special original in L. plaintiff declares in M. defendant takes 
the declaration out of the office, plaintiff ſues out new original in 
M. proceedings ſhall not be ſet aſide. Barnes 415.] | 

So, if the original recited in treſpaſs be only for one day, the 
declaration for treſpaſs on ſeveral days. R. 4 Mad. 246. 

If the original certified was ſuch, as the defendant was outlawed 
upon; for then the plaintiff may declare upon that or upon a new 
original. R. Jon. 442, 3. | 

So if, upon no original being aſſigned for error, diminution be 
alledged, whereupon the cu/fos brevium certifies an original of the 
term in which the placita is entred, which is a variance ; it may 
be ſuggeſted that there is another original in the ſame, or a pre- 
cedent term, and there ſhall be another certiorari for it. R. 1 Sal. 
26%. | 24 
So, on a certiorari for an original, the continuances ought not 
to be returned. 1 Sal. 269. Ha | 

Otherwiſe, if it be only a miſpriſion or ſmall variance, in the 
name of the party, or in the time, between the original certified 
and the declaration. Vide Amendment, (D, 8, g.) | : 

[In action for a falſe return, if declaration ſets forth a fieri 


facias, and a warrant to levy fo much which he had recovered 


againſt A. and the warrant is, to levy of the goods of A. ſo much 
as he had recovered againſt „ (omitting the name) it is 
good, the fieri facias being right. King v. Morris, T. 5 G. 2: Str. 
909.] . 


80 a ſpecial count on a general writ is good. Vide Abatement, 


As in aſſize de libero tenemento, if the plaint is made de 4 
acris ſaliceti commun eſtoverior', and of ſeveral rents. R. 8 Co. 


47, 8. | | | be? 
In aſſize of frequent diftreſs, if a plaint is, that he was ſo often 


diftrained that he could not manure. 8 Co. co. 3. CT 

If a capias be generally at the ſuit of the plaintiff, and the de- 
claration qui tam, it is well enough. 2 Bl. Rep. 722. | 

In guare impedit for the king præſentare ad eccleſiam que ad noſ- 
tram ſpedtat donationem generally, count may be ſpecial, gue /pec- 
tat ratione prerogative ſue regie. R. and aff. in garl. on a ſpecial 
demurrer for that cauſe. Ca. Parl. 164. 

In quare imp. præſentare ad ecclefiam, generally, the count may 
ſhew, that he has only two turns, &c. 5 G. 102. b. | ; 

So a variance, by the addition of a thing nat material is not 


fatal: as in treſpaſs for an affault and battery, the plaintiff 


declares 
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declares that the defendant ſtruck the horſe on which the plainif 
rode, fer guod the plaintiff fell; the variance between the writ 
which ſpeaks only of the battery of himſelf, and the count which 
ſpeaks alſo of the battery of the horſe, is not material; for the 
ſtroke to the horſe is only inducement to the battery of the plain- 
riff himſelf, and not alledged as the ground of the action. R. Mar, 
Pl. 10 

80 25 variance as to damages between the writ and the 45 
claration is not material. R. 2 Cro. 128. 629. Vide pt, (C. 


84.) 
(C. 16 ) Pledges found upon a Declaration. 


The plaintiff in B. R. or C. B. ought to find pledges de Fe | 
quendo ; for if he be nonſuit he ſhall be amerced. 2 Cre. 414. 

And he muſt find them or a bill, where the clauſe /i fecerit te 
ſecur Ec. is not inſerted, as well as upon an original. | 

So an attorney ought to find them, tho he ſues by attachment 
of privilege, where ſuch clauſe is not inſerted. R. Ny. 288. 4. K. 
Cro. Cr. 92. Hut. 92. R. 2 Lev. 39. 

When pledges {hall be ſound in replevin. Vide poſt, ( 3 k. 


5 Ihe nature of pledges. Jide Bail, (A. C.) 
They ſhall be found in debt qui tam. 1 Lev. 123. | 5 
But the king or an ens doth not find pledges ; for they ought 
not to be amerced. 8 Co. 61. 5. R. Cro. Car. 161. 4 Infl. 180. 
2 Leo. 185. | 
So they are not faund on an information. R. 1 Lev. 12 3-F #But the e fþ 
And the pledges ſhall be found on the purchaſe of the writ in 2 V. 


chancery. R. 2 Gs. 414. 3 Bulſtr. 279. Bo 3 
Or before the ſheriff, who may refuſe to execute the writ, and ſeevrity _ 
return no pledges found. 2 Co. 4:4. be given for 


Yet he may execute the writ before pledges found, if he pleaſes. colts. 
2 Cro. 414. ö 
For it. is ſufficient if they are "TOR at any time, pending the 
plea. - 2 Cro. 414. Mar. 46. 4 In/t. 180. Fon. 177. 
At any time before judgment, tho' it be in appeal. R. 2 Jen. 
154. Cont. in appeal. 2 H. 159. 8 
And aſter judgment and error brought, want of pledges may 
be amended by the ſheriff. R. 3 Lew. 345. 
The pledges are uſually entered on — bill or declaration at the 
end of the count. Dy. 288. a. 4 Inſt. 180. 
And. if no pledges were found, it was error by the common 
law. R. 2 Cro. 414. KR. Dy. 288. a. R. 3 Bul. 61. R. Mar. pl, 
40. Cro. Car. 594. 
And the omiſſion was not aided by the /f. 18 LI. 13. 2 Cro. 
414. 3 Bul. 298. R. Gro, Car. 92. But Hut. 92. makes a quare. | 
Acc. 1 Sid. 84. Per 2 J. Windh, cont. Ray. 51. R. Dy. 288. 8. 
in marg. Jon. 177. 
The omiſſion i is ſubſtance. R. 3 Lev. 39. 1 
0 ut, 
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Bur, if there be no original, that is aided, and the pledges 


are to be entred on the original; and therefore want of pledges 
is no error when there is an original wanting. R. 1 Sid. 84. K. 


177. 15 
And by the f. 16 & 17 Car. 2. 8. after verdict no judgment 
mall be ſtayed or reverſed in the courts of We/ftminfler, county pa- 


latine, or grand ſeſſions of Wales, becauſe no pledges, or but one, 


are returned on the original, | | 

And by the /. 4 0 5 An. 16. no exception ſhall be taken for 
default of entering pledges on the bill or declaration, unleſs it be 
ſpecially ſhewn for cauſe of demurrer. | 

[On demurrer, and for cauſe that no pledges are on the writ, or 
mentioned in the declaration, judgment fro quer. for he may enter 
pledges at any time before judgment. Mansfield v. Richman, P. 
2 G. 2. Fort. 3 30. Barnes 163.] © | 

[On ſpecial demurrer, for that declaration is without pledges, if 


the paper book with pledyes added is delivered to defendant, and 


he does not take notice of it, it is a waiver of the irregularity, and 
he is too late when it is ſer down for argument. Unfreville v. Lk, 
M. 10 G. 2. B. R. H. gig.) ; 

On ſpecial demurrer, on action by bill, and for cauſe, no 
pledges ; plaintiff may have leave to amend, and add pledges. Mal- 
fon v. Richardſon, T. 21 & 22 C. 2. 1 Vilſ. 226.) | 

So, if pledges are oinitted, after error brought for it and aſ- 
ſigned, the court will permit pledges to be entred. R. 3 Lev. 


61. | SEES 
; ant of pledges cannot be taken advantage of in error, tho? 
the judginent was by default. How v. Denin, T. 2 G. 3. 2 
Wilſ. 142.) NES | | | 

So, if an infant attains his full age before judgment, and no 
pledges appear to be entred, it is not error; for if pledges were 
neceſſary when he came of age, they might have been entred be- 


fore his age on the writ. R. Jon. 177. 


(C. 17.) Count or Declaration muſt have Certainty. 


And the count in every court ought to have certainty and truth, 
Co. Lt. 503. a. Fl. Com. 84.122. | LET 

And the certainty ought to be ſuch, that the court may give 
judgment upon it, the defendant anſwer to it, and a good iſſue 
be joined thereon. (Vide Co. Lit. 303. a. Pl. Com. 84. 

And there are t/ree kinds of certainties. 1. certainty to a cer- 
tain intent in general. 2. certainty to a common intent. 3. cer- 
tainty to a certain intent in every particular. The 4% is 


rejected in all cafes, as partaking of too much ſubtlery. The 


ſecond is ſufficient in defence; and the firſt is required 
in a charge or accuſation, Cop, 682. wide Dong. 158, 159. 


T 


: | 
(153) 2 "** -. who 
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159. (153.) 


And therefore the parties, demandant or plaintiff, tenant or de- (C. 18.) 
fendant, ought to be well named. | CY * 
f the plaintiff ſue the deſendant by a wrong chriſtian name, N 
and the defendant appear by his right name, the plaintiff may de- 

clare againſt him, by ſuch right name, otherwiſe if the plaintiff 

| file common bail for him according to the ſtatute, by his right 
name. 3 Term Rep. 611.* TIE 5 5 

What ſhall be a miſnomer of the plaintiff or defendant, Vide 

Abatement, (E. 18, 19. F. 17, 18, &c.) OM 

When the omiſſion or miſtake of the name of a party vitiates 
the count, or rot. Vide Action on the Caſe. (H. 2.) | 
| [Any variation in the naine of a corporation is fatal ; as Auffri- 
alia for Au firalia. Turvil v. Aynſworthz M. 1 G. 2. Str. 787. Ld. 
Raym. 1515. | 7 ; =. 

If a declaration by A. B. ſhews a title cuidam A. B. it cannot be 
intended to be the plaintiff. R. 2 Lew. 207. 

If it charges quod prædict. A. B. depoſuit, where two of the ſame 
name are mentioned before, it ſhall not be intended to be the de- 
fendant. R. Oo. El. 267. | 

But where there is mention of a manor or name befure ex- 
preſſed, it ſhall be intended the ſame, tho pra did. is omitted. R. 
2 Cyo. 192. IT | „ 

[If plaintiff and defendant have the ſame name, if it appears 
on the record which is which, as on oyer ct a bond from A. B. of 
C. to A. B. of D. and the declaration begins 4. B. of C. was ſum- 
moned, Oc. it is ſufficient, tho the addition is not repeated again. 
Jen Connor v. nun Conner, T. 8 G. 3. 2 Will. 386.] > 

[ The alas dif. muſt be in the ſame language as in the deed, 
Rurnes 241.] : | ; | 


*The third kind of certaingy, is required in eſtoppels. Doug. 


— 


So the time of a matter charged in the declaration ought (c. 19.) 
to be certainly alledged ; and therefore in aſſumpſit, if the plain- Certainty of 
tiff omirs the day when the promiſe was made, it is bad. Tel. W 


94. 5 the i , 
2 in trover, if be omits the time of the converſion. Cyo. 

- 97- 5 
If he declares on a leaſe for years made to him, he ought to 
ſhew the day when the leaſe was made. Pl, Cam. 24. 4. 

So in all caſes where the day or time is ifluable. Pl. Com. 24. 
So the time of every fact, material to maintain the decla- 
ration, ought to he alledged : as, in trover, the time of the 
converſion as well as the time of the poſſeſſion by the plain- 
tiff, and of the finding by the defendant ought to be alledged. 
K. for the converſion is material and traverfable. Co. Fl. 97, 


98. | | 
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In re/cous of a diſtreſs for rent, the days of Nn. 10 the rent 


ought to be alledged. Kitt. 227. a. 
In treſpaſs ſor deraining his ſervant, the plaintiff ought to ſhew 


the time of his retainer. Pl, Com. 24. 4. 


That the defendant, on the 6th of May, and on divers other 


days ard times betaveen that day and the commentement of the ſuit, 


3 the plaintiff,” is bad. Coop. 828. 
If the defendant pleads a 2 he ought to ſhew the day of 


the making of it. H. Com. 31. 
So, if no time be alledged but Ve a (viz.) and the time there | 


mentioned be repugnant, by reaſon of which the viz. ſhall be re- 
jected, then the declaration is bad for want of time. Lat. 201. 
Vide infra. 

If the defendant pleads a fact, which is traverſable, but not la- 
cal, he ought to alledge it to be at the time and place mentioned in 


the declaration. R. Lut. 14. 
If the declaration ſtate a corrupt contract made the 21ſt 


December 1774. giving day of payment to the 23d of December, 


1776, and iſſue be joined on it; evidence of a contract on the 


23d of December, 1774, for two years, will not ſupport the iſſue. 
Cone p. 671.” 


But it is ſufficient if the time ha in the declaration, tho | 


it be not in the writ recited by the declaration. Vide ante, 
(C. 12.) 

Or if a thing may be coupled to a time before alledged z 4as 
in treſpaſs quare clauſum fregit et adtunc et ibidem inſult fecit et 
ciflum cepit, it is good, tho no time is repeated for the taking of 
the cheſt. R. 2 Cro. 443. 

{On information in debt, for duties of goods imported in May, 
evidence may be given of ſeveral importations at ſeveral times. 
Attorney-General v. Hatton, H. 1728, Burb. 262.) 

[On information in debt for non-payment of duties, exi- 


dence may be given of an importation ſeveral years before the 


time laid; but the court will, on application, confine the evidence 
— a certain time. Attorney-General v. Weeks, M. 1726. Bund. 


"ho 5 { if it be alledged that A. determined quod prædid“ 100 
guineas fuer waloris, Ec. wiz. apud B. R. Lut. 467. 

Or, it time be alledged io a thing tantamount; as in trover, 
if the plaintiff thews a time of requeſt and refuſal to deliver, 
tho no day of converſion be alledged, it is ſufficient; for- a 
refuſal to deliver on requeſt amounts to a converſion. R. Co. 
Car. 262. 

80 to a „ier matter no time need be alledged. N. Com. 


24. 4. 


561. 
So in quare impedit. R. Sal. 561. 
And if a more certain time ls mentioned it is not material or 


fraverlab.e, K. Sal. 561. 
50, 


So- in real TIEN no certain time is neceſſary, ſor tempare 
gacis, tempars dom. reg. nunc, or nuper reg. is ſufficient. R. Sal. 


P LEA D E R. 


So, it is ſuſficient, tho it be imperfectly alledged : as, in tro- 
ver, if the plaintiff ſays that he was poſſeſſed 9 Maij of goods 
and loſt them, and the defendant fonnd them, and pyftea ſci 
1 Maij converted them, it is good, tho? the converſion is alledged 
to be before the loſs ; for poftea is ſufficient, and the day ſhall be 
rejected, being after the /cil't and repugnant. K. 2 Cro. 428. 

[So in covenant, if plaintiff declares on articles, dated zoth 
September, 5 G. (which is 1718) and then ſays, po/ea, ſcil. iſt May 
17918; this /cil. ſhall be rejected, as inconſiſtent, and then it will 
ſtand that he covenanted the 30th September, and yoſtea committed 
the breach. Hayman v. Rogers, M. 6 G. Str. 232.] e 
Il plaintiff declares againſt the parſon, that he left his tithes 
on his field, per quod he loſt the uſe of that part under the cocks, 
from 2oth Auguft, the time of cutting, to 2oth December, it is well 
enough, tho? the parſon was not obliged to carry them away on the 


2oth Auguſt ; ſor the jury may apportion the time, or the plain- 


tiff releaſe it. South v. Jones, M. 6 G. Str. 245.] 

Or in treſpaſs in Mic fuel mas term, for an aſſault 1 Sth October, 
and impriſonment for 25 weeks, which is long after action depend- 
ing. Webb v. Turner, T. 11 G. 2. Str. 1095. Andr. 250.] 

Debt on bond for not perforining award; plea that arbitrators 
did not make award on or before 21ſt May. Replication, that 
arbitrators, after making bond, and before exhibiting plaintiff's 
bill, to wit, on 21ſt May, did make award; this is a ſufficient al - 
legation. - R. on ſpecial demurrer. Bi ſſex v. Biſſex, T. 5 G. 3. 

. M. 1729. | | 

; So, in . if the plaintiff declares on a leaſe 3 Maj, 
virtute cujus he entered and was poſſeſſed, till the defendant poflea 
fcil't i Maij, ejected him, the day aſter the /cilr is repugnant 
and fhall be rejected; for it is ſufficient that he entered wirtute di- 
miſſionis et poſtea was ejected. R. 2 Cro. 96. But this judgment 
was tiſapproved by the Ch. F. 1 Sid. 8. R. acc. 2 Cy. 136, 662. 
154. R. 2 Bul. 29. | | 

So, if there was a blank for the day. R. 2 Co. 312. 

So, if a man pleads that before the obligation /ci/t 1 Od. and 


the day mentioned is after the obligation, it ſhall be rejected as | 


repugnant, after a demurrer, as well as after verdict. R. 1 
Lu. 194. | 7 „ 
Bur if by the rejection of a day iurpoſſible or repugnant, no 
time appears when the fact was done, it is bad: as in aſſumpſit, if 
the plaintiff declares on an indeb. aſſumpſit and then adds another 
count, which begins cumę; etiam deft. poſtea ſcil't 1 Maij, (which 
day is before the time alledged in the firſt count) this is bad; for, 


if the day after the ſcili is rejected, vo time appears for the pro- 
inife in ths 


| e 2d count. R. after verdict, Tel. ga. | 
So, if the jury find a leaſe made 1 Maij hitbend' a die dat”, vir- 


tite cuſus plaintiff coden 1 Maij was poſſeſſed guouſg; defendant 


Pſrea, (viz.) eodem 1 Maij ejected him, it is bad; for if the day 
after the poſtea is rejected, no time appears when the ejectment 
could be, for poſtea does not import, ther the ejectment was after 


the 
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the leaſe commenced, which did not commence till the 2 May. R. 
after Verdict, r Sid. 8. ; 


So by the f. 16 F 17 Car. 2. 8. after verdiQ judgment ſhall 


not be ſtayed, or reverſed, for a miſtake of the day, month, or 
year in any declaration, Ec. where the right day, mouth, or year 


in the ſame, or any preceding writ, plaint, roll or record is once 


truly alledged. Vide Amendment, (K. 1, 2.) . 


So, if the day alledged be impoffible, or after che trial, it ſhall 
be aided after verdict. R. 8 W. 3. Int. Wall and Duke, (wide 


Ca. B. R. 105.) R. M. 8 W. z. B. R. int. Flackall and Heall, 


(Vide Comyns's Reports 12. Carth. 389. 5 Med. 286. Ca. B. R. 


102.) Vide poſt, (3 M. 5.) 


(C. 20.) 
Certainty 
of place, 
Vide ante, 


(C. 19.) 


But before the omiſſion of time to a material fact was not aided 


| by verdict. R. ut dicitur Cro. El. 97, 98. Per 2 J. but 3 cont. 


E. 377. 


So in a declaration a certain place ought to be alledged, 
where every fact material and traverſable was done. Vide 
Kit. 226. | | 

In what county an action ſhall be alledged. Yide Aion, (N. 
1, 2, 3.) a - | 

As, in trover, a place of Converſion otght to be alledged. R. 
Cro. El. 78, y. 

{So in ejectment, the place is material. Boddy v. Smith, T. 


10G. Str. 5 


5. | 
So in treſ 125 for taking of corn, if the deſendant juſtiſies for 
the toll of grain brought to market to be ſold and ſold, the place 


of ſale ought to be alledged, and it ſhall not be intended fold in 


the marker, unleſs it be ſo ſaid. R. Lut. 150. 

In debt on a bond, the plaintiff ought to count where the bond 
was made, tho' it be without a date. 

In debt, the deſcription of the place is not material, in treſpaſs, 

it is. Oats v. Machin, T. 10 G. Str. 595.] ä 

80 in an action on the caſe, that the defendant holds land in 


A. ratione cujus he ought mundare fofſas, he muſt ſhew in what 


place the ditches are. Kit. 226. | SDS 
So, if in debt on an obligation againſt an heir, the defendant 

pleads riens per diſcent, and the plaintiff replies aſſets, if he does 

not alledge a place where the aſſets are, it is error. R. 2 Cr. 


JOS» 
which was hired of S. at P. he ought to alledge the place, where 


he was abuſed. Semb. Ray. 187. 


So, in covenant, if the plaintiff alledges a breach by ſentence 
in the ſpiritual court, he ought to alledge the place, where the 


ſpiritual court was held, and if the place of the ſpiritual court, 


when the proceedings commenced, be mentioned, it is not ſuffi- 
cient : for it ſhall not be intended to have e tinuance in the ſame 
place, if it is not alledged. R. Lut. 305. | 


So, in an action on aſſumpſit, a place of the performance of the 


fact, averred to have been done as the conſideration of the pro- 
miſe, ought to be alledged. R. Sho. 50. Sal. 22 


So in an a the caſe for abuſing a horſe in a journey, 


As, 
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As, if the conſideration be, that he conſents to, and does not 


hinder a marriage; he ought to alledge a place of conſent, R. a 


Lev, 227. | | 

So in a plea, there ought to be alledged a place for every faQ, 
which is triable and traverſable. Lut. 1466. 

And therefore, if the defendant pleads a releaſe, he ought to 
alledge a place where it was made. R. Lut. 1142. 1501. R. 
Cro. El. 66. 78.98. R. H. 4 Ann. in C. B. int Barker and Pal- 
mer. (Vide Comyns's Reports 141. | 

So in a replication ; for if the defendant pleads, that being an 
attorney of C. B. he ought not to be ſued elſewhere, without his 
conſent, if the plaintiff replies that he did conſent, and does not 
alledge a place for a venue, it will be bad. R. Sul. 4. 


And there ought to be a certain place alledged, where the fat 
was traverſable, tho the iſſue be on another point. 2 Leo. 22. 


And if there he not, it is error; for it prevents the defendant's 
taking iſſue on it. bid. | | 

But no place is neceſſary for a thing which is only inducement. 
R. Pl. Cm. 190. 6 = | | 

So, two places for the ſame fact is bad. R. Dal. 106. 


The place alledged ought to be the county and the pariſh, ham- 


let, or other known place in the ſame county. (Cro. El. 260.) 
It is ſufficient, if the county be in the margin, and the decla- 
ration my mentions the county aforeſaid. Vide infra. 


But a fact, alledged in a hundred only, is bad. Cro. El. 260. 


Or, in a ward only; for it is in the nature of a hundred. R. 
Cro. El. 260. | | 

Or, in a county only, without naming a pariſh, vill, hamlet, 
or known place in the ſame county. K. after verdid, Hob. 89. 
K. 2 (o. 150. KR. 1 Sid. 178. 3 5 „ 

Or, the manor of S. without ſaying in what county. R. 2 
Cro, 27. | 
Or, at White/all, Tower-hill, &c. Semb. 1 Vent. 119. 

So, if the county be in the margin, and the declaration alledges 
a fact at H. in the county aforeſaid, it is ſufficient ; ſor it ſhall be 
referred to the county in the margin. 2 C. 96. R. 2 Cre. 618. 

Tho' another county be mentioned, by way of recital, in the 
declaration before. R. Cro. EI. 436. Cont, Cro. El. 311. 101. 
K. Gre. acc. El. 465. | 

[So Norfolk to wit, deelaration againſt A. of M. in the county 
of Wilts, for that at Catton in the county aforeſaid, is good for 
Norfolk. Sutton v. Fenn, M. 13 G. 3. 3 Will. 339.] 

, it is ſufficient, if the declaration ſays, that the houſe demiſed 

is ſituate in & ſuper acclivitat' de H. R. per 3 F. 2 Vent. 272. 


But in an inferior court, if the taking be alledged at A. it ſhall 
not be intended to be within the juriſdiction, tho the court be in 


the margin. R. 2 Co. 96. | 
So, if an addition be of the fari/h of A. without ſaying in 


what county, it is not good, tho' the county be in the margin. R. 


2 Cro. 167, 
1 If 
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where the land lies. R. 2 Aud. 304. 
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If it be coupled with à place alledged before, or after: as in 
debt for non - payment of 160 guineas purſuant to the judgment 
of J. and that the aforeſaid 100 guineas are of ſuch a valde, vis. 
ud N. tho' no place is alledged where the judgment of A. was 
given, : is good, being coupled with the value of the guineas. R. 
Lut. 487. a 

So in treſpaſs, quare ⁊carren fregit, et cuniculos fugavit, with- 


out ſaying, ibidem, is good. 


So in an indictment, guod intravit et diſſeiſwwit, without ſaying, 
ad tunc et ibidem. R. 2 Cro. 41. | 


| In trover, quod navem diripuit, rec non bona aſpurtavit et Corver- 
. e 180. 5 


In debt on a bond to pay, if A. dies before the iſt of Moy 
without iſſue then living; if it is alledged that A. died, having 
B. his ſon in plena vita apud D. it is ſufficient, tho he does not 
ſay where he had iſſue: for it ſhall be tried at D. where the iſſue 
was living. Per 3 J. Dy. 15. 

80, if the plaintiff, in debt for non- performance of a contract iu 
the embroidery of a gown, alledges a retainer at ſuch a place, and 
the time of embroidering it, but does not alledge any place, where 


the embroidery was to be done, and it is traverſable, whether the 


defendant embroidered or not, yet it is good; for it ſhall be 


| Intended at the ſame place where the retainer was. R. Cro, El. 


880. | 1 | 
So, if the plaintiff alledges, that he was ſeiſed of the parſonage 


of M. in M. aforeſaid, and of the parſonage-houſe, and preſcribes 


for a way from the ſaid houſe to 4. but does not ſay in what 
place the houſe is, yet it is good; for it ſhall be intended to be in 
M. R. Go. El. 88. . | 
In treſpaſs the plaintiff alledged, that the defendant put filth fo 
near his houſe in IL. and permitted the water in the defendant's 
yard to flow per quod the walls of the plaintiff's houſe were da- 
inaged, without ſaying where he put the filth or permitted the wa- 
ter. R. good. Hard. 61. | | | 

In debt on a bond, the defendant pleads a pardon, the plaintiff 
Teplies, that the bond was to the uſe of a receiver, no venue, where 


the bond was made, is neceſſary in the replication ; for it is ad- 


mitted by the plea, that there Was ſuch a bond. R. Hard. 187. 
In afſumpfit to convey land, if the defendant pleads perform- 


ance, it is not neceſſary to ſay in what place he conveyed it; for 


it thall be intended on the land. R. Mar. pl. 51. | 


If the plaintiff alledges ſeiſin in the defendant of a mill in D. 


anda nuſance by raiſing the mill-banks, without ſaying where the 
banks were. R. 2 Cre. 555. 557. HR 

If the plaintiff alledges a demiſe at H. and a diſtreſs in par- 
cel demiſed, without ſaying where it was; for it ſhall be intended 
If he alledges an aſſignment by the ſheriff of a term for years 
extended by him, without ſaying where ; for it ſhall be intended 


If 
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1f the fact is, in its nature, local. 

So, in a plea to the perſon of the plaintiff, as a bad ad 
dition, alien, &c. a place for the venue is not neceſſary; for it 
| thall be tried where the action is brought. R. 1 Sal. 2. 6. 


So, if judgment be by default, aſter a writ of enquiry, ii is not 


material, tho no place be alledged, where the promiſe was made; 
for the inquiry ought to be of nothing but damages, and this may 
be by any jurors of the county. R. Lut. 239. 

So, if the fact, to which no venus is alledged, be admitted by 
the bar, it is good. Vide poft, (C. 85.) 

Or the iſſue does not require a venue of that place. R. Ney. 9. 

So by the „. 16 & 17 Car. 2. 8. after verdict, the things there 
mentioned, or any other of the like nature, not being againſt the 


right of the ſuit, or whereby the iſſue or trial are altered, ſhall be | 


amended. 
But, before, the omiſſion of a place, when it was mated to 


be alledged, was not aided by verdict. R. OG. El. 78. 98. Per 


2 J. but 3 cont. Cro. El. 3779. Adm. Cro. Car. 525. 
From what place a jury ſhall come. Vide Amendment, (H. 1, 2.) 


So, a declaration ought to have certainty of the thing demand- 


is bad, if it does not ſhew the number and the kinds of fiſhin cer- 
tain. R. 5 Co. 35. 

So, in treſ] _ quare in Geng piſcar ſua piſcat fuit, et piſces 
cepit, without mentioning the quantity of ſpecies. R. 1 Vent. 
272. Dub. 1 Vent. 329. 

In debt pro 40 guarteriis frumenti, without ſaying of what ſpe- 
cies, the declaration is bad. Cro. El. 837. 


(C. 21.) 


ed: and therefore in treſpaſs for taking his fiſh, the declaration — 


e thing 


demanded. 


Or, pro 40 ulnis pann', without ſaying of wool or what other 


materials. bid. 
In an action upon the caſe for diſturbing him in his paſture, if 
the plaintiff ſays, quod ipſe cum quibuſdam aliis tenen per copiam, 


Oe. have the ſole paſture, without layiog with whom in particu- 


lar. R. 2 Lev. 178. 


So in treſpaſs, quare duas acras terre fodit et aſportavit, not 


ſhewing the quantity of the land taken away, is bad. R. after 
verdid, 2 Vent. 174. Vide poſt, (3 M. 5.) 

So, if it be, quare diverſas pecias ma/eremii aſportavit, it is bad 
for uncertainty. R. 2 Vent. 262. 
Quare ciſtas cepit, & weſlimenta in ciſta predid?, without ſaying 
in which of them. Al. . 

Nuare clauſum fregit et diverſa onera equina terre aſportavit, per 
quod wiam amiſit. K. 2 Vent. 73. 
Quare cepit quandam parcellam lane. R. 2 Lew. 195. 


[Aſumpfit pro diverſis rebus is ill. Semb. Spark v. 5: bher, M. | 


13 GC. Ld. Raym. 1450.] 
[Treſpaſs for taking away diverſa 1 et catalla, judgment ar- 
reſted for uncertainty. Matt v. Efington, M 12 0. Fort. 377. 


Kr. 637. 2 Ld. Raym. 1419. | 
You. V. F = 80, 


\ 
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So, in an action againſt the hundred, the deelaration is bad, if it 
does not ſhew the goods ſtolen in particular. Adu. 2 Sand. 379. 
S0, in debt for an amerciament, the declaration ought to thew 
the certain ſum, at which the defendant was amerced, and it is 
not ſufficjent to ſay; to what ſum it was affeered. R. 3 Lev. 
206. | | 
And want of certainty in the declaration is not aided by ver- 
dict. R. 5 Co. 35. J. R. Oo. El. 817. 

Nor ſhall be ajded by the ,. 16 & +7 Car. 2. 8. which ſays 

that judgment ſhall not be arreſted for any other matter that doth 
not alter the nature of the action or trial. R. 1 Vent. 272. 


lla debt for freight on a charter- party; if the breach aſſigned 


(C. 22) | 


Certainty in 


other cir- 


cumſtances. 


is, that defendant has not paid for freight 2ool. with average 
accurding to charter-party, it is good, tho it does not ſay to what 
the average amounts. Hodd v. Atkinſon, MH. 10 G. 2: B. R. H. 


12 for a bond of the lord viſcount Cave, whereas it was 
Gage, and ſo called throughout afterwards Gave; ouly ſurpluſage, 
Alcorn v. Weſtbrook, M. 19 C. 2. Wilf. 115.] 

[Treſpaſs for taking divers quantities of china-ware, ſufficient, 
Barnes 276. | GG : 


It ought to ſhew plainly and certainly all circumſtances mate- 
rial for the maintenance of the action; for if there are two in- 
tendments, it ſhall be taken moſt ſtrongly againſt the plaintift. N. 
Com. 202. B. | 

Thus the exceptions in the enacting clauſe of a ſtature, which 
creates an offence and gives a penalty, muſt be negatived in the 
declaration: but where theſe exceptions are contained in a ſubſe- 
quent proviſo, that is not neceſſary. 1 Term Rep. 141.“ 

As in debt upon a contract to pay 20s. upon waſte done, and 
plaintiff ſhews that defendant committed waſte ; it is net ſuffict- 
ent, without ſhewing how the waſte was done. | 

In reſcous on a diſtreſs for rent, he ought to ſhew on what days 
the rent was payable. Kit. 227. 2. | 

In an action upon the caſe by a parfon, who intitles himſelf by 
the reſignation of B. for dilapidations, he ought to thew how the 


| reſignation was made. R. Lut. 116. 


(C. 23.) 


In an action upon the caſe for overloading his horſe, he ought 
to ſhew how or with what weight he overloaded him. R. 2 Les. 
104. | LT, | 2 5 
In prohibition upon a difcharge of tithes by unity at the time of 
the diſſolution, he ought to ſhew ſuch an unity, by which he may 
be diſcharged, R. Hob. 296, Ec. 95 

(If a cuſtom is alledged, that ſuch a one has a right to his free · 
dom, paying a reaſonable fine, and the evidence is, that he fliould 
Pax Gs. 8. it is well enough laid. Moor v. Mayor of Haſtings, Ii. 
10 G. 2. Str. 1070. B. R. H. 353. ] ä 


So, if the declaration be repugnant or inſenſible, it will be 


Declaration bad: as, in treſpaſs for taking away timber jacen' erga confecbionem 


muſt be ſen · 
fable. 


domus 
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domus wiper lf, ; for it cannot be for the building of a houſe 
which is already built. R. 1 Sal. 213. 458. 

So, in covenant, and a breach aſſigned. quod Are tempore quo 
ſervivit he departed from his ſervice. R. 1 Sal. 2 

Sa, in an action upon the ſtatute of uſury, that 4. Jet to B. and 
pro dando to A. ſuch a day of payment, he agreed. R. f 1 Sal, N cont. 
325. Vide poll, (C. 25.) 1 

So, if the 3 has a blank for a day or adds: or other | 
material thing, whereby it is mon, 7 it will be vad. K 2 | Oro: 


498. 


But in a count, a certain intent in general is ſufficient. Ge. Lit. (o. 24) 
303. Vide Action upon the Caſe upon ¶ Hump fit, (A. 3, 4.) But certain- 
As in aſſumęſit to pay ſo much if he marries the daughter of the 2 
defendant at his requeſt, if he ſays that he did marry her, without rx ny = 
ſaying, at the defendant's requeſt, it is good ; for it ſhall be intend- What cer= 
ed. K. Cro. Car. 194, 5. tainty is 
Ia account as receiver, till the feaſt of S. Mich. without ſayi ing oy a * 
what S. Mich. viz, S. Mich. in Tumbd, or S. Mich. Arch. yet it is pry, e, 
good; for it ſhall be intended S. Mich. Arch. which is the moſt * 570, Kc.) 
| known and notorious. 

In debt on an indenture, which contains an agreement for a 
marriage between him and A. if the eccleſiaſtical law permits, if he 
counts of a requeſt to marry, and that A. refuſed, it is ſufficient, 

- without ſaying he requeſted to marry at a canonical time. 

In an action on a ſtatute, which gives to all ſubjeQs, c. if the 
plaintiff alledges, that he is modo ſubditus, it ſhall be intended that 
he was ſo at all times. R. 1 Lew. 121. 

*] bat the defendant uſed a gun being en engine to kill and Aa roy 
the game, is good after verdict; to kill, Ec. ſhall be referred to 
being an engine,” and not to“ ufed a gun.“ Comp. B25.» 

In ofſump/t to ſatisfy for goods, if he ſays, that ſo much is minus 
ſatis to ſatisfy him, it is ſufficient, for if the plaintiff does not de- 
mand more, he muſt be content with ſo much. R. 2 Cro. 552. 

*In detinue, the values of the ſeveral parcels need not be laid 
ſeparately in the declaration. 2 Bl. Rep. 853.» 

[in action for maliciouſly holding to bail in an inferior court, 
for thirty ſhillings, it is not neceſſary to ſer forth for what ſum the 
court can hold to bail; for by 12 G. 2. no court can hold to bail 

for leſs than forty ſhillings. Smith v. Cattel, P. 8 G. 3. 2 Will. 
376. 

3 againſt the anden only, ſtating that he and an- 
other made their promiſſory note, by which they jointly or * 
Promiſed to pay, Is good. Cowp. 832.5 


And words ſhall have a reaſonable intendment and conſtruction. 2 260 
Vide Action upon the Caſe upon Aſumpfit, (A. 5.) 
And therefore in aſſize, if a man complains that the king words ll 
ſeized of ſuch a park granted officium parci ſui, without 1 fonable in- 
| led) yet it is good; for it ſhall be intended the park tendment. 
. 
b 3 2 befor ce 


* 
| 
; 
i 
' 
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before mentioned, fredid” being mentioned before and after. 8 
+ If . 

If the plaintiff alledges a demiſe to A. virtute cujus, he entred, 
it ſhall be intended that he entred immediately. R. Lut. 108. 

If a cap. utlagat” or other judicial writ be pleaded, as iſſued 
ſach a day, and it is not ſaid to have iſſued in term-time, it is 
good; for it ſhall be intended, when no cauſe to the contrary ap- 
pears. R. Lut. 333. | | | | 

If it he pleaded, that A. was ſeiſed. that he died ſeiſed, with- 
out ſaying v, it thail be intended that A. died ſeiſed, it being 
ſaid before that he was ſeiſed. R. Lut. 1172. 

If an uſurious agreement be alledged between A. and B. and 
that A. the lender fro dundo diem ſolution” to A. haberet ſo much, 
it ſhall be intended, that it was pro dands B. diem ſolutionis A. 1 
Sal. 325. ; | 

If — declaration ſays quod def proſecut fuit et adhuc proſeguit 
ſuit, it ſhall be intended, at the time when the action was com- 
menced. R. 3 Mod. 103. 4 Mod. 15 2. | 
Iln caſe on promiſſory note, ſet out to be made 2d Nowember, 
to pay on the 31ſt December next : next ſhall be intended next 
after the date of the note, not next after the action brought. Car- 
bonel v. Davis, M. 7 G. Str. 394.] . 

If a declaration in waſte be guod A. feoffavit B. to the uſe of C. 
and his heirs, it is ſufficient, without ſaying quod feoffavit B. and 
lis heirs. R. Mo. 871. | | | N 

So, if an action be ſeveral in it's nature, ſuch preciſe certainty 
is not neceſſary : as in an action on the ff. 2 H 3 Ed. 6. as rector 
of the churches of D. and S. for not ſetting out his tithes on 400 
acres of land in D. ard F. it is ſufficient, without ſaying how 
much land in D. and how much in S. for it is in the nature of 
treſpaſs. R. 2 Lew. 1. | 


(C 26.) And general words are ſufficient where the certainty lies within 
_ dege the defendant's notice. : 
are fuffci. 8s, if the words aſcertain the lands which are in demand, it is 
ent where Tufficient to plead a conveyance of them inter al. Lut. 1007. 
the certain- In an action on the caſe for not repairing a private road lead- 
1 ing thro” the defendant's cloſe, it is ſufficient for the plaintiff to 

it's alledge that the defendant as occupier of the cloſe is bound to re- 
notice. pair. 3 Term Rep. 766.» 
| But a defendant, who preſcribes in right of his own eſtate, 

muſt ſet forth the eſtate in right of which he claims the privilege. 


1d. ibid.* 


(C 27) o general words are ſufficient, where they are aſcertained by 
Where they other circumitances : as in treſpaſs, quare ciſlam fregit et diverſa 
— 3 veſlimenta in ciſta prædid exiſien cepit is good, without ſaying 
Je ag IF what veſtments. R Al. . | 
oumſtances. uare domum fregit et ſeparales claves pro aperiend oſlia domus 


predid cepit. R. Sal. 643. 
Puare 
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Sore clauſum fregit et ſpinas ſuas ad valent fo much fuccidit. 


F. 2 Orv. 435- 
So debt for twenty par caligar without ſaying of 2, filh, 


Oc. is ſufficient ; for when a thing is converted to another ſpecies, | 


a declaration by the name of that ſpecies is good. R. Cro. El. 
837. 
Or for ſo many par ckiatunt Ibid. 

Or ſo many loaves punis, without ſaying of what grain. Cv. 
El. 837. 

*In a declaration in a ſcire facias by the aſſignees of a bankrupt, 
* that he became a bankrupt within the meaning of the ſtatutes, 
Sc. and that his goods and effects were afterwards in due manner 


aſſigned to the plaintiffs,” is ſufficiently certain without alledging 


that the party was deciared a bar krupt, or that his effects were al- 


ſigned by deed. 2 Term Rep. 45. 
If a man preſcribes to incloſe lands lying together in a common 


field, if he ſays that he incloſed, this I11ports that they did lie 


rogether. R. 2 Mod. 104. 
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And ſurpluſage ſhall not hurt: and therefore, if a man in a (C. 28) 
declaration makes an imperfect mention of a thing, which need And ſurplu- 
not be mentioned, it is not prejudicial : as in a Twurrantta chart ſage does 


if the plaintiff ſays, that he requeſted the defendant to warrant the 


not hurt. 


land to him, or give him a piea in bar, when the vouchee might (E. 12. ) 


plead in abatement as we!l as in bar, yet it is ſufficient; for the 
requeſt to warrant was ſufficient, and the requelt to give a plea 
was ſurpluſage, and need not have been mentioned. Hob. 23. 

If he mentions a condition ſubſequent, and does not alledge a 
certain performance, it ſhall not hurt; for the whole was ſurplu- 
ſage. PI. Com. 30. a. 32. 6. 

If a treſpaſs temp. Eliz. be alledged to be contra pacem nup. 


reging et regis nunc, it is not bad, for regis nunc (hall be ſurplu- 


ſage. R. 2 Cro. 377. 3 Bul. 82. 

[If by ſtature, the action is given to the informer only, and the 
declaration ſays the aCtion accrued to the king, the poor of the 
pariſh, and the informer, it is only ſurpluſage. French v. Mili- 
ire. M. 11 C. 2. Andr. 67.] 

If the plaintiff declares quod cum ipſi idem def. Ac. for in is 
ſurpluſage. 2 Mod. Ca. 377. 

So, if by the omiſſion of any words, tho' not repugnant to the 
precedent words, that which was inſenſible may be made ſenſible, 
they ſhall be rejected as ſurpluſage. Dub. 1 Sal. 325. 

So, if by the words after a vi. or ſcilicet a thing be alledged, 


impotlible, or repugnant to the plaintift's title, the words ſhall be 


rejected as ſurpluſage: as in ejectment. if the entry or oufler be 
alledged poſtea, wiz. ſuch a day, which is a day before the demiſe. 
(Vide Sal. 325.) 

So in treſpaſs, | | 

So in debt "for rent, if a deviſe of the een to the plaintiff 


be alledged, and that 'foſtea, vin. ſuch a day, the deviſor died, 
which was a day before the leaſe. R. Herd, 1 | 1 
| let, 
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(C. 29.) Vet, if a man by the allegation of a thing not neceſſary ſhews 
Except | that he had no cauſe of action, this, tho ſurpluſage, ſhall hurt: 


eee, as, in aſſiſe, if the plaintiff makes a title, which he need not, and 


feats the 


action. the title is not good, the whole ſhall abate. Pl. Com. 84. 5. 202. 
b 


So, if a man miſ-recites a ſtatute in a material place, when it 
need not have been recited, it is fatal. Pl. Com. 84. b. Vide 
Adlon upon Stat. (l.) ah | 

So, in an action againſt a diſturber, where poſſeſſion is a ſuffi- 
cient title for the plaintiff, yet if the plaintiff ſhews a title, and this 
appears inſufficient, the declaration is bad. R. after verdict. M. 
9 V. z. inter Dorne and Ca/hford, 1 Sal. 363. 365. (Vide 1 Ld. 
Ray. 266. Comyns's Reports 44.) Ws 

So, in debt for a ſum awarded, if the plaintiff ſhews a bad a- 
ward. Vide Arbitrament, (I. 2.) | es 

So, in partition, if the plaintiff ſhews that he and the defendant 
hold both in fee, where the defendant was ſeiſed in tail, if this be 
ſhewn by verdict, the writ ſhall abate, tho' it was not neceſſary ta 
ſhew the defendant” title. R. Cro. El. 760. e 


(S. 30.) 80 preciſe certainty is not neceſſary ſor a thing collateral to the 
So leſs cer- l 36 

tainty is action: as, in an action upon the caſe for putting in his cloſe Care 

wanting for rion which died of the murrain, per quod diverſa averia died, it is 

a collateral ſyfficient, without ſaying what or bow many. beaſts, for the action 
matter. js not for the beaſts or the value of them, R. Al. 22. 

If the plaintiff alledges guod quædam pars domus fuit in derdſu, 

and in conſideration that the plaintiff would repair, the defendant 


afſumpſet, &c. he need not ſay what part of the houſe, was decayed. 


R. 2 Leo. 5 3. | | 
[In treſpaſs for breaking and entering plaintiff's. houſe, wrench- 


ing open cloſet-doors, cheſts, Ec. and toſſing goods about, it is 
nor neceſſary to ſpeciſy the cloſets, cheſts, goods, c. Chamberlgin 


v. Greenfield, P. 12 C. 3. 3 Wil. 292.] 


ot 31) go exact certainty is not neceſſary when a thing is alledged only 


certainty is 25 AN inducement : as, if a man claims a thing appurtenant to an 


wanting for office, and not the office itſelf, it is ſufficient ro iay that it is anti- 
| _ quum officium, and it is not neceſſary to preſcribe for it. R. 10 
e ; 
. y Co. 59. 5. 
Lid. 0 . . ol E . . . - ® 
(C. ata So, if he claims a thing by cuſtom in ſuch a vill, it is ſufficient 
10. 18.) to ſay quod eft antiqua villa. 10 Co. 5. b. 


If an afſumffit be brought on a promiſe to give ſo much with 


his daughter, as he agreed to give with A. it is ſufficient to ſay 
he agreed to give ſo much with A. without ſhewing how or with 

whom he agreed. Dub. Tel. 17. | 2 
So, in an action on the caſe againſt a bailiff for not taking ſuf- 
ficient pledges, it is ſufficient ta ſay, that he gave bim the uſual 
fees without ſaying how much he gave; for the demand is not for 
the fees. Lat. 159. | | 
In an action on the. caſe for diverting a watercourſe, if he a'- 
ledges ſeiſin for life, it is ſufhcient, without ſaying for his life or the 
life of another. R. Cro. El. 112, 3. | t, 
. * 
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In an action for flandering his title, if he ſays, that he was ſeiſed, 
Ec. it is ſufficient, without ſaying of what eſtate. „ 
In an action on the caſe, if he recites a recovery in an inferior 
court, it is ſufficient, without ſhewing by what authority. R. Go. 
El. 218. | yn h 
In an action for diſturhance of common, it is good, tho the pre- 
ciſe common be not alledged. R. 2 Cro. 6300. 
Or for throwing down his hurdles, it is ſufficient to preſcribe 
for erecting in aperta fates and taking diverſas denar ſummas, 
without deſcribing the place, or aſcertaining the money more ex- 
actly. R. 1 Les. 108. : 5 
Action on the caſe by a leſſee for diſturbing him in his toll, 
there is no need to ſay what eſtate the leſſor had when he demiſ- 
ed. R. Ow. 109. | | 
In a formedon in rewerter or remainder, there is no need to ſhew 
the death of the particular tenant. R. Pl. Com. 32. b. 
In debt on a recognizance removed by error out of C. B. into 
B. R. there is no need to mention its being reverſed or — 


R. 2 Cro. 98. | 


So, if a declaration, in which damages are demanded, be eer- (C. 32) 
rain for part, and uncertain for the reſidue; if there be a demur- alk 5 
rer to the whole declaration, the plaintiff ſhall have judgment for — rg 
that part which is good, and fhall releaſe his damages for the uncertain 
other part: as, in an action on the ſlatute of Winton againſt a for other 
hundred on a robbery of his money, and of goods in his cuſtody, at _ 
and does not ſay what, if the defendant demurs te the whole, the be tor the 
plaintiff ſhall have judgment for the money, but not for the goods. plaintiff as 
K. 2 Sand. 379. Vide paſt, (Q. 3.—2 V. 3.) | to the cer- 

So, in debt on the ſtatute of uſury on a corrupt agreement for j-;,. yy 
40l. and on another for 20/. but does not ſay that this was cor- (E. 36; F. 
rupt, if the defendant demurs to the whole, the plaintiff ſhall have 25. 
judgment for the 401. R. 2 Cre. 104. 1 Sand. 286. Wi a e | 

So, if the defendant pleads to the whole. R. 2 Cre. 104. 2. portis 

So, in debt againſt an executor on a bond and on ſimple con- ad in the 
tract, it is good for the bond. 2 C. 104, 5. „ 

So, in covenant againſt A. on a covenant in law on a demiſe by 
him and B. if the plaintiff aſſigns ſeveral breaches, one. that D. 
was ſeiſed, upon which the action ought to be againſt A. and B. 
the other that A. entred upon him, it ſhall be good for the laſt. 

R. 1 Sal. 137. Acc. 2 Sand. 380. Vide poſt, (2 V. z.) | 

In replevin, if the defendant avows for (o much rent, part of 

which is not due, it ſhall be good for the reſidue. 1 Sand. 286. 


11 Ce. 45.6. R. Ms. 281. Vide poſt, (3 K. 14.) 


80 a declaration ought to be ſingle, for duplicity ** ie, (C, 33.) 


| Hob : Declaration 
295. . be. ; muſt not be 
When ſeveral matters may be contained in the ſame declara- double. 
tion or not. Vide Abatement, (G. 4.) Action, (G.) * 2 35 
Duplicity in 


As in a quare impedit if the plaintiff alledges ſeveral preſent- | 
ments in his anceſtors, it is double. e 
| Or 
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Or a preſentment by a feoffor, and another alſo by the feoffee, 
So, in debt on a bond to pay ſeveral ſums at ſeveral days, ir 


the plaintiff declares that the defendant did not pay the ſaid ſeveral 


ſums nor any of them, it is double; for non-payinent of any ſum 
is a forfeiture of the bond. Semb. 2 Vent. 198. 1 Rol. 112. 

But, if a declaration be with an expreſs aſſumpſit and a quant 
meruit for the ſame goods, &c. without ſaying alia, it ſhall be 
good. R. after verdid. 1 Sal. 213. | 

So a declaration in covenant may aſſign ſeveral breaches, 
And duplicity in a declaration is aided by the defendant's plea. 
R. 2 Vent. 222. 2 | 

So it is aided upon a general demurrer. Ibid. | 

{If two counts in a declaration are ſo much the ſame, that no 
evidence could be produced to prove one, which would not prove 


the other, the court will oblige plaintiff to ſtrike out one; but not 


if defendant has obtained time to plead. Wilkins v. Perry, T. 8 
G. 2. B. R. H. 129.] | | 


(C. 34.) Declaration ought to ſhew a Title. 


The plaintiff or demandant in his count or declaration ought 


do intitle himſelf to the action ; for he is to recover by the vali- 


dity of his own title, and not by the weakneſs of the defendant's, 

Pau. 8. 58. | | 
As, in a writ of partition between parceners, the plaintiff ought 

to ſhew, that it was the inheritance of their anceſtors and deſcend- 


ed ro them. D. Cre. El. 64. = 


So in partition between joint-tenants. Ibid. 
Otherwiſe between tenants in common ; for they come in by 
ſeveral titles, and the title of one does not lie in the other's know- 


| ledge. R. Cre. El. 65. 


So, in a quem redililum reddit, the plaintiff muſt ſhew a title, 
for which he demands attornment. Cro. El. 64. | 

In waſte he ought to thew a title to the reverſion ex afignatione, 
or that he demiſed to the defendant, &c. 1bid. 5 

In a formedon in deſcender, he ought to ſhew the diſtinct gift, 
by which he claims. Jon. 453. | 1 a 

In remainder, he ought to ſhew all the prior remainders (tho 


expired) upon which his remainder depends. 8 Co. 88. a. 


In a writ of eſcheat, or ceſſavit, he ought to ſhew the tenure. 
8 C. 86. b. | 
So. in a writ of ward, or of meſne. Ibid, 
(Plaintiff claims an eaſement ; if it appears in the declaration 
that it is out of defendant's ſoil, declaration muſt ſer out the title. 


Vernon v. Goodrich, Str. 5. | 


In debt on the 19 Geo. 2. 30. for the penalty of 50/. for im- 
preſſing a mariner in the Weft India trade, the declaration muft 
aver that he had not deſerted from any of his ma jeſty's ſhips of 
war. 1 Term Rep. 141.“ 

3 e (C. 35.) 
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(C. 35.) And how ſeiſed, to. 


If a man alledges in himſelf a title to the 8 or free- Vide 
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hold of lands in n he ought regularly to ſay, gud fuit ou Cs E. 


ſeiſitus. O. L. 17 | 

I he alledges offen of a term for years, or other chartel 
real. he ſhall by quod p. ſſeſſionatus fuit. Ibid. 

| So, if he alledyes ſeiſin of things marurable, as of lands, te- 
nements, rents, &c. he ſhall ſay, guod fuit ſe 2 in daminico ſuo 
ut de feods. Lit. io. 

If of things not manurable, as of an advowſon, Ofc. he ſhall ſay, 
ſeiftus ut de feodo et 200 omitting in dominico fav. Ibid. 

So, if he alledges ſeiſin of a reverſion after an eſtate for life. 
AN. Cn. 191. 4. 

So, if the reverſion be after a term for years, he may ſay, 
ſeiſitus ut de feodo et Jure, for he has not the occupation, tho he 
may alſo ſay, in dominico ſuo ut de feodo ; for he has the poſſeſſion 
of the freehold, and may have an aſſiſe. R Pl. Com. 191. a. 

If he be ſeiſed in fee, he ſhall ſay, in dominico 10 ut de feodo; 
if i in tail, ut de feodo talliato, 

If for life, ſeiſitus pro termino vitæ ſue. O. L 42. 4. 

If to huſband and wife for life and to the heirs of the wife, he 
ſhall ſay, wirtute cujus ſunt ſeifiti fibi et heridibus uxoris, in Jure 
uxoris, 27 fl. 8. 21. 

But ſometimes ſeifitus i is uſed for peſſeſſionatus and è contra, Co. 
„ 

Vet, intereſſar of a term will by bad. R. SY. 106. 


(C. 36.) Muſt ſhew a ſufficient Fſtate in him from whom he 
| derives Title. 


So, if the plaintiff derives an eſtate 8 A. he ought to ſhew 
that A. had ſuch an eſtate as enabled him to make the eſtate to the 
plaintiff: as, if a man intitles himſelf to a rent by a grant from g. 
be muſt ſhew what eſtate B. had, whereby it may appear that he 
could grant ſuch rent. Mar. l. 2. 

80, if the defendant avows for rent on a leaſe for years and 
ſays, that the dean and chapter of M. ſciſed in jure collegii, made 


the leaſe, it is bad without ſaying of what eſtate they are ſeiſed. | 


Ke. Lat. 121. 14. 


In debt for rent by an executor on a a leaſe for years by his reſ- 
tator, if he ſays, that the teſtator was poſſeſſed for years, and de- 


miſed it to the defendant for a Jeſs term, he ought to ſhew the 
commencement of the teſtator's term, and that his leſſor was ſeiſed 
of ſuch an eſtate, that he could make ſuch leaſe. R. i Brown. 
48. Cont. Sal. 562. 
In ejectment, the plaintiff ought to ſhew a title in the leſſor, and 
4 es to him. Dy. 365. 4. 
So, 


* 
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- 
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So, if he avows for rent in replevin on a demiſe by him, or 
his teſtator, to the defendant for years, he ought to ſhew ſuch an 


But now eftate in the lefler, that he could make ſuch demiſe. R. Sal. 562.+ 


by the f. 
— "y — 5 (C. 37.) Muſt plead a Conveyance as it operates. 
ally. my_ So, if the plaintiff conveys to himſelf an eſtate by deed, he 


ought to plead the conveyance as it operates in law, and not ac- 
cording to the words of the deed. I Vent. 109. 
*And it is only neceſſary to ſtate enough of the deed ro ſhew a 


title to the action. Cowp. 665. 525. Doug. 193. (183.) 667, 


(642.) Vide Doug. 667. (642.) 767. (7 37.)* | 
And therefore, if by the deed the words are, I give, grant, re- 


leaſe and confirm, he muſt not ſay, that ſuch a one dedit, conceſſu, 


relaxavit et confirmavit, but he ought to ſay, quod conceſſit,'or quod 
relaxavit, Ic. as the deed operates. 3 Lev. 292. KR. 1 Vent. 78. 
Ray. 187. 1 Sid. 452. 2 Sand. 96. | 


So, if a deed operates as a covenant to ſtand ſeiſed, he cannot 


ſay, that for affection cunceſſu, c. R. 3 Lew. 292. 4 Med. 150, 
Skin. 315. x | 5 
And tho' he adds, que guidem conceſſi operavit per diam conven- 


tionis flare ſei ſi', &c. it is not good, for this is impertinent. R. 3 


Lev. 292. 


Sc, tho' he concludes wirtute cujus, and of the ſtatute of uſes 
he was ſeiſed. Cont. per 3 J. but Pollexfen acc. and the Judgment 


by the 3 J. was reverſed in B. R. 3 Lev. 292. 2 Vent. 149. 
4 Mod. 149. | | | 
If there be a feoffment by a joint-tenant to his companion, it 


ought to be pleaded as a releaſe, not as a feoffment or grant. 4 8 


Mod. 150. 4 4 t 5 
If tenant for liſe grants to him in reverſion, it ought to be 
pleaded as a ſurrender. 4 Mod. 151. . 


But if a verdict finds, that A. corceffit, Tc. it ſhall be eonſtrued 


according to the import of the deed. 4 Mod. 151. 
How a bargain and ſale ſhall be pleaded, wide Bargain and Sale, 
(B. 12.)—How a deviſe, vide Dewiſe, (P.) How a common re- 


covery, vide poſt, (3 A. 8.) 


(C. 38.) If he claims by Cuſtom or Preſcription, muſt preſcribe, | 
| of | 


C. 


So, if the action be founded on a cuſtom or preſeription, the 


plaintiff in his declaration ought to ſhew a good cuſtom or pre- 


ſeription: as, in an action upon the caſe for not keeping a com- 
mon bull or boar within the pariſh, he ought to ſhew a cuftom 


or preſcription to keep it. R. 4 Mod. 241. Vide Preſcription, 


(H.) ä 
Or, at leaſt, that the defendant, being rector of the pariſh, 


onght to keep in conſideration of his tithes, 4 Mod. 241. 
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If the plaintiff makes title to an office, he ought to preſcribe for 
it. K. 10 C. 59. 6. | to Dags. a7” ty 1 

So, in an action upon the caſe for not repairing fences, he ought 
to ſhew a good preſcription to repair; for it is a charge to do a 
thing againſt common right. R. 1 Sal. 335, 6. N 

In an action upon the caſe for encloſing his common. 1 Sal. 
365. Mad. Ca. 19. 3 3 „ 

But where the plaintiff does not claim the office itſelf, c. by 

_ preſcription, but a thing incident or appurtenant to it, it is ſuffict- 
ent to ſay, quod eſl antiquum officium. R. 10 Co. 59. . 

So, if he ſhews that which is tantamount, it is ſufficient, tho he 
does not ſay antiquum: as, if be ſays, quod divertit aguæ curſum 
ab antiquo curſu ad milendinum, tho he does not ſay, quod eff an- 
tiguum molendinum. R. 3 Lev. 133. 3 Mad 50. Vide Freſcrip- 
tion, (H. : | 1 

80 if . plaintiff alledges that he was ſeiſed, and then pre- 
ſcribes, it is not good, if he does not alledge that be was ſeiſed in 
fee ; for otherwiſe he cannot preſeribe. R. 2 Mad. 318. | 

So it ſhall not be intended a ſeiſin in fee, after verdict. bid. 


(C. 39.) When Poſſeſſion is ſufficient. 


But againſt a wrong-doer, it is ſufficient to ſay generally, that 
the plaintiff /abere debet the thing demanded, without making title 
by grant or preſcription ; for poſſeſſion is a ſufficient nele againſt 
him: as, in an action for diſturbing him in his toll. R. in B. R. 
and aff. in Exch. 2 Vent. 292. R. 2 Cro. 43. 123. R. Ow. 
109. | | 
85. in an action for digging in his common, it is not neceſ- 
ſäary to ſhew a title to the common. R. on demurrer in C. B. and 
aff. in B. R. Trin. 8 V. z. int Stroud and Birt. ¶ Jide Omyns : 
Reports 7.) 4 Mod. 423. R. 1 Vent. 319. K. after verdid. 4 
Mod. 175. K. Skin. 213. 621. hy . 
So, in an action for ſtopping his way, it is not neceſſary to ſhew 
a title to the way. R. and aff. in Error. I Vent. 275. St. John 
and Moody. And on demurrer int Blockley and Slater, H 4 V 5 
H. M. Ry. 1771. R. 3 Lev. 266. Lutw. 120. 2 Leu. 
148. | I : 3 
Tho' the way appears to be in the defendant's cloſe. R. Lut. 
120. | 
Or, for diverting his watercourſe, 9% ad terram of the plain- 
tiff currere conſuewit, it is not neceſſary to thew any other title. N. 
Cro. Car. 500. 575. K. 3 Lev. 133. 3 Mod. 49. Dub. She. 
64. R. Carth, 85, | | | 
So, if he ſays, gue currere debuit et debet. R. Skin. 316. , 
So, in debt upon the ff. 2 Ed. 6. 1 3. it is not neceſſary to ſhew 
a title, but only that he is rector or farmer, wide pof, (2 S. 16.) . 
So, in an action for diſturbing him in his ſeat in a church, it is 
not neceſſary to alledge repair, or any other ground of enjoyment 
of his ſeat, but his poſſeſſion ; for this is ſufficient againſt a wrong - 
doer, R. 3 Lev. 73. „ 
[Sq 
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Vide poſt, 
(E. 41, 22. 
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So if a man is diſturbed by a ſtranger i in. his right of ſepulture 


in the chancel, for which he ought to pay the churchwarden 27. 


he need not ſer that our. Waring v. Griffiths, H. 31 G2. 1B, 


1 440.) 


So, in real actions, founded on a tort, there i 15 no occaſion to ſhew 


a title. Semb. 8 O. 87. b. 
So, in an action upon the caſe for not doing a thing which he 


| ought ro do of common right. R. 1 Sal. 22. R. 1 Sal. 360. 


Mod. Ca. 311. 
So, in an action upon the caſe againſt a ſheriff for entering into 


| his franchiſe ; tho he muſt bave it by grant, and the ſheriff of 


common right hath the return and execution a writs. R. Shy. 
18. 


So in treſpaſs, the plaintiff need not make 2 te, R. 2 Bul. 


288. 
Tho' it be for a refuſal of toll. 2 Bul. 283. 
And if he makes a title, it will be ſurpluſage, and he may 


give any other title in evidence. K. 2 Bul. 288. 
Vet, it is neceſſary that the plaintiff ſhould ſhew the common 


or way, Qc. to be his own, otherwiſe it may be the common, &c. 
of the defendant. R. after werdit, 2 Cro, 158, 9. 


(C. 40.) When a Title ſhall be ſhewn in the Replication. 
And if the defendant juſtifies, the plaintiff ought to ſhew a title 


in his replication. K. in B. R. Tr. 8 M. 3. int. Stroud and Hirt. 


4 Mod. 424. 
(C. 41.) When in the 15 
So, in treſpaſs, if the defendant juſtifies for damage feaſant, it i 


not ſufficient to ſay that he was poſſeſſed, without ſhewi ing by what 


title. K. 01 a ſpecial demurrer. 4 Mod. 419. 
So. if the defendant juſtifies as ſervant nt A. he ought to ſhew 
what title 4. had, and it is not ſufficient to ſay that he was pol- 


ſeſſe d. R. ona ſpecial demurrer. 4 Mid. 4'9 1 Rol. 393, 4 
So, if he juſtifies by mollircr manus impoſuit in defence of the 


poſſein jon of B. R. Mo. 846. Semb. Lut. 1497. 
So, if he juſtifies damage- feaſant. R. cont. 2 Md 70. 3 Med. 
132. R. acc. Lutav. 1492. R. acc. Where the treſpaſs is guar? 


clauſum fregit ; for the plaintiff pretends title to the ſoil. Sal. 


643. 


where treſpaſs is brought for taking goods only, it is ſufficier! 


without ſhewing a tit!e to the poſſeſſion ; for this could not be in 


debate. R. Sal. 643. 

Ia pleading a public highway, it is ſufficieut forthe defendart 
to alledge that it is a common public highway, without ſhewing 
how it became ſo, or that it has been ſuch time immemorial. 3 


Term * 26 5. » 
And 


But where the defendant juſtifies the taking damage-feaſant, 


tion 
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And if the plaintiff ſhews a title, and fails in it, the declaration 


is bad. Vide ante, (C. 29. 39. 


(C. 42.) But a Title in the Defendant is ſufficient to de alledged 
Tens generally. | | 


ſhew it preciſely ; but it is ſufficient in general terms: as, in a 
ſcire facias againſt the conuſee of a ſtatute, who has purchaſed 
part of the lands of the conuſor, and ſued an extent againſt the 
plaintiff, who is the purchaſer of the other part. it is ſufficient to 


ſay, that the defendant perquifivit fibi et heredibus, virtute cujus, | 


Ec. fuit poſſeſſonatus, without ſhewing that the deed was inrolled. 
R. Mar. pl. 97. 108. | 


(C. 43.) So if it be alledged by Way of Inducement. 


So, if a title be only conveyance or inducement to the action, 


it need not be alledged preciſely. Vide ante, (C. 31.) R., (E. 

10.) | | | | 
As, in an action upon the caſe for a nuſance, if the plaintiff al- 
ledges that he was poſleſſed for a term of years, it is ſufficient, 
without ſhewing the commencement of the term; for the title is 
only inducement to the action. 2 Mod. 71. | 


So, if he ſays, that he was poſſeſſed, it is ſufficient withour ſay⸗ 


iug for years. Lut. 120. ; 
So, in covenant, it is ſufficient to ſay, that by indenture he de- 
miſed, without ſhewing by what title he was ſeiſed. 
Or, that being poſſeſſed for years he demiſed, without ſaying 
by what title, or for what term poſſeſſed. R. Cart. zo. 
So in debt againſt a ſheriff for money levied on a fieri fatias out 
of B. R. on a judgment in C. B. it is ſufficient ro ſay, that the 


record was duly removed into B. R. without ſaying how, by writ 


of error or otherwiſe. R. Cro. Car. 5 39. 
(c. 44.) When a Declaration ſhall ſhew a Breach. 


The declaration ought to ſhew a breach of the covenant, pro- 
miſe, c. on which the action is founded. 


And if a good breach be not aſſigned, the defendant may de mur | 


generally. Win, Ent. 120. Vide poſt, (C. 47. 8, 9.) 


(C. 45.) How a Breach ſhall be aſſigned. 
= 


And it is ſufficient, that the breach be alſigned in the words of (0. 4) 

ne covenant, promiſe, Ic. as, if a covenant, promiſe, or condi- Inthe words 

tion of an obligation be to ſhew a ſufficient record, it is ſufficient _ — cove- 
; | A to : 


So, if the plaintiff alledges a title in the defendant, he need not 


PLEADER. 


to ſay that he did not ſhew a ſufficient record, tho' iſſue cluborbe 


joined upon it ; for the ſufficiency of a record does not lie in the 
mouth of /ay-gens, but the defendant on ſuch breach aſſigned may 
ſay that he ſhewed ſuch a record, and recite it, and upon de- 


murrer, the court ſhall judge whether it is ſufficient. R. Tel. 


39, 40. | : - | 
If the covenant be not to permit an eſcape without a warrant 


from the ſheriff, it is ſufficient to ſay that the defendant permitted 


the eſcape of A. without a warrant, without alledging how 4. was 
arreſted. R. 1 Sid. 30. ; 1 | 

Covenant to do any act for further aſſurance ; it is ſufficient to 
ſay that he did not make a conveyance on requeſt, without ſhew. 


ing any particular conveyance refuſed ; for the covenant was to do 


any act, fc, R. Tel. 45. a 5 
Covenant that he was ſeiſed of an indefeazible eſtate ; it is ſuf- 


ficient to, ſay that he was not ſeiſed of an indefeazible eſtate, with- 
out alledging what eſtate he was ſeiſed of, tho' the writings of the 


eftate are jn the hands of the covenantee. R, Ray. 14, 15. Win, 
Ent. 1 34. acc. vide poft, (C. 49.) ; 
Aſſumf/it that firmam faceret, Ang. would make good ſuch a por- 
tion to A. on marriage; breach quod non folwit nec aligus mods fir- 
nam fecit, Qc. is ſufficient. R. 2 Rol. 738. J. 30. 
So where there are mutual agreements and promiſes, breach, 
quod non per formavit agreamentum ſuum is ſufficient. R. 3 Lev. 319. 
4 Mod. 188. _ 3 


Covenant by an apprentice, for not finding victuals et alia neceſ. 


ſaria in the words of the covenant, 1s ſufficient, R. 3 Med. 69. 
3 Lew. 170. ; | . | 

| Breach for want of repairs in the words of the covenant, is ſuf- 
ficient. R. Lut. 329. h 
Covenant that he will deliver up the houſe well repaired at the 
end of the term ; breach that he did not deliver it up, well repair- 
ed, is ſufficient ; for if the defendant pleads that he delivered it up, 
well repaired, the plaintiff ſhall aſſign a particular breach. R. 2 
Cro. 170, 171. EO 

Covenant to permit the removal of trees; breach, quod non per- 

miſit ſed obſtruxit et 0bNlupavit, is ſufficient. R. Sho. 252. 

Breach, that he did not ſurrender a copyhold, is ſufficient, tho' 
he does net ſhew a court held. R. 2 Oo. 102. 

In debt on a bond, that the defendant will not waſte goods, and 
that defendant pleads, that he did not waſte, if the plaintiff replies, 
that he did waſte goods to the value of 100/. without ſaying what 
goods, it is ſufficient. R. 1 Lev. 94. | | 

Debt on an obligation with a condition to make a good title to 
ſuch an eſtate, after performance pleaded, the plaintiff may aſſign 
a breach quod non mon ſtravit bonum titulum, Ic. R. Carth. 125. 
Covenant to pay ſo much to A. to the uſe of B. breach, that 
be did not pay to H. for the uſe of B. is good. R. 2 Mod. 


138. if 
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If che promiſe or covenant” be in the disjunQtive, the breach 


- ought to be aſſigned, that he did ner do the one, nor the other. R. 
1 Sid. 440. 1 Vent. 64. | | 


So, it a covenant. be that A. his executors and aſſigns ſhall 


repair, c. breach for not repairing ought to be, that A. his 


executors or aſſigns non reparaverunt ; for if it be aſſigned in the 

conjunRive it will be bad on a general demurrer. R. Co. EL. 
E) - SE 

. But where the act is to be done to A. or his aſſigns, it is ſuſ- 

ficient to ſay, that he did not do it to A. for an aſſignment ſhall 

not be intended, if it be not ſhewn on the other fide. R. 1 Sal. 


139. 


is falſe. Gyſe v. Ellis, M. 6 G. Str. 228.] 


So in covenant to pay, or cauſe to be paid, lo them or one of them, 
the breach in general iat he did not pay, is ſufficient. Aleberry v. 


Walby, M. 6 G. Str. 229.] | 


If a covenant be to deliver corn into a barge to be brought by. 
the plaintiff, ſuper vel ante 1 M. breach that he did nor deliver 


ſuper 1 M. is ſufficient without ſaying ſuper wel ante; for the 
delivery was to be into the barge brought by the plaintiff, and 
therefore could not bind the plaintiff ro any time before the laft 
day. R. 1 Sal. 140. (Vide Comyns's Reports 89. 1 L. Ray. 620.) 

[In debt on a bye-law for not paying 2s. per annum, quarterly, 


the breach need not aſſign the days of payment. nnhulder's caſe, 


M. 24 C. 2. 1 Wil. 281. 


{So in covenant againſt the original leſſee, that he did not per- 
form, is ſufficient, without ſaying, nor his aſſigns. Qui facit per 
alium, facit per ſe ; therefore if his aſſigns have done it, the breach 
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| So, if a breach be aſſigned in words, which contain the ſenſe (e 46) 
and ſubſtance of the covenant, Ic. tho they are not the preciſe According 
words of the covenant, it is ſufficient : as, if a promiſe be that ⁊uar- of the in- 


rentizaret the debt of A. and the plaintiff aſſigns a breach quod non 
ſelvit, Ce. it is well; for that is the intent of the promiſe. R. 1 Sid. 
178. K. 2 1. 546.528, | | 

[So if a policy inſures a ſhip againſt the barratry of the maſter, 
and the breach is aſſigned, that the ſhip was loſt by the fraud and 


negled of the maſter, it is well aſſigned. Knig/t v. Cambridge, P. 


10 C. 2 Ld. Raym. 1349. Str. 581. 

If a covenant be to ſhe a ſufficient record, and he ſays that he 
did not ſhe any record. Adm. Tel. 140. Re 

If the covenant be that the plaintiff and his wife ſhall enjoy ; 
breach, that the plaintiff was ouſted, is ſufficient ; for the huſband 
had the intire poſſeſſion. R. 2 Coo. 383. 5 | 

[Leaſe from A. and B. his wife to C. for ſeven, fourteen, 
or twenty-one years, at C's electibn, who covenants to pay A. 
and B, their executors, &c. ſaid rent during ſaid term; C. enters 
and continues in poſſeſſion ; A. dies; B.-marries D. rent is in ar- 
rear; D. and B. bring action of covenant in the firſt ſeven years, 


tent of the 
covenant, 


—— „ 
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and aſſign for breach, that C. has not paid to D. and B. the breach 

is well aſſigned. Ferguſon v. Corni/h, T. 33 C 34 G. 2. 2 B. 

M. 1032. | : 
If an afjumpfit be to make good a portion of 500!. if the plain- 


tiff fays that the defendant did not pay, it is ſufficient. R. Jones, 


228, 9. | | | 
| If an award be that A. ſhall pay, or procure a ſtranger to be 
bound for the payment, and the defendant pleads performance ; it 


i» ſufficient for the plaintitf to aſſign a breach, that A. did not pay, 


without adding nec procuravit the ſtranger to be bound for it; for 
the award is void as to that, Dan. 557. E : 

If a promiſe be to deliver goods /uper vel ante 19 Jan. breach 
that he did not deliver ſuper 19 Jau. is good; for delivery at a day 
precedent will not be good without notice: at leaſt after verdict 
it is good. R. inter Harman and Ouden B. R. Tr. 12 W. 3. Vide 
1 Sal. 140. Comyns's Reports 89. 1 IL. Ray. 620. Cont. where an 
award was to pay money ad vel ante. R. 3 Lev. 293. 


(C. 47.) When it is not well affigned. 


(C.47.) But if a breach aſſigned be not in the words of the covenant, but 
If it does ſhorter, or larger than the covenant, c. it is bad: as, a covenant 
not compre- for enjoyment, without lawful diſturbance ; breach, that he was 
_ I diſturbed, is bad; for it ſhould be, that he was /egitimo modo diſ- 
covenant. turbed, in the preciſe words of the covenant, or otherwiſe he 

| ſhould thew by whom he was diſturbed, and how. R. Co. E.. 
914. Tel. 30. Vide poſt, (C. 49.) TO | | 

Promiſe to deliver a horſe in good plight ; breach, that he did 
not deliver it, is bad. N. 1 Vent. 64. : 

Covenant to repair a fence, except in parte occidentali ; breach, 

that he did not repair, and does not ſay that the want of repair 
was in other than the Welt ſide, and therefore bad. R. 2 Jon. 
rye: | 

Promiſe to pay a bill of coſts, when taxed by two attornies to 
be choſen. between the parties ; breach, that he did not produce 
any bill, is not good. K. 2 Sand. 10). 

Covenant to pay ſo much per ton; breach, that he has not paid 
for ſo many tons and one hogthead, is bad, for it was not ſec. ratan, 

aud therefore non-payment for the hogſhead is not within the co- 
venant. R. 2 Lev. 124. ; 

Covenant quod ſuper requiſitionem manuteneat, any aQion in his 
name: it is not good, if he ſhews an action brought in his name 
which abared, it he does not ſay, that it was upon requeſt. R. 1 

Covenant to pay 56. per day, after notice that he would not 
act any more, proviſo, that no notice ſhall be given but in an 
acting weck; breach, that he gave notice ſec. formam articu/orum, 
is not ſufficient, but he ought to ſay expreſsly that it was in an 
2 week. R. Sal. 574. for the proviſo is part of the coyenant 
adelt. 

| | In 
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Hard. 320. 


| evell, when the demiſe was of a meſſuage, with liberty to have water 
there, and he covenanted that he was ſeiſed of the premiſſes; but 


R. Lut. '608. 


effect of the covenant, it is bad: as, if an award be, that A. and 
a ſtranger ſhall give a bond ; breach, that A. and the ſtranger 
did · not give ic, will be bad; for if 4. only gives it, it is 
the award being void as to the ſtranger. Dan. 557. 


ges that B. to whom he aſſigned ſhall receive them; it is not a 
good breach, that B. did not receive them, but he ought to ſhew 
that A. prevented him. Per 2 F. 4 Med. 44. 1 


If the breach does not ſhew a diſturbance after the plaintiff's 


title, it is bad: as, on a covenant to enjoy without the inter- 


ruption of B. if the plaintiff ſays, thar he entered 3 Nov. and | 


that B. had a leaſe, upon which he entered 1 OF. it is not good. 
R. Me 19. - 2 = 


* But if lefſor covenant for quiet enjoyment againſt the lawfill : . 


let, ſuit, entry, Ic. of himſelf, his heirs and aſſigns, the decla- 
ration for breach of this covenant need not expreſsly allege 
that he entered claiming title, if the diſturbance complained of, 
be ſuch as clearly appears to be an aſſertion of right. 1 Term 


5 In 9 to deliver goods, or pay 201. breach, that he did 55 
not deliver, is not ſufficient, without ſaying, nor paid 20. R. 


So, if a breach be in theſe words; that he was not ſeiſed of & © 


he ought. to ſay, that the leſſor had not power to grant ſuch liberty. 
So, if a breach be in the words of the covenant, Oc. where 5 
the words are in part void, or ſurpluſage, and do not contain the 
ſuffcient, 


If 4. aſſigns his office, and the fees belonging to it, and enga- : 
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Rep. 67 I * | 1 
„ So if a breach is not certain and expreſs, it is bad. ; | | 
, If a covenant be, that an apprentice ſhall not waſte goods ; (C. 48.) 


breach, that he waſted divers goods, is not good, without ſaying l it be not 


what. K. 1 Lev. 94. 8 3 
0 If the breach is, that the meſſuage was not repaired, and 


e does not ſay in what the defect was. Bendl. pl. 110. Skin. 


34. | 
Yet, a general breach is ſufficient in covenant ; and therefore, 


that he fold to A. and others, at ſeveral times between ſuch a day and 
fuch a day, is ſufficient. R. 1 Sal. 139. | 15 
If a covenant be, that the plaintiff may enter and enjoy with- 


enter and enjoy by reaſon of the let or demand of the defendant, 
is bad. Semb. Hard. t 32. ] 

If a covenant be, to find meat, drink, and other neceſſaries, 
and the breach be in the ſame words, without ſaying what neceſ- 
ſaries, it is bad. R. 2 Cro. 485. | Pn. 
| If a breach be, non performavit agroamentum, without ſaying, 
in what particular, it is bad. Shin. 344. . 

But a breach badly aſſigned fhall be aided after a verdict, 
hich finds for the plaintiff. R. 2 Jen. 125. R. Kin. 344. 
In . WM | So, 


out let or demand of the defendant ; breach, that he did not 
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So, in covenant, if one breach be well aſſigned, and another 
ill, the plaintiff, on an entire demurrer to the whole declaration, 
ſhall have judgment for the breach well aſſigned, and ſhall be 

barred for the reſidue. 2 Sand. 380. Vide ante, (C. 32.) 


(c. 49.) So a breach aſſigned in the words of the covenant, Ic. where 
: If it does the words do not import any ſuch breach, is not good as, if the 
1 not ſhewan je ſſor covenants, that the leſſee ſhall enjoy during his term; breach, 
e e d non gaviſus fuit, is not ſufficient, for the covenant is not broke, 
Vide poſh, ; ox by difturbance by a lawful title. R. Yau. 121. R. Hob. 35, 
(E. 25, 6.) Win. Ent. 120. | 5 
' So, in covenaut for quiet enjoyment of 20 tons of copperas ; 
breach quod non potuit gaudere, &c. is not good, without ſhewing 
a lawfu] diſturbance. R. Cyo. Fl. 914. Tel. 30. 
_ $0, in afſumpfit for quit enjoyment ; breach, that he did not 
quietly enjoy, is not good, R. cont. Dy. 328. a. R. ace. 2 Cre. 
fue.” n 5 | 
bn aſſumpſit to enjoy without diſturbance, breach, that a ſtran- 
ger made a diſtreſs upon him, is not good, without ſaying, that 
dne diftreſs was upon an elder charge. R. 2 Cro. 444. 
So, in debt on a bond for quiet enjoyment ;” breach, thàt he was 
ouſted, without ſaying by an elder title, is bad. R. Dy. 328. a. 
in marg. R. Cro. Car. 5. | a 779 
A condition or covenant, that the leſſee ſhall not ouſt the tenants, 
inhabiting within the manor, of their tenements, if they do duty 
according to the cuſtom ; breach, that he ouſted B. a tenant in- 
habiting his tenement, parcel of the manor, is not good) for per- 
haps B. was only a tenant at will. R. 1 Leo. 246. 
So, in covenant, if the plaintiff for breach aſſigns, that 4. 
habens legal titulum entered, it is not good, without ſhewing what 
title A. had. R. 2 Sand. 180. 1 Sid. 466. R. 3 Mod. 135. R. 
cont. 2 Lev. 3). R. acc. 1 Lev. 361. 1 Med. 294. 
So, if A. as attorney to another, makes a demiſe and covenants, 
that the leſſee ſhall enjoy; if the leſſee in covenant ſthews a reco- 
very againſt him in treſpaſs, without ſhewing the title, it is not 
: | good. K. per 2 F. 2 Vent. 62. 8 op 
3 . So, if in deht on a bond for enjoyment of land without evic- 
| tion; the defendant pleads conditions performed and the far 
plaintiff aſſigns for breach, a recovery againſt him, it is not good, | 
without ſaying it was by an elder title. R. 2 Cro. 315. K. f is b 
Lev. 83. | pro 
And tho” the defendant rejoins, that the recovery was b Ry 
_ * covin, and it be found for the plaintiff ; yet the breach is not 
aided by the verdict. R. and judgment cont, reverſed. 2 Cn 
s 3 | 


5 2 / 2 N 1 

So, if it be for the enjoyment of a way, till A. is of full age, 
and he ſays, that A. obfiruQted him, without ſaying by title. 
3 Lev. 305. 6 | Wo Re ne 


So, in covenant for enjoying, without the interruption of J 
aud all claiming under him, and he ſays that he was interr = 
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by A. who chai under B. without ſaying how, or by what title. 
cont. and afterwards reverſed by all the juſt. and barons, 
Cro. El. 823. 

In covenant fo ſave harmleſs from arrears of rent; breach, 
that he did not pay, is not ſufficient, without damuihication. 
Shin. 397. 

But the breach is well aſſigned, that A. habens legal titulum 
virtute dimiſs' fac? before the ; to the plaintiff, tho? it does 
not ſhew what title . had. R. 3 Lev. 325. | 

If there are ſeveral Ä one, that % thall well ſerve, the - 
other, that if he embezzles, &c. B. upon notice ſhall make 
ſatisfaction; if the breach be, that A. embezzled, without ſay- 
ing that he gave notice, it will be a good breach on the firſt cove- 
nant. R. Cro. EI. 831. 

80, where the inatter lies properly in the knowled e of the | 
covenantor, a breach in the words of the covenant is ſufficient : 
as, if a leſſor covenants that he has full power to make the de- 
miſe ; it is ſufficient to ſay, that he had not power, without 
ſhewing in whom the eſtate was ; for this lies more in the notice 

7 l R. 90. 61. 4. Cont, Win. Ent. 122. FI ante, 

45.) 

g So where the covenant is againſt interruption by the cove- 

nantor himſelf, breach, that he himſelf entered, &c. is ſuffi- 

_ cient, without ſhewing by what title. R. 2 Cro. 383. R. Cro. 
El. 544. | 

So, if a covenant or promiſe goes _ to the ſſeſſion, evic- 

tion is ſufficient, without ſhewing the title. R. 2 Lev. 194. 

- Dy. 328. 'a» Vide ibid. in marg. Semb. cont. per 2 F. 2 Ven. 


A. 
hat So, if a covenant be againſt the act of a particular perſon, in- 
R. terruption is ſufficient, without ſaying by what title. R. Cee. 
El. 213. Adm. 2 Vent. 62. R. 2 Lev. . 
nts, 
>(0- ele ; : 
not 4 (C. 50.) Averment in a Declaration. | 
vic The plaintiff i in his declaration ought to aver all chat isneceſ. (C. 50.) 
the ſary for the maintenance of his action. 3 
z00d, {If a declaration in aſſault and battery begins with quod cum, i it 


R. f is bad, for want of averment, (in B. R. not in C. B. where they 
| proceed by original) and judgment ſhall be arreſted. Smith v. 
as by Reynolds, T. 10 & 11G. 2. Andr. 21. | 
1s 10 * In an action for a malicious proſecution for felony, the 3 
ration muſt ſtate that the proſecution is at an end: and al- 
ledging that the plaintiff was diſcharged from his impriſonment i is 
not ſufficient. 2 Term Rep. 225. 
+ * Bur if it be alledged that he was acquitted, that 1s ſufficient, 
for the word acquitted has a legal definite meaning, and muſt be 
underſtood i in its legal ſenſe, namely by a jury on * trial. Id. 


231.0 
Anas | | 80 


Fi; 
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* So, if it had been alledged that the plaintiff had been dit. 
charged by the grand jury's not finding the bill; that would have 
thewn a legal end to the proſecution. 1d. 232.* | 


In covenant on a charter-party, by which it was agreed to em- 
ploy a Thip of which the plaintiff was the captor, as ſoon as ſen- 


/ tence of condemnation ſhould have pafſed ; the ſentence muſt be 

taken to mean a legal ſentence; and the party ſuing for the 

freight, muſt aver that the ſhip was condemned by a court hav- 

ing competent juriſdiction. 1 Term Rep. 674 x _ 

But the plaintiff need not aver his count, by hoe parat eſt ve- 
nßeare. Pl. Com. 342. a: Co. L. 303. Vide poſt, (E. 33) 


. 51.) And therefore, in all caſes where the eſtate or intereſt com- 
eee mences on a condition precedent, be the condition or act in the 
10 Sn de aſſirmati ve or negative, and to be performed by the plaintiff, the 
averred. defendant, or any other, the plaintiff ought, in his count, to aver 
Condition performance. N. 7 Co. 10. a. Ughtred. | 3 

precedent, As, if a man grants an annuity to another, when he is promoted 
to ſuch a benefice, c. the plaintiff in annuity, ought to aver, 

that he is promoted, c. Fl. Cam. 25. 6. | $ 
If a man deviſes, that, if his goods are not ſufficient to pay lis 
debts, his land ſhall be fold ; he, who ayows under the vendee, 


- ought to aver preciſely, that the perſonal eſtate was not ſufficient, 


N. Jon. 328. ; | | 
If a man promiſes to ſurrender land on payment- of ſo much 


money, in eſjumpſit the plaintiff ought to alledge payment, or 2 


tender and refuſal. R. Cro. EI. 889. | 

{If in conſideratien that A. at the ſpecial requeſt of B. would 
execute a general releaſe, (to bear date before this agreement) B. 
will pay, c. A. muſt aver, that he gaye or tendered the releaſe. 
Collins v. Gibbs, M. 33G. 2. 2 B. M. 899. 

So, if a man promiſes as a ſurety or fidejuſſor for another, in 
aſſumpfit againſt him for non-performance of the promiſe, the 
plaintiff ought to aver, that he for whom he was ſurety has not 
performed. N. 2 Cro. 500. . | 5 

If bail be bound in recognizance that the defendant ſhall appear 
in eight days after warning, and if he be condemned ſhall render 


himſelf or pay, &c. the plaintiff ought to ſhew that he was 


warned ;- for it is a condition precedent. R. 2:Cro. 46. 

If the defendant juſtifies an arreſt 10 Od. wirtute warranti of 
the quarter ſeſſions, 9 Od. he ought to aver, that the ſeſſions 
continued till the arreſt. 2 Le. 229. | 


(Tender of ſtock muſt be on the very day, notwithſtan din 


the cuſtom of the Alley to allow a day or two. Per Pratt Ch.] 
Bullock v. Noke, H. 10 G. Str. 579. NV. B. King C. J. in a like 
caſe left it to the jury, who found it a good tender. ] 


Tender of ſtock muſt be at the laſt part of the 405 chat "= 


can be accepted. Duke of Rutland v. Hodgſon, T. 13 C. 


Kr. 7771 oe [The 


© 22. , * N 
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| {The buyer of ſtock mult be called at the books, to make it 
& good tender. Thoriiton v. Moulton, M. 9 G. Str. 53 FER { 
| If ſtock and dividends are to be transferred, the declaration 
muſt fhew what the dividends were, and that they were all ten- 
dered. Bowles v. Bridges, P. 2 G. 2. Sir. 832. 5 
On a contract for ſale. of ſtock, tender of the ſtock by a third 
perſon appointed by the ſeller is not ſufficient, for the purchafer 
is not obliged to accept it from a third perfon. Rhodes v. Lovit 
in Sc. H. 1720. Bunb. 70. Vide Merrit v. Rane, Str. 458. where 
a third perſon acceuding by purchaſer's appointment to pay for and 
accept ſtock was held gavd.]J | . 
[If tender uf ſtoek was to have been on a non- transfer day, it 
muſt be ſhewn, that leave to transfer was actually obtained. 
.Clark v. Tyſon, H. 8 G. Str. 504] 


So, if the thing demanded is granted for fuch a cauſe or (c. 82) 
conſideration, this ought to be averred to have been performed ; 1. caule 
for it is in the nature of a condition precedent : as, if I promiſe or conſide · 
20s. to A. for his going with me to Rdme, he ought to aver his 1 
going to Rome; for upon that the duty commences. 7 Co. ji 
Or, for his ſervice for a year, he ought to aver his ſervice. 
Hob. 106. | nes 
Or in conſideration of his forbearance for a week, he ought to 
aver his forbearance. R. Cro. El. 272. | | 
So the cauſe or conſideration of a patent, if it be executory or 
the ſuggeſtion of the party, ought to be averred. Yide poft, (C. 
62, 3, 4, 5.) : ; 


So where there are mutual agreements, and the one agrees to (c. 53.) 
give a hawk at ſuch a day, and the other agrees for the hawk to Tho' there 
deliver a horſe at a ſubſequent day: in an action for the horfe, are mutual 
the delivery of the hawk muſt be averred ; for that was the con- nent .. 
ſideration of the promiſe. Lut. 251. 1 Salk. 171. — 

If A. agrees to build a houſe, and B. agrees to pay 101. pro be done for 
labore ſuo, and there are mutual promiſes, in an action by A. for ſuchaconſi- 
the money, he muſt aver performance of the work. R. fer 2 J. deration is 
Twiſd. cont. 2 Sand. 351. 2 Lev. 23. 1 

. | ment to be 

So, if A. agrees to aſſign a leaſe to B. and B. agrees to pay done at a 
proinde 2501. and there are mutual promiſes, if A. ſues for the day ſubſe- 
250/. he muſt aver an aſſignment of the leaſe. R. cont. Ellis quent to the 
dub. 2 Mod. 34. This ifletiba denied to be law. Sal. 172. Perform 

If A. agrees to pay 107. to B. within fix months, B. transfer- 5 
ring ſo much ſtock to him, and B. gives a note to A. to transfer . 
ſo much ſtock to him, paying 101. if B. ſues for the 101. he muſt 
aver that he has Kan” ere or offered to do it; and if A. ſues 
for not transferring, he ought to aver and prove payment of a 
tender of the 10/. for they are conditions precedent, tho? there 
are mutual. promiſes. Per Holt. 1 Sal. 112, | 
6 A R 3 }. : So, 
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So, if mutual agreements are to be performed reciprocally on 
a precedent act by the other; as, if A. covenants to transfer ſtock 
to B. on payment of ſo much, and B. covenants to accept ſuch | 
transfer, and then to pay; in covenant, &c. for non-payment, 
A. ought to aver a transfer or a tender. R. per C. B. But re- 
werſed per 3 J. in B. R. But affirmedin parliament. 2 Mod. Ca. 
68, 381. 5 . 
80 if there are mutual agreements, and one agrees to do his 
part at an indefinite time, and the other in conſideration thereof 
to pay, c. R. 2 Mod. Ca. 40. ̃ 


(C. 54.) But where there are mutual promiſes, generally, performance 
_ per- need not be averred. 7 Co. 11. a. Adm. Lut. 250. R. Mar. nl. 
d ne be 114. N. Lu. 224. Cro. El. 889. „„ 
1 As, if a man promiſes to deliver a cow, and the other promiſes 
Where payment of 20. in an action for the money, the delivery of the 
there are cow need not be averred. R. Hob. 88. Agreed per Holt. Lut. 
mutual a- 250. Dan. 72. 5 | 1 
greements. [A covenant to pay upon transferring ſtock is mutual. Wyvil 

v. Stapleton, M. 11 G. Str. 615. Dawſon v. Myer, T. 12 C. 

Str. 712.] : e 
If a man promiſes to deliver ſa many tons of iran, and the 
other promiſes payment, the plaintiff. need not aver the delivery 

of the iron. N. Tel. 133. 5 

If there be an agreement that A. ſhall Pay ſo much on fucha 
day, if B. will promiſe to maintain an infant for ſu many years, 
and there are mutual promiſes thereon ; in aſſumpſit for the mo- 
ney, B. need not aver that he promiſed, c. R. Tut. 223, 4. 
I A. promiſes to take an apprentice, and B. in conſideration 

thereof to pay ſo much. R. 1 Lev. 87. CT: 

| Or to provide ſoldiers to be tranſported, and B. to provide 

_ to tranſport them, R. Sti. 186, 7. 2 Mod. 75. h 
A. covenants to account, and H. to allow on ſuch account 
3 ſüuch a thing. R. 2 Mod. 76. | 5 | 
s * So, where there are mutual covenants, the plaintiff need not 1 
allege in covenant, that he has performed the covenants on his ; 
part. RN. 1 Rol. 414.1. 40. 55. Doug. 690, 691. Cowp. 56.* 
So, where the plaintiff alledges an agreement and mutual pro- 7 
miſes to perform, performance by the plaintiff need not be al- | 


* 


8 tho they ought to be performed. R. Hard. 103. v1 
. | f A. in conſideration that B. undertook not to ſue a bail bond | 
againſt him, and to give him the benefit of an outlawry aſſumes 1 

to pay B. 400 l. averment, that A. had the benefit of the outlaw- 6 

2 without ſaying that he did nat ſue the bail bond, is ſufficient, : 

. 1 Lev. 20. ' „ : re 

And in caſe of mutual promiſes, the plaintiff reed not allege * 

performance of all on his part to be performed. Adm. Lui. 0! 

fo 


223 4. 
+ (If plaintiff declares, that in conſideration he had agreed to 


deliver cloth to defendant, defendant agreed to pay him money 10 Pa 
| | | cale 


ſe 


deed. | R. I Sand. 320, R. Lut. 496. 
| LEES. > 
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eaſe 4's horſe beat B.'s, which he avers he did, he need not aver 
delivery of the cloth ; but if it is, that in eonſideration plaintiff 


would deliver cloth, defendant would pay, then the delivery muſt 


be averred. Martindale v. Fifker, P. 18 G. a2. Wi. 88.] 


So, where chere are mutual agreements, and the thing on the 


one part is in conſideration of a thing on the other part, but to be 


performed at a day before the thing on the other part, there ſuch 
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(C. 53.) 


Tho' one 
thing is to 
be done in 


conſideration need not be averred to be performed. Lut. 250. conſiderati- 


1 Sal. 171. a | 9 ; 
As, if a man agrees to ſerve another in war, and the other 
agrees to pay him ſ6 much for his ſervice at a day before the war 
began, an action lies for the money without an averment of the 
ſervice. R. Lut. 250. | 
If a man, in conſideration of 101. to be paid after a new leafe 
ted, promiſes to obtain a new leaſe ; in aſſumpſit for not ob- 
taining it, the plaintiff need not alledge that he is ready to pay 
the 101. R. Cyo. El. 249. | ens, 
If a man covenants to aſſure land to A. for the conſideration 


after mentioned, and A. covenants for the conſideration aforeſaid 


to pay ſo much; in covenant for the money it is not neceſſaty to 


aver, that he has aſſured. R. 1 Rol 415. J. 5 
So, in debt on a bond for performing an award, if the award 
be, that one ſhall pay 104. and the other in confideration there- 
of ſhall releaſe, and a breach is aſſigned for not releaſing, there 
is no need to aver payment, for he has a mutual remedy. N. 1 


Rol. 415. J. 20. Cro. Car. 384. 


In debt on a bond to pay 50 J. on marriage, or on iſt February 


next, proviſo, that the plaintiff juſtifies the truth of the declara- 


tion under his hand and ſeal given to defendant of the ſame date 
with the bond ; plaintiff need not aver that he has juſtified the 
truth, Oc. Dub. Hard. 9. a 7 


on of ano- 
ther, if it 

be agreed to 
be done at a 
day precee - 
deat, 


So, where there are mutual remedies ; as, if a man promiſes (C. 56.) 


to deliver metal made into pewter capiendo inde ſo much as he rea- 
ſonably deſerves, in aſſumpſit for not delivering it, there is no need 


— 
re- 


to aver, that he tendred ſo much as he deſerved ; for it is not a medics. 


condition precedent, and the defendant may have debt for what 
he deſerves, or may detain at his election, and then jt will come 
on his part. R. 1 Rol. 466. J. 40. 75 
If A. covenants to repair a houſe before Mich. and B. cove- 
nants that ab et poſt tempus quale A. repararet, he will repair; in 
covenant againſt B. for not. repairing after Mich. it is not neceſ- 
ſary to aver that A. repaired before; for po/t tempus c. does not 
refer to the repair, but to the time when the lien upon B. to re- 


pair begins, and covenant lies againſt A. if he did not repair be- 


fore Mich. R. 1 Rol. 416. J. 40. 

If articles be, that A. gives to B. 500 J. for his land; in debt 
for the 500 J. there is no need to aver that he has conveyed the 
land; for. there is a mutyal remedy when both have ſealed the 
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So, if J. covenants to transfer ſtock ta B. ſuper wel: ante 21 
Sept. and B. covenants to pay ſo much to A; ſuper wvel ante the 
ſame day. R. 2 Mod. Caf. 105, 6. 294. | 


{On an indenture between two parties, there are mutual reme- 
dies, on a deed poll there is not. Lock v. Wrig/t, T. 9 G. Str. 


569. rn | 


(c. 57.) So, where any eſtate or intereſt paſſes or veſts immediately, and 

| Matter ex. is to be defeat. I by a condition ſubſequent, or matter ex poſt fad, 

2 fade be it in the affirmative or negative, or to be performed by the 

1 plaintiff, or the- defendant, or any other; performance of that 

eſtate or in- matter need not to be averred: as, if a man grants an annuity 

tereſ:, for the maintenance of fix ſoldiers for the defence of a caſtle, the 

| plaintiff in annuity need not aver, that he has maintained &c, 
R. 7 Co. 10. a. f | | 

If a grant be of annuity to A. till he be advanced to a beng- 

fice; A. in anſwer need not ſay that he is not yet advanced. 7 


Co. 10. a. 5. Pl. Com. 25. þ.. 30.. a. 32. b. 


(C. 38.) And he ought to aver performance of the intent of the cove- 
Ferform- nant, Ac. for it is not ſufficient to purſue the words, if the intent. 
led _— be not alſo performed. As, on a promiſe in conſideration that 
may ar to be would cauſe A. to come to be bound to the defendant for 20/. 
the intent, it is not ſufficient to aver that he cauſed 4. to come to be bound, 
Vide Cendi- but he ought to ſays that he was bound. R. Tel. 50. 
rien. On a promiſe to drain lands, ita quod fint ficce in extremitate ſie- 

(G. 12.) is, vis. aligus tempore inter All Saints and Candlemas, it is not 

ſufficient to {ay that fuerunt ficcæ in extremitate hiemis, viz. aligus 

_  tempire between thoſe feaſts, but it ſhould be ſaid that fuerunt 
ficce for all that time, or that they did not overflow aliquo tempore 
Sc. for that was the import of the words. R. 2 Rol. 246. J. 30. 


(C. 59.) And he ought to thew an exact performance. As, on a pro- 
Exact per- miſe in conſideration that he would procure 20 J. for one year, it 
oy 00% is not ſufficient to ſay that he procured 101. 23d Apr l, and 10h 
dition, 23d June; for he ought to procure the whole for a whole year. 
(G. 11.) R. Tel. 87. | 7 | 1 | 
| So, if it be to procure 20/7. in gold, 10 guineas, and the re- 
ſidue in ſilyer, is not ſufficient. Ibid, | | 
So, on a promiſe to an attorney in conſideration that he will 


acknowledge ſatisfaction on record, Ec. it is not ſufficient to ſay 
that he tanquam attorn acknowledged ſatisfaction; for perhaps 


his warrant was revoked. R. 1 Kol. 366. 

So, on a promiſe in conſideration of a leaſe of lands for 10% 
-ger aun. it is not ſuſſicient to ſay that he made a leaſe of the ſaid 
land, without ſaying it was for 10/. per ann. R. 3 Bul. 35. 
On a promifeto pay before the next journey by the plaintiff to 
London, it is not ſuthcient to ſay that incepit iter ſuch a day, but 


it ought to be ſaid that he made his next journey Sc. R. Tel 176. 


In conſideration-that he would repair on requeſt; it is not ſuf- 
ficient to ſay repargvit, if he does not add, on reque/}. R. 2 Les. 


1 
3 e ” to 
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| 180 on note, 1 promiſe to pay A. on his transferring,” it is 
not enough that B. his ſurviving partner tenders. Fowler v. Sam- 


* 


well, M. 12 C. Str. 65 3.] 


: And he ought to ſhew. performance with ſuch certainty, that (C. 60.) 

the court may judge that the intent of the covenant is performed: Muſt ſhew 
t 3 paris 

that it 15 


as, on a promiſe in conſideration that he would procure a ſufficien 
man to be bound; it js not enough to ſay that he procured a ſuf- 
ficient man; but he ought to ſhew of what ſufficiency he was, 
whereby the court may judge whether he was ſufficient or not. 
R.: Tel. 40: Done ood nts, „„ 
So, on a promiſe in conſideration that he would execute an in- 
denture, Ic. per quam barganizaret ; it is not ſufficient to ſay that 
he executed the indenture aforeſaid, but he ought to ſhew that he 
executed ſuch an indenture, per quam barganizavit, &c.'R.Yel. 111. 
But, if the conſideration was to execute ſuch an indenture in 
certain, That he executed the indenture aforeſaid, is ſufficient.. Tel. 
111. ö 8 , 2 | 
If a promiſe be to deliver 15 todas lanæ to be choſen by A. out 
of 17; in aſſumpſit for not delivering them, he ought to ſhew that 
A. choſe 15 todas; for the election is the firſt act. R. after ver- 


dia. Tel. 76. | 


On aſſumpſit in conſideration that he would abate 10/. part of 


EY debt, it is not ſufficient to ſay, that he did abate, without ſhew- 


ing how. R. Cro. El. 477. 


In conſideration to acquit A. of a debt, it is not ſufficient to - 


Jay that he acquitted him, without ſhewing how. R. 2 Cro. 503. 


If a declaration recites an agreement that A. would leaſe for 
years to B, but that B. refuſed to ſeal the indenture, becauſe a 
covenant was inferred for repair generally, and that the defen- 
dant, in conſideration that B. would ſeal, and the plaintiff would 
give a bond for the performance of the covenants, aſſumed to re- 


Pair during the term ; it is not ſufficient to ſay that B. ſealed, 


without ſhewing a demiſe was made. R. Yel. 18. | 
If a deviſe be, that land ſhall be ſold, if his goods are not ſuf- 
ficient to pay his debts ; in avowry by the vendee, he ought to 
ſhew how much the debts, and how much the goods are, ſo that 
the court may judge whether the condition precedent to the deviſe 


be performed. R. Jon. 328. 


If the conſideration of an a ſumpſit be that he ſhall give a bond 
with ſureties; it is not ſufficient to ſay that he tendered a bond, 
if he does not ſay in what ſum and what ſureties. R. Hob. 69. 

But to alledge performance in words, which in evidence import 
it, is ſufficient: as, if a promiſe be to receive A. and B. ut hoſ- 
pites, and to find neceſſaries; if he alledges that he received 
them and found neceſſaries, it is ſufficient, without ſaying, ut 7, 


pites. R. 1 Sal. 25. 


(So if the conſideration is to make ſails worth 45 A that he 
made the ſaid ſails is ſufficient. -Wallis v. Scott, E. 4 G. Str, 88.] 
If a promiſe be to diſcharge from arreſt ; if he alledges quod 
excneravit, it is ſufficient ; for he need not ſay how, as in the 
diſcharge of a bond, or rent. R. Cro. EI. 914. 


If 
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If a promiſe be in conſideration that he at the requeſt of the 

plaintiff would procure a note of B. it is ſufficient to ſay that he 

procured a note, without ſaying at his requeſt ; for a ſubſequent 

requeſt was not intended. R. 2 Vent. 75 a 


But after verdiR it ſhall be aided, if the plaintiff alledges a 


performance, but does not ſhew how. R. 2 Jon. 125. 
; \ / 3 
(C. 63.) But if the plaintiff ſhews a certain and exact performance, it 
But it is ſuſ· is ſufficient in general terms, without alledging particularly how 
ficient to he performed: as, on a promiſe to pay quam diſpenderet for the 


bew a per- officers of the army in ſuch a ſuit; an averment, that he ſpent ſo 


general much, is ſufficient, without ſhewing for what officers in particu- 
terms. lar. R. Ray. 9. | 

On a promiſe in conſideration that renunciaret the executorſhip, 

an averment that renunciavit is ſufficient, without ſaying before 

whom, or how. Ray. 400. ; 


- 


That conaret maritagium ; averment, that conatus fuit and it 


took effe is ſufficient, without ſaying how he endeavoured. R, 
Ray, 400. Dan. 72. Mo. 595. | 
Thar he would forbear a ſuit; averment, that he did forbear 
it, is ſufficient, without ſaying in what court. R. Ray. 203. 
That monflraret compot' ; averment, that monſiravit quoddam 
compot &c. without ſaying compot predia”, is ſufficient. K. Ray, 
204. | ? | 
That he would marry A. on requeſt ; averment, that he mar- 
ried A. is ſufficient, without more. K. 2 Cro. 404. Dan. 73. 
That he would pay as much as was agreed to be paid to A. it 
is ſufficient to ſay, that ſo much was agreed to be paid to A. with- 
out ſaying by whom. Dub. Yel. 17. 


That he would forbear a ſuit ; it is ſufficient to ſay that he 


did forbear generally, without ſaying Aucuſgue. R. 2 Mod. 24. 
Or, that he forbore from the time of the promiſe hucuſy ; is 
ſufficient, tho” to be intended a total forbearance. R. 2 Mod. 
24. R. Hard. 5. Do 
That he would diſcharge from a promiſe of marriage ; quod 
exonerævit is ſufficient, without ſhewing that he was preſent, or 


had notice; for a full diſcharge thall be intended. R. 1 Kol. 


470. J. 5. Sti. 295. 303- | 


So, in afſumpſit to pay, Cc. if he diſliked the land in 14 days, 


it is ſufficient to ſay, that he diſliked ; for it ſhall be intended 
within the time, otherwiſe, it ought to be ſhewn on the other 
part. R. Cro. El. $34. | 1 5 
So, if a promiſe be to pay in Spani/h money; averment, that 

he gave a bill for ſo many dollars, is ſufficient.” R. 2 Cro. 7. 

So an averment, that the plaintiff has performed all on his part 
to be performed, is ſufficient. ' R. on demurrer. Lut. 253. 

Or, quod cum the plaintiff aſſumed to perform, Cc. Hard: 
103. 4. ; 54 p 

So a declaration on aſſumpſit to pay ſo much ro cure his daugh- 
ter, and another count to pay fu inuch for the cure, — he 


. 
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does not aver that he has cured, it is ſufficient : for by the 24 
count it appears that ſhe was cured, and if this appears by any 
part of the record, it is well. R. after verdi. 1 Mod. 14. 
Dan. 73. 13 3 

* So, where ſomething is covenanted or agreed to be performed 
by each of two parties at the ſame time, it is ſufficient to ſay that 
he was ready and offered to perform his part, but that he was 
diſcharged by the other. Doug. 684. (659.)* ' | 5 

* 80, if one covenant with another, to do a certain act in con- 
ſideration of an award, it is ſufficient to aver that the other pre- 
vented the ſtipulated thing from being literally performed, and 
accepted an equivalent. Doug. 272. (259.) Vide 1 Term Rep. 
638... | ; | 8 

E an averment, that paratus fuit et obtulit to perform, is not 

ſufficient, if he does not ſay, that he was hindred by the defen- 
dant. 2 Saund. 352. R. 1 Rol. 465. J. 30. 

Vet parat et obtulit, will be ſufficient after verdict. R. 2 
Sand. 352. 2 Lev. 24: | | Fo 5 1 8 
So, parat et obtulit is ſufficient, where nothing is to be done on 
his party till the other has done a prior act: as, if A. being a 
bailiff, for 10 J. aſſumes to arreſt another at the ſuit of B. it is 
ſufficient to aver that he was ready, but B. did not deliver him 

any warrant. R. 1 Rol. 465. J. 40. ö 


When the conſideration of the king's patent is executory, the (C. 62.) 
plaintiff in gepe ſuch a patent muſt aver that the thing is done: When the 
as, if the king grants pro eo, that I ſhall find a lamp, releaſe a conſiderati- 
debt, Ec. it ought to be averred, that T have found the lamp, on af 2 
releaſed, &c. 21 Ed. 4. 48. Pl. Com. 455. a. Hob. 231. hall be 
If a grant be pro confilio impendendo, he ought to aver that he averred. 
was ready to give counſel. Jon. 294. . When it is 
18 5 | | | executory. 
So, if the conſideration of a patent be the ſurmiſe of the pa- (C. 63.) 
tentee: as, if the king pro eo that the manor is eſcheated grants; Or the ſur- 
| it oughtto be averred that the nianor was eſcheated. 21 Ed. 4. miſe of the 
J. Fes n 
If the king grants an office with all fees, without naming any; 
in pleading, it ought to be averred that there are fees in certain, 
otherwiſe the grant is only a burthen aud no intereſt, and there- 
fore revocable at pleaſure. R. Fon. 294. 


But, if the conſideration of the patent be executed, it need not (C. 64.) 
be averred : as, if the king grants for ſervice done. R. Pl. Com. When not. 
455. 4. Hob. 27. | 7 


And it is ſufficient (when there ought to be an averment) to (C. 65.) 
aver the conſideration to be performed, without more: as, if the How'itſhall 
King, in conſideration of the ſurrender of a leaſe, grants, it is be alledged. 
ſufficient to aver the ſurrender made, without ſaying that there 
was a leaſe ; for the ſurrender is the conſideration. R. 1 Co. 

43. 4. : f | i | Þ; 
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e. 66.) If cke plaintiff claims under one, who bas only a particular 
Ou the "eſtate, as for life, he mult aver continuance of the eſtate. P/. 
auf Com. 431. 4. Cro. El. 18. | 2» 


ance of an 


eftate ſhall So he, who claims under a tenant pur auter vie, ought to aver 


be averred, the life of the cgſlui gue vie. Mo. 306. 335. Pl. Com. 31. 4. 
Jade pat. So, if the defendant avows for rent on a leaſe for years, i 
(E. 19, 20, hee perſons ſo long live, he ought to aver that one of them is 
"> 27 35 40 alive. R. 2. Mod. 93. 1 Mod. 217. 
Or for years, if i leſſee ſo long live. R. Dal. 101. 


(C. 67.) . But implication that a life continues is ſufficient : as, in eject. 
mh e ment for a rectory, if it be found, that the rector fuit et adbuc eff 
wide poſt ' ſeifit, it is a ſufficient averment of his life, Dy. 304. a. R. 2 

(C. 37.) Jon. 227. 7 3 

So, in ejectment on a leaſe for years if the leſſor live ſo long, 
quod egecit termino nondum finito, is a ſufficient averment of the 


life of the leſſor; for the term would have been ended by his 


death. R. per 3 J. and af. in error. 2 Cro. 622. 5 


So, in an avowry in right of a tenant ſor life, that the plain- 


tiff off, et tempore quo fuit, infra ſeodum, is a ſufficient averment of 
his life. R. 2 Cro. 637. | | 
* So, if the plaintiff, who claims by leaſe from a tenant for 
life, ſays, virtute cujus uit et adhuc eſt poſſeſſionat*'. R. 2 Bul. 263. 
D. 1 Leo. 281. 1 Brownl. 4. : | | 
In treſpaſs for incloſing land 1 Maji, in which he has com- 
mon, per quod he loſt his common, {per quod) is a ſufficient 
averment, that the incloſure continued till the time of common. 
R. but Dod. doubted, becauſe it is the concluſion of the decla- 
ration, if it was not after verdict. R. 2 Rol. 379. 
So, in ejectment on the demiſe of B. if a ſpecial verdict finds 


that B. was alive, it ſhall be intended that he continued alive, 


if the contrary does not appear. R. 2 Cro. 146. . 

So conuſance as bailiff of huſband and wife, ſeiſed in right of 
the wife, who was tenant for life, for rent aretro exiſlente, is a 
ſufficient averment of the life of the wiſe on a general demurrer. 
R. 2 Lev. 88. Lut. 1226. 5 

So on a ſpecial demurrer. Per 2 J. but Hale doubted. 2 Lev. 
88 ; SY. | 


Amendment (Q.) | | 
So, by the f. 4 & 5 Ann. 16. after judgment by confeſſion, 
nil elicit, non ſum inform”, or writ of inquiry executed. 


C. 68.) But the continuance of an eſlate of inheritance need not be 
2 vn averred, for it thall be intended, if the contrary does not appear; 
amrred, and therefore if a man claims under huſband and wife, ſeited in 

X fee in right of the wife, he need not aver the life of the wite, 


R. TI. Com. 431. a. 


So, if he pleads a conveyance by a tenant in fees, R. L. 


” | 357. . So, 


And by the ,. 21 Ja. 13. after verdict the want of an aver- 
ment of a ſiſe thall be aided, if he be proved to be alive. Vide 


” * , K 
N * . 
4 * * 
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3s, if he claims under a biſhop, dean, &c. he need not aver 
the life of the biſhop, dean, &c. Pl. Com. 431. 4. _ 

Tho' the leaſe by the biſhop was not confirmed, and fo de- 
termines by his death. Per Dy. Pl. Com. 264, 2. 

So if he claims by deſcent from tenant in fee, his eſtate ſhall 
de intended continuing till his death. R. Lut. 1172. 

So, if he claims by a Jeaſe for years from huſband and wife, 
who was tenant in tail, he need not aver the life of the wife; 
for ſhe has the inheritance, and her huſband is ſeiſed in her 
right. R. Pl. Com. 431. d. acc. Lut. 357, 1226. But it was R. 
That the verdict ought to find the life of the tenant in tail. Cro. 
El. 407. | 5 | 
80. if he claims by leaſe from huſband and wife ſeiſed for 
their lives, and to the heirs of the huſband. R. Cro. El. 112. 

So, if a man makes title in aſſiſe to a rent-charge againſt the 
feoffee of tenant in tail, he need not aver the life of the tenant 
in tail; for the eſtate of the feoffee continues till the diſconti- 
nuance is avoided. R. Cro. El. 226. : 

80, if he pleads that it was the freehold of 4 who demiſed, 
Sc. he need not aver the life of A. for he ſhall be intended to 
have the fee. R. Cro. El. 87. | | 
So, if an eſtate be granted to A. and his heirs, till B. attains 
ſuch an age, he who claims under A. need not aver the life of 
B. for the eſtate of A. who has a baſe fee ſhall be intended to 
have continuance till the contrary appears. R. 1 Leo. 281. 

If a leaſe be pleaded by A. tenant for life, and B. in rever- 
ſion, there is no need ta aver the life cf A. R. 1 Leo. 177. 


Cro. El. 154. | | 

So, if a man pleads an extent by zlegit, he need not aver the 
continuance of his eſtate; for it ſhall be intended, where it does 
not appear by record that the extent may have been ſatisfied. | 
R. Hard. 80. 5 | gy 

If leſſee for life aſſigns his eſtate to 4. who leaſes at will; in 
treſpaſs by the lelſee at will, he ought to aver the life of the leſ- 
ſee for life, but he need not aver the life of A. or the conti- 
nuance of the will. 2 Leo. 95. | | 

So, where the continuance of the eſtate is not neceſſary to 
the action, it need not be averred.: as, if a leaſe be for years, if 
A. ſo long live, and a covenant that he has power to leaſe, in 
covenant for a breach of it, the life of A. need not be averred ; 
tor covenant lies tho? he be dead. R. 9 Co. 60. 6. 


Bo the plaintiff in his declaration ought to aver a requeſt. 
And if the aQion be for a collateral ſum to be paid on requeſt, 
the requeſt is parcel of the agreement, and traverſable, and 


ought to be ſpecially alledged, with the time and place of the ſpall be a 
requeſt. Adm. Lut. 231, K. Cro, El. 85. X. Ow. 109. ſpecial te- 
Cont, fer 2 J. 1 Brotwnl, 10. R. acc. Jon. 56. 85. R. Sav. dueſt. 


72. | | 

Go a Collateral matter to be done upon requeſt, Adm. 
5 | 

; as 
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As in aſſumpſit to pay all ſums expended for him. R. Cro: 


Fl. 8 83 
To aig 6s. for every ſtone of wool delivered. N. G El. gr. 


To pay for victuals for him, and his horſe. R. 2 Cro. 183. 
So, in covenant for not delivering timber for A he 
ought to alledge a ſpecial requeſt, 1 Brownl. 23. 


And the want of a ſpecial requeſt, when neceſſary, i is not 


aided by verdict. R. 3 Bul. 299. 
Nor by pleading non 442% and a verdict thereon: for that 


is no waiver of the requeſt. R. Jon. 86. 


(c. 50.) But in g ſumpſit for money "ag or a mere 4 & licet ſepius re 


When a ge- gui ſit is ſufficient. R. Cro. El, 73, 4. Agr. 2 Cro. 183. Per 


neral re- Hought. 2 Cro. 523. R. Tel. 66. Hut. 2 per 3 J. Cro. Car. 
queſt is ſuf- 35. Arg. 4 Leo. 2. R. Cro. El. 218. R. Win. 2. 


12 85 So, in afſump/it for a collateral ſum, if it is not to be paid 


upon requelt. R. Lut. 231. R. Ow. 10g. 

So, in M umpſit to pay in conſideration of marriage; for it is 
in the nature of a debt. R. Cro. El. 229. 

So, in aſſumpſit for repayment of money received for a horſe, 


R. 3 Lev. 364. Skin. 347. 


So, in aſſumpfit to pay, if he would procure a note from B. for 


it; that he procured the note, et requiſivit ſolvere, is ſufficient. 
R. 2 Vent. 74 


So in caſe, that if plaintiff made him a ſet of ſails worth 15/. 


defendant would pay ſo much for them on requeſt, ſæpius reguiſit 
is ſufficient. Wallis v. Scott, E. 4 GC. Str. 88.] 
So, in debt on a bill, c. to be paid upon requeſt, a general 
requeſt is ſufficient. E. Cro. El. 548. 

And where a ſpecial requeſt is neceſſary, if the plaintiff al- 
ledges a ſpecial requeſt, but omits the day or time, and the de- 
fendant does not join iſſue on the requeſt, but pleads non aſſumpfit, 
Sc. it ſhall be aided. R. Fon. 56. 

So, in annnity, obligation, c, to pay upon requeſt ; no re- 
queſt i is neceſſary. R. Cro. El. 548. 721. 
So, if the requeſt is executed, no averment is — as, 


if A. promiſes ts pay, c. in conſideration that B. at his requeſt | 


would be a knight. R. 2 Lev. 198. 


„0. 71.) And if a promiſe be by three, a ſpecial requeſt to one is ſuffi- 
How re- cient. D. Noy. 135. 
anc ea If an aQtion be by an executor on a promiſe to pay to his teſta- 
Vide Cont. tor on requeſt, if he alledges a ſpecial requeſt by the executor, 
ny and licet requiſt” only by the teſtator, it is ſufficient; for the action 


(I. 11.) is founded _ a requeſt by the executor. R, Hard. 38. 


(. 94. ) Licet reguiſit' is as well as in fad requiſivit 4 ſor licet is affir- 
| How al- mative. X. Tel. 121. 


ledged. 
ſhewed the note, et requifivit, it is ſufficient without hing autunc 
1 


And, if it be ſaid, that the plaintiff at ſuch a day and place 
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et ibidem ; for the whole ſha]l be intended to have been done at 

the ſame time. R. 2 Vent. 75. . 
So, if a ſpecial requeſt be alledged in the firſt count, ſimililer 

reguiſit is ſufficient in the ſecond count; for it refers to the firſt. 


R. Cro. El. 240. 


So the plaintiff ought to aver notice given to the defendant, (C. 73.) 
where the action does not lie without notice given; as, if the Averment 
act, on which the plaintiff's demand ariſes, be ſecret, and lies eee 
only in the plaintiff's mouth: as, if a man promiſes, Ge. to pay ceſſary. . 
ſuch a rate for wares as another paid him, the plaintiff ought ide Condi- ' 

to alledge notice of the rate that another gave. R. 2 Cro. 432. tion, 5 
R. 1 Rol. 463. 1. 25. Hob. 51. Hard. 42. . (L. 8, 9.) 
To deliver ſo much corn, if the plaintiff approve of it, at the 
fair; the plaintiff ought to give notice, if he approved of it. 
Ke. Cro. El. 249, 250. NE 
To repay ſo much to B. if he diſliked ſuch lands. R. cont. 
Cro. El. 834. 1 Rol. 464. | 
To ſeal ſuch an eſcrow as he or his counſel ſhall deviſe. R. 
1 Rol. 463. J. 5. 50. Te 
| To account before auditors, whom the obligee ſhall aſſign. 
R. 1 Rol. 462. I. 50. | . | | 
To pay plaintiff all his coſts in ſuch a ſuit. Hard. 42. 
The damages which the plaintiff ſuſtained by ſuch a battery. 
Hard. 4% . 4 
When rent is due to the landlord, notice of it muſt be given 
to the plaintiff in execution, or to the officer, to maintain action 
againſt either of them reſpectively. Palgrave v. Windham, M. 
6 G. Sir. 212.4 1 x 5 


2 


[ Wben notice is neceſſary, it ought to appear that it was given (c. 54. 
in due time: as, if a man promiſes to pay as much as he diſ. How it 
burſes at ſuch a fair, before the end of the fair, he ought to al - ſhall be al- 
ledge notice of his diſburſements given before the end of the - 
fair, otherwiſe it will be too late. R. 1 Rol. 469. J. 45. queſt ſhall 
90 it ought to appear that it was given to a proper perſon : be alledged. 
as, if a condition be to repair upon notice, notice ought to be Fide ante, - 
alledged to him, who had the intire intereſt, and not to an (C. 74) 3, © 
under-lefſee. R. Tel. 37. 2 Cro. 9. | | 
And to him in perſon. R. Tel. 37. 
What payment ſhall be to the aſſignee of the whole eſtate, 
vide Condition, (G. 2. 0 
| So where requeſt ſhall be tothe perſon, vide Condition, (L. 11.) 
| But on a ſale of Eaft India ſtock, if demanded ore tenus, or by 
writing at the T India houſe, an averment, that he demanded 
ore tenus, and by writing at the Eaſt India houſe is ſufficient, with- 
out a perſonal Sans ; for the uſage is ſuch. R. Skin. 391. 


But if a man is bound, covenants, or aſſumes to pay money, (C. 23 


0 to convey lands, Qc. on the performance of an act by a ſtranger, When uot 
˖ notice need not be alledged; for it lies in the defendant's cogni- —_— 2 


zance as well as the plaintiff's, and he ought to take notice at his %, 
| petil: (I. 9.) 
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Kerl; as, if he aſſumes to pay ſo much when 4. marries, K. 


2 Rol. 462. J. 10. . 
When A. returns into the kingdom. K. 2 Cro. 71 3. R. 


1 Rol. 463. J. 6. 


Or performs ſuch a journey. 1 Rol 463. 1. 13. K. 2 Cro. 


137. 150. 

1 if he aſſumes, Cc. to pay ſo much as A. ſhall name. R. 
2 Bul. 144. R. Cro. Car. 133. 1 Rol. 464. J. f. 

To pay if A. mg not pay. K. 2 Cro, 684. R. 1 Rol. 462. 
I. 25. 463. 1. 4 

To pay ſo W for every acre above 20, when A. meaſures 
them. R. 1 Rol. 462. J. 35. 


To make ſuch affurance as A. ſhall adviſe. D. 1 Leo. 105, | 


Or, as his counſel ſhall adviſe. Per Gawdy, 1 Rol. 464. J. 2. 

To diſcharge upon all eſcapes. R. Hob. 14. 

To ſtand to the award of ſuch a one. Hard. 42. 

To pay the arrears found on aceount. 8 Co. 92. 6; 

To be accountable for all money paid to 4. by . 
1 Lev. 47. 

So, if he aſſumes, Sc. to pay, Sc. on the performance of 2 
certain act by the obligee himſelf, or on the performance of an 
act by him to any certain perſon ; for he takes upon himſelf to 
take notice of it at his peril: as, if a man aſſumes, c. to pay on 
the marriage of the obligee, c. with B. R. 2 Cro. 102. R. 
2 Cro. 228. Tel. 168. R. 2 Cro. 405. 1 Rol. 461. I. 50. 


K. Cro. Car. 34. Hut. 80. Per Ch. J. 1 Sid. 36. 1 Fol. 


463. J. 20. R. 2 Bul. 254. R. 3 Bul. ok R. Puph. 164, 
To pay when the obligee, Se. delivers a horſe to B. Per 
Tel. 1 Rol. 461. I. 45. 

Or returns to London. Per Dod. 2 Bul. 145. R. 1 Kol. 
462. J. 15. Cont. per Warb. Hob. 68. R. cout. 1 Bul. 44. 
Or returns from Rome. Dub, Ow. 108. K. Hut. 80. 

Or delivers up the bond. R. Sal. 457. 
To indemnify when he {hall be ſurety for bis father to A. D. 


Leo. 105. R. 2 Cro. 287. 
* If the condition of a bond be to indemnify the ohliget from 


alimony and debts incurred by his wife, after their ſeparation, 


the obligee being ſued for a debt of his wife's need not, in an 
action on the bond, aſledge notice of the action commenced, but 
without ſuch allegation, is intitled _ the cofts of the action as 
well as the debt. 1 Term Rep. 3 

To Pay, if he borrows of any $5.86 perſon. Per 3 F. 


3 Bul. 


To bes for every acre,: _ it ſhall be meaſured. R. 2 Cro. 
472. 391. 1 Kol. 462. J. 4 

To pay a rate for what he plaintiff ſhall ſell to B. R. 3 
Cro. 432. R. 1 Rol. 463. J. 36. 

To pay when B. attains his full age. Hard. 42. 

To ſurrender to B. or his aſſigns = requeſt, there need not 
be notice of the aſſignment. R. Pop. 136. 1 Rol. 464. J. 10. 


To give him as much as will make him content. R. 1 Leco. 1235 


To 
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To pay all money delivered by A. to B. there need not be 
notice of the ſums delivered to B. R. Hard. 22 
So, if he aſſumes in conſideration of ſuch a certain act, it is 
ſufficient to aver performance of the act, without alledging no- 
tice of the performance to the defendant: as, if it be in conſide- 
ration that ſhe diſcharged him of a promiſe of marriage, it is ſuf- 
ficient to ſay guod exoneravit ipſum, without alledging that he had | 
notice; for it ſhall be intended that there was a full diſengage- 
ment made to the defendant himſelf in perſon. R. 1 Rol. 470. Fa . 
[Debt for freight on a charter-party ; if the goods are laid 
to be delivered to defendant himſelf, the plaintiff need not aver 
notice of the delivery. Dodd v. Atkinſon, M. 10 G. 2. B. R. 
H. 342. 8 : „ 
80, 1 that ſhe come to his houſe and offer to 
marry him, it is ſufficient to ſay, guad venit et obtulit to marry ; 
for it ſhall be intended that the offer was to himſelf in perſon. 
R. 1 Rol. 470. J. 20. | 8 
So, in debt for a penalty at a leet for not removing an en- 
croachment, ir is not neceſſary to aver notice of the order of re- 
moval ; for every one within the leet ought to take notice of it. 
R. 1 Rol. 468. J. 20. 8 
Or for the penalty of a bye - law concerning a common; for 
every commoner ought to take notice of it. R. Cro. Car. 498. 


So the plaintiff, in his declaration, ought to aver every fact, (C. 76.) 
without being informed of which, the court cannot judge whe- Marg aa 
ther * plaintiff has cauſe of action. Vide Adion upon Statute, eee 
(A. z. | p | To aſcer- 

As, in an action founded on a ſtatute, the plaintiff ought to tain the caſe 
aver every fact neceſſary to inform the court that his caſe is with- to be with- 

in the ſtatute: as, in guare impedit by the king on the ft. 13 El. in a ſtatute. 
12. for not reading the thirty-nine articles, it ought to be averred 
that it was a benefice-with cure. R. 1 And. 62. Lut. 108g. 

So, in guare impedit by the king founded on the /. 31 El. 6. 
for ſimony. Semb. Lut. 1089. is 

So, in guare impedit by the univerſity on the ft. 3 Fac. 5. for 
the benefice of a recuſant, the plaintiff muſt aver that the patron 
was a recuſant convict. R. 10 Co. 58. a. | 

So, in an action on the ff, 7 Ed. 6, 7. againſt buying wood, 
coal, c. in London, Meſiminſter, or ſuburbs, and ſelling again 0 
unleſs by retail, if the plaintiff alledges that the defendant bought 
at Whitechapple, Qc. he ought to aver that I/hitechapple is within 
the ſuburbs. Lite, 162. i | 
If a man intitles himſelf by a leaſe, which by a proviſo in a 
ſtatute will be good, if the antient rent be reſerved ; he ought 
to ſhew that a rent was reſerved, and aver it to be the antient 
rent. R. PI. Com. 105. b. 

If, on an action on the ff. 14 H. 8. 5. for practiſing phyſick 
within ſeven miles of London without a licence, he alledges prac- 

tice at We/min/ler, and does not ſay that it was within ſeven miles 
of London, it is bad. R. 4 Mod. 47. „ 
Vor. V. . Wt 
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If an indictment be for taking toll above the rate appointed 
by a ſtatute, it muſt be averred that it was in a market town. 
2 Rol. 248. NETS 5 

So, in all caſes where any circumſtances are required by the 
purview of an act to make it good, they ought to be averred: as, 
where the ft. 1 R. 3. 1. makes a feoffment, &c. by cefluy que uſe 
of full age, ſane, and at large, &c. good; he, who pleads a 
feoffment by cefluy gue uſe, ought to aver that he was ſane, of 
full age, and at large. Pl. Com. 376. 6. Z 

If a man pleads a licence by three juſtices of the peace at ſeſ. 
ſions to be a jobber, Sc. he ought to aver that he is an houſ. 
holder, &c. which is requiſite by the /, 5 El. 12. in him, 
who takes ſuch licence. R. Sav. 58. | CEE 

* So, where the fatute 25 G. 3.c. 51. /. 27. relative to perſons 


| licenced to let poſt-horſes requires that the account directed to 


be given in by them ſhall contain the number of horſes and miles, 


and the names of the drivers, but inflicts no penalty for not in- 


ſerting the amount of the duties received by the poſt-maſter if 
the declaration in an action on that ſtatute only charge that the 
defendant made falſe accounts by not inſerting the amount of the 
duties received, without alledging them to be falſe in the parti. 
culars mentioned by the ſtatute, judgment ſhall be arreſted after 


verdict. 3 Term Rep. 636.* | 


So, if a plaintiff declares upon an agreement in writing 
which refers to a caſe to be ſtated and ſigned by both parties, he 
ought to ſhew the caſe ſtated, and then aver that that and the 
caſe in the declaration are the ſame ; for it is not ſufficient to 
ſay that he agreed in ſuch a manner, and that both bound them- 
ſelves in pignoratione prædic . R. Lut. 489. . 

So, if a condition be, that a leſſee ſhall not ouſt the tenants of 
a manor, who do their duty, it is not ſufficient to ſay that he 
ouſted A. a tenant of the manor, who didhis duty ; but he ought 
to aver in fact that 4. was a tenant and always did his duty. 
R. 1 Leo. 246. 

If a promiſe be to ſave harmleſs for beaſts delivered out of the 
pound, he ought to aver that he delivered them,. and it is not 
ſufficient to ſay that A. recovered againſt him in parco frado pro 
deliberatione. Skin. 141. 

So the caſe ought to be averred agreeable to the ſtatute: as, 
if the ſt. 28 El. be pleaded, which enacts, that a recuſant ſhall 
be convict, if he render not himſelf before the next ſeſſions ; if 
it be pleaded that he did not render himſelf at the next ſeſſions, 
it will be bad. 3 Lev. 333. ot | 

So, in all caſes where there is a variance of the deſcription of 


aà thing or perſon, there ought to be an averment that it is the 


ſame: as, in an information for an intruſion into lands in N. 

Dale, if the defendant pleads a grant to him of lands in S. Dal, 

he ought to aver that they are the ſame. Sav. 48. | 
If the licence of alienation be for a rectory, and twenty acres 


of land, and the fine be of a meſſuage, and twenty acres of land, 
| By in 
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$n proceſs for aliening without licence, it ought to be averred 
that the meſſuage is parcel of the rectory. Sav. 14. 
In an inferior court the declaration muſt alledge that the 
money was bad and received within the juriſdiction, as well as 
that the defendant promiſed to pay within it. 1 Term Rep. 151.* 
* And where one count of a declaration in an inferior court 
is not laid within the juriſdiction of that court, and the damages 
are given 2 the objection is fatal on a writ of error, 

although there be another good count. Id. ibid.“ 1 

If in a ſumpſit for 501. for oaks ſold, the defendant pleads a 
contract for oaks by indenture, he ought to aver that they are 
the ſame oaks. Sav. 17. | | 

On a guo warranto for having a park within the metes and 
regard of a foreſt ; if the defendant preſcribes for a park infra 
metas, it is not ſufficient without averring that it was znfra re- 
gard of the foreſt alſo. Bridg. 25. 

80, if the executor of H. de B. be ſued, and he pleads a judg- 
ment qy_ him as executor of H. de C. he ought to aver that 
H. de C. is the ſame perſon. R. Sav. 92. | 

If A. aſſumes to deliver to B. a parcel of gum, tlien upon the 
ſea, to be imported, being of the ſame value as other gum be- 
fore delivered; it muſt be alledged, that it was the gum on the 
ſea, Sc. K. 2 Cro. 235. | | 
So, if the thing be averred is repugnant in words, but not in 
truth, it ought to be explained before \ averment made: as, if a 
grant be of land in A. to an information for land in B. it cannot 
be averred to be the fame land, unleſs it be explained, that A. 
is a vill in the pariſh of B. or, is known by the name of B. as 
well as A. and then it may be averred to be the ſame land, 


Fav. 38. 


» 


An averment need not be in expreſs words, et A. in fafo (C. 77.) 
dicit 5 for licet is a ſufficient word. R. 2 Cro. 383. Pl. Com, By what 


os 126. R. 3 Lev. 67. | 
r, pro eo quod. R. 1 Sand. 117. Semb. 2 Vent. 278. R. 


Lev. 194. 
Et quia, Oc. Co. Ent. 122. 5. 1 Lev. 194. 


uod vendidit warrantizando is a ſufficient averment that he (2 V. 4.) 


warranted. Sal. 686, 
Or, that he demanded proferendo ſatisfaFionem is a ſufficient 
averment of a tender. R Sal. 686. | 
80 any words, which imply ſuch a matter to be ſo, are ſuffi- 
cent: as, if it be pleaded, that A. was ſeiſed, and that obiit, and 
the land deſcended to B. as his ſon and heir, this is a ſufficient 
averment that he died ſeiſed, tho? it be not ſaid /ic inde ſeifit” 
oviit ; for otherwiſe it could not deſcend to B. as his heir. R. 
u. 1 SG 9 
* So, in an information for writing and publiſhing a libel * f 
and concerning the king's government, and the employment of 
his troops” (ſetting forth the libel ves batim) the words © of and 
s0ncerning” are a ſufficient introduction of the matter contained 
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in the libel, and a ſufficient averment that it was written « of 


and concerning the king's gorerament, and the employment of 

his troops.“ Cowp. 672. TIE: 918 N 
* So, a complaint having been made ore tenus by a ſolicitor, 

before the chancellor, in the court of chancery, of an arreſt in 


returning home after the hearing of a cauſe, the indictment ſtat. 
ing, that * at and upon the hearing of the ſaid complaint” the 
defendant depoſed, Ec. is a ſufficient averment that the com- 
plaint was heard. 1 Term Rep. 70.“ 


So preſentat' fuit, that he did a treſpaſs; tho” it be not ex- 


preſsly averred that he did it. Semb. 2 Cro. 582. 


uod ſcribi et ingraſſari fecit indenturam, per quam mentionat 


guod demiſit, Ic. quam figillavit et deliberavit ut fad ſuum virtute 


cujus ſuit paſſeſſionatus; tho? it be not expreſsly ſaid, quod demi ſit. 
R. 2 Jon. 24. x” | 

[[ndentura fad. between leſſor and leſſee, whereby leſſee con- 
venit & agreavit to pay the rent, is a ſufficient averment of a ſeal- 
ing by him. Atkinſon v. Coatſworth, P. 8 G. Sir. 512.) 

That by the cuſtom of London, they hold pleas of debt, ariſing with. 
in the city, and that he levied a plaint according to the cuſtom, is a 
ſufficient averment, that the debt, for which the plaint was 
levied, aroſe within the city. R. Yau. 92. 

That he paid a debt of his inteflate, and took a term in ſatigſadion, 


| Imports, that he paid it with his own money. R. 1 Lev. 154. 


That by refuſing a poll perdidit officium, imports, that he had a 
majority, if the poll had been taken. R. 2 Lev. 50. 

An avowry by a huſband-ſeifed in right of his wife, for rent 
aretro exiſtenꝰ, is a ſufficient averment of the life of the wife. R. 
on a ſpecial demurrer. 2 Lev. 88, Vide ante, (C. 67.) 

So, if a covenant be to make a ſurrender of a copyhold, and 
he ſays, quod ſurſum reddidit to two tenants according to the cul- 
tom, it is ſufficient, without ſhewing the cuſtom. R. 1 Mod. 6:. 

If a matter be to be determined by the groom porter; an 
averment, chat he adjudged in caſu predi@”, is ſufficient, R. 
Lut. 488. ER F 

In debt againſt an executor for 10. which injuſte detinet ; it is 
a ſufficient averment that the teſtator did not pay. 1 Vent. 136. 

So, in debt againſt A. on articles, that he or B. would pay, for 
101. which A. injuſte detinet ; if B. ſealed, it is a ſufficient aver- 
ment, that B. did not pay. R. 1 Vent. 136. 

So, quod A. ſeiſitus de manerio unde predia” meſſuagium fuit par- 


celP a tempore cujus, &fc. levied a fine is an averment, that it was 


parcel at the time of the fine. 1 Leo. 75. | 

That A. demiſed to B. who entered, and being poſſeſſed revertiont 
eidem A. ſgedlan, c. is a ſufficient averment, that A. has the 
reverſion. R. 1 Sal. 13. | | 5 | 

If a cuſtom be alledged for tenants to ere ſtalls in a market, 


ĩt is a ſufficient averment, that the market is within the manor. 


R. 3 Lev. 190. | 5 

If breach be, that the defendant did not cover with lead, ac- 

cording to the rules preſcribed by the ſtatute for the re-builcing 
| = 0 
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of London; it is an averment, that the ſtatute does require it. 
R. 2 Lev. 85. | OI . 
That he entred, without ſaying, by night or by day, is ſufficient 
if he ſays he entred lawfully. 2 Mod. Ca. 320, 

[On an agreement to ride ab/que flagello vel baculo, vel aliis ar- 
mit; abſque flagello et bacule, vel alits armis, it is good. Burgeſs 
v. Bracher. P. 10 G. 2 Ld. Raym. 1366. Str. 594.) © 


(C. 78.) When an Averment is not neceſſary. 


But a matter apparent to the court need not be averred: as, (C. 38.) 
if a man ſhews that his tenant aliened in fee to a dean and chap- Of matter 
ter, and that he as lord entred within a year, he need not aver, PParent to 
that ſuch alienation is mortmain. PI. Com. 81. a. dhe court. 

So, an action on the /. 32 H. 8. 9. of maintenance, it need | 
not be averred, that the thing bought was a pretenſed right, 
Sc. Semb. Pl. Com. 81. , | | 

[In caſe, for falſely and maliciouſly ſuing out commiſſion of 
bankrupt againſt plaintiff, it is not neceſſary to aver that plain- | 


tiff never committed an act of bankruptcy. Chapman v. Pick- 


erſgill, M. 3 G. 3. 2 Wilf. 145. 


And if a man ayers contrary to that, which appears to the (c. 39.) 
court, it is of no avail, but ſhall be rejected: as, if a man avers, An aver- 


g 2 7 ment of 
that land is appurtenant to a meſſuage, which cannot be by law. 3 


R. PI. Com. 170. 6. eee, , 
If an obligation be in 200/. penalty, for the payment of 104]. a eee : 
plea, that the plaintiff releaſed the ſaid obligation by the name of an to the 
obligation of 2001. for the payment of 1001. and that no other court does 
obligation wwas given, is not good; for an obligation for the pay- Hot avail. 
ment of 100/. cannot be an obligation for the payment of 104 /. 


and the averment that he releaſed the ſaid obligation cannot 


avail. R, Al. 71. ; iq 

If the king by patent grants lands in A. and B. and to an in- 
formation for an intruſion into lands in C. and D. this grant is 
pleaded with an averment, that they are the ſame lands, it is 
bad; for it is impoſſible that land in one vill ſhould be the ſame 


with land in another vill. R. Sav. 38. 


Where two judgments refer to the ſame day, the priority 
of one cannot be averred. 1 Term Rep. 117, 118.“ 


Nor matter ſurmiſed ex abundanti : as, if the plaintiff alledges (C. 80.) 
a condition ſubſequent to his eſtate, he need not aver perfor- Matter cx 
mance; for the allegation was, ex abundanti. Pl. Com, 30. a. .. 


Nor matter in defeazance of the action; for this will come (C. 81.) 


more properly from the other ſide; as, in debt, on the /. 23 H. 6. Matter 


14. againſt bailiffs, for not returning him a burgeſs, there need which 


not be an averment that there is no mayor, tho? the ſtatute ſays, nos: aca 
| B b 3 that the other 
: : : fide, 
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that the ſheriff ſhall ſend his precept to the mayor, and if there 


be no mayor, to the bailiffs ; for if there be a mayor, it ſhall 
be ſhewn by the defendants. R. Hob. 78. 

* So, where there was a covenant in a charter party, © that 
no claim ſhould be admitted, or allowance made for ſhort ton- 


nage, unleſs ſach ſhort tonnage were found and made to appear 


on the ſhip's arrival, on a ſurvey to be taken by four ſhipwrights 
to be indifferently choſen by both parties, in an action for 


ſhort tonnage, it is not neceſſary for the plaintiff to aver that a 


ſurvey was made, and ſhort tonnage made to appear ; if fuch 
ſurvey was not taken, that is matter of defence to be taken ad- 
vantage of by the defendant. 1 Term Rep. 645*. | 

In treſpaſs quare canem, viz. a bloedbound, cepit, it need not 
be averred, that the plaintiff can expend 40. per ann. 12 H. 
„ . 

If a breach of covenant be aſſigned in pulling down a houſe, 
it need not be averred, that this was not a houſe allowed to be 
pulled down. R. 1 Leo. 18. £ | 

If the defendant in treſpaſs juſtifies entry by proceſs on a 
homine replegiando, to do execution, he need not ſay, that the 
man to be replevied was not taken by the coinmand of the chief 
juſtice, Sc. Semb. Lut. 1433, 4. 

In falſe impriſonment, it is ſufficient to ſay, that he took him 
by force of a capias, without ſaying how it was returned, Pl. 


Com. 16. 6b. 


(C. 82.) 
Induce- 
ment. 


If a man pleads a fine, it is not neceſſary to ſhew, that the 


perſon barred by nonclaim was ſane, of full age, &c. for this 


ſhall come from the other ſide, not being put in the purview of 
the act, but as an exception, Pl. Com. 376. a. 
So, if he pleads, that ſuch an one, being ſeiſed, made his vill, he 
need not ſay, that he was of full age, &c. Pl. Com, 376. 
Or, that tenant in tail demiſed, he need not ſay, that he was of 


full age, tho? this is requiſite to his making a leaſe by the f. 32 
H. 8. 28. 1 Leo. 76. | „„ 


Nor matter, which is only inducement: as, in an action upon 
the caſe for an eſcape upon a capias utlagatum, in the recital of 
the outlawry in the declaration, it need not be averred by prout 
patet per recordum. Lut. 111. R. 5 Mod. 9, 10. and now is 
aided by the /. 4 & 5 Ann. 16. 

Vet ſome precedents do it. Lut. 111. 


So, in eſcape after a commitment in execution on a judg- 


ment, it will be good without ſuch averment. R. on gener 
demurrer, Sal. 565. | x 


So a deſcription, not material, need not be averred: as, if a 
man makes title by preſcription to a portion of tithes; and that 


the tithes came to the king, who granted them by the name of 


all tithes, part of the deme/nes of the archbiſhop, &c. and in the 
5 | | tenure 
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tenure of B. ãt need not be averred, that they were part of the 


demeſnes, or in the tenure of B. for the tithes are otherwiſe de - 


ſcribed and aſcertained, and whether it be true or falſe, the 
grant will be good. R. Dy. 87: 6. | | 


(C. 84.) Concluſion of a Declaration: 


A declaration generally ought to conclude ad damnum of the | 


plaintiff, | | 

But, in an action by a prior and his brethren, ad damnum ip- 
fus prior, is ſufticient. Th, Dig. J. 10. c. 25. 

Or, ad damnum ipſorum. Th. Dig, I. 10. c. 25. 

So, in an action by huſband and wife for battery, ©. of 
the wife, ad damnum ipſorum is good. Th. Dig. J. 10. c. 25. 
Vide poſt, (2 A. 1.) 

Yet, in treſpaſs, guod clauſum fregit et bona B. ibidem cepit ad 
damn ipſorum is bad. R. 2 Mod. Ca. 370. 

If an action for penalties brought by the farmer of the tax, 


on 27 G. 3. c. 26. (by which the duties on polt-horſes leviable 


under 25 G. 3. c. 51. were transferred from the king to the far- 
mers of the tax) the offence may be laid to have been committed 
with intent to defraud the farmer and not the king. 3 Term 
Rep. 632. 1 85 | 


If, in the concluſion of a declaration, the plaintiff claims 


more or leſs than his due, it is bad, generally : as, in debt 


on a bond for forty pounds, if the declaration concludes his 


demand for forty marks, it is bad, if he does not ſhew how 
the reſidue is diſcharged. Per Cur, 48 Ed. 3. 3. a. Vide 


Pe, (2 W. 7.) 


So, in debt for rent for one year and a half on a leaſe, ren -· | 


dering 741. per ana. if he concludes his demand for 100/. it is 
bad, without ſaying how the reſidue is ſatisfied. Semb. 2 Lev. 
4. R. Cro, Car, 137. 


So, if the plaintiff avows for 10s. per ann. on a leaſe, ren- 
dering 5 J. per ann. it is bad, without ſaying how the reſidue is 


diſcharged. 20 Ed. 4. 2. 4. R. Cro. Gar. 104. R. Hut. 96. 
So, in debt for 61. 147. 2d. if the plaintiff declares on ſe- 
veral contracts, the one for 31. 105. 6d. the other for 31. 35. 5d. 
and has a verdi& and judgment for the whole, it is error; for 


the judgment is for 3 d. more than his due. R. Mo. 298. Cont. 


Cro. LI. 22. R. Tel. LL 6 
So, if the plaintiff has judgment for more damages than are 


alledged in his declaration, it is error. R. 1 Bul. 49. 


But, if it may be rejected as ſurpluſage, it is good: as, in 
debt for 101. if the plaintiff declares on a contract for 100. fora 


horſe, and for 5. for a cow, and the defendant pleads to the 


ol. nil debet, and a verdict and judgment be thereupon, it is 


good; for one contract anſwers to the plaint, and the other ſhall 
be rejected as ſurpluſage. R. Tel. 35. 5 
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So, if it be only a miſcaſting, it will not hurt: as, in an aftion 


on the. ft. 2 Ed. 6. 13. for not ſetting out his tithes, if the plain. 


(C. 8s.) 


tiff ſhews that the tithes were of the value of ſo much per acre in 


toto attingen ad 111. per quod actio accrevit ad habend”, for the tre. 
ble value 33/. where it is miſcaſt for 11/7. 2s. and the treble 


value 337. 6s. it is good; for the demand is not for a ſum cer. 
tain, but ought to be given by the jury. R. 2 Cro. 499. 
So, in afſump/it for 200 weight of prunes at 195. per cent. in 
toto attingen ad 1801]. where it ſhould be more, and the jury 
ives 1001. damages, ſuch miſcaſting does not hurt. R. cont, 
all in C. B. and exch. 2 Cro, 247. R. acc, Hob. 88. R. Hob, 


89. R. 2 Cro. 569, 


So, in afſumpfit, where there are ſeveral counts for ſeveral 
ſums gue attingunt ad 521. which is more than the total of the 
ſums, this miſcaſting does not prejudice, if the jury give leſs 
in damages than the total. R. Lat. 175. R. Poph, 209. R. 
2 Lev. 58. | „ 

So, in covenant, gſſumpſit, &c, if the plaintiff demands more 
or leſs than is due, it does not prejudice, Semb, 2 Lev, 57, 
Vide paſt, (2 V. 2.) | 

So, in debt for 1007. if the plaintiff declares on particular ſums 
due which exceed 100. and the defendant does not demur, but 
there is a verdid for the plaintiff; if he releaſes all above 100/, 
he ſhall have judgment for 100/. R. 5 Mod. 214, 

So, if the declaration be, ad damnum 40/1. where the writ was 
only 201. if the verdict finds leſs damages than the writ, it is 
good. R. 2 Cro. 629. | . 

So, if it finds greater damages, and the plaintiff remitti 
damna; for he ſhall not have more damages than are in the writ, 
R. 2 Cro. 128. 5 ITE 


(C. 85.) When a Declaration ſhall be aided, 


Sometimes a defect in a count or declaration ſhall be aided by 


| —_ bar, the defendant's bar: as, if the plaintiff, in aſimpfit to perform 


(E. 37.) 


an award, does not ſhew ſpecia] performance on his part, ard 
the defen-lant does not demur, but pleads, no ſuch award, 
he waives the other matter, and cannot afterwards take advan» 
tage of this defect in the declaration. R. Cro. Car. 385. R. 
1 | | BA | 
S3, if in an action for an eſcape by an adminiſtrator durante 
min etate of an executor, it is not averred that the executor is 
within the age of ſeventeen years, if the defendant pleads a re- 
moval by habeas corpus, which is the ſame eſcave, he ſhall not take 
exception to the want of averment; ſor he admits that the plain- 
tiff has authority to ſue, 'R, Lut, 632. | | 
So, in debt for rent, if the plaintiff does not ſhew any place, 
where the leaſe was made, if the defendant, by his plea, admits 
the leaſe, the declaration is aided, R. Heb. 82. R. 2 Cro. 682. 
K. 2 Rol. 66. 2 Cre, 125. | . 
0, 
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So, in covenant, if the defendan pleads non oft fadum, this 


aids a breach badly aſſigned; for the defendant admits the 


breach, if it was his deed. R. 2 Cro. 370. 
So, in an action for rent, without ſaying how much is due, 
or on what contract, if the defendant pleads payment, he cannot 


afterwards except to the uncertainty of the declaration. R. 2 


Cro. 668. 

So, in debt on a bond, if the defendant demands oyer, and 
pleads payment. R. Cro. Car. 209. | 

So, in an action for words for ſaying, you are foreſwors, with- 


out ſaying in what court, if the defendant juſtifies, for that he 


took a falſe oath at the ſeſſions. R. Cro. Car. 288. 
So, in debt for an eſcape on a commitment in execution, with- 


out ſaying grout patet per record”, if the defendant pleads a li- 


cence from the plaintiff; for he admits the commitment. R. 
3 Lev. 393- g 


So, in treſpaſs, guare pullos cepit, without an Anglice, if the 


defendant juſtifies, he aids the uncertainty. R. Lut. 1492. 
[In treſpaſs guare 100 cataradas, vocat, wears, aut fenſur. proſ- 


travit, if defendant juſtifies in the words of the declaration 


the plea taking notice that wear and fence are the ſame thing, 


makes the declaration good, Luke v. Heimer, T. 12 C. Fort. 
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In aſſumpſit, to pay when he receives money, without al- 

ledging the time when, or from whom, it will be aided by the 

plea of non ofſumpfit. R. 1 Mod. 199. ; 
In an action for diſturbing him in his way, without ſhewing 


the vill or county, where the cloſe to which, c. lies, if the 
defendant pleads act guilty, it is good; for then the obſtruction 


only is material. R. Noy 9. | | 
In debt for rent, where the plaintiff does not ſhew where 
the leaſe was made, if the defendant pleads nil deber. | R. 2 
Cro. 125. | 2 5 
So, if the count wants time, place, or other circumſtances, 
it may be aided by the bar. R.: 8 Co. 120. b. Vide ſupra. 


As, if the count wants the time or place of the adjudication, - 
upon which it is founded, when it is confeſſed by the bar. R. 


Lut. 487. | 


If a bond be alledged in a count, and it is not ſaid where it 
was made, and the defendant pleads per dureſs apud B. for he 


admits the bond was made. Dy. 15. a. 


[In quare impedit, if declaration does not aver next turn to 
be plaintiff's, yet it is helped by defendant pleading over. Bi- 
Shop of London v. Mercer's company, H. 5 G. 2. Str. 925] 

* And it is a general rule that, when the defendant has 


pleaded over, he cannot afterwards object to want of form in 
the declaration. 3 Wilſ. 297. N 


« * 5 a a : | _ 
But, if the count be defective in ſubſtance, the bar 


cannot make it good. D. 8 Co. 120. b. | | 
As, in an action for words, thy father, Oc. without ſaying 
the plaintiff was preſent, or that the ſpeaking was to him; tho 


the 


* 
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(C. 87.) 
By verdict. 
Pide poſt, 

(E. 38.) 
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the defendant juſtifies, and thereby acknowledges the words, 


this does not aid the declaration. N. Cro. EI. 416. 
So, if an avowry, which is in the nature of a count, ſhews 
a grant of a rent for life out of an eſtate for years ; tho? the 


plaintiff in his bar ſhews that the grant was alſo out of a free - 


hold, it does not aid the avowry. R. 7 Co. 25. a. 


So, if the defendant pleads, as to all, except à particular 


part, not guiliy, and as to that part 3 matter confeſſed 


by the jultification does not aid a defect in the other plea ; for 


they are quaſi diſtin pleas. R. 2 Cro. 87. 


So, a defect in a declaration may be aided by the plaintiff's 
writ; for in C. B. the writ is part of the count; and therefore 
in treſpaſs, vi et armis, be omitted in the count, but mentioned 
in the recital of the writ, it is ſufficient. R. Lut. 1509. Vide 


ante, (C. 12.) 


In battery, there was guod cum in the declaration. Per eu- 
riam —{diffent. Forteſcue) this is aided by the writ; which is, 
quare he did the treſpaſs. ', Rogers v. Gitbs, P. 3 E. 2. Fort. 
376.] Vid. 2 Will. 203. acc.“ | 


{ln treſpaſs, declaration for taking dung and ſoil (without | 


ſaying of plaintiff, is aided by recital of the writ, in which it 
appears it was plaintiff's dung and ſoil, though there is no ori- 
ginal (if aſter verdict.) Franklyn. v. Reeve, M. 9 G. 2, Str. 


1013. Dubitante Hardwicke C. J. for the writ contains no aver- 


ment, but is interrogatory. Et per Lee C. J.— It has not been 


determined in B. R. that in treſpaſs of declaration guod cum is 


aided by the writ. Goodright v. Hodgſon, M. 12 G. 2. Andr. 4 
Nuare cum in treſpaſs helped by the recital of the origina 


after verdi. Barnes 249. | : 


So, if the declaration omits that, which was neceſſary to be 
proved, otherwiſe the plaintiff could not recover, this ſhall be 
aided by a verdi for the plaintiff: as in aſump/t, reciting that 
the defendant had ſold to him all the furzes growing upon ſuch 
land to be taken beſore ſuch a day, the defendant, in conſi- 
derarion &c. promiſed that the plaintiff ſhould not be diſ- 


turbed-in carrying them away: he does not ſay, that he was diſ- 


turbed before ſuch day, yet this is aided by the verdict. R. Cre. 


Car. 497. 


So, in debt for rent by the grantee of a reverſion, if attorn- 
ment be not alledged, yet it is aided after verdict; for if it was 
not proved, plaintiff would have been nonſuit. R. Ray. 487. 
2 Jon. 232 ; . f 
So, the want of a place, where a leaſe was made, is aided 
by verdict. R. 2 esl. 66. where the iſſue was upon a collateral 
point, by which the leaſe is admitted. Vide ante, (C. 85.) 

So, in an action upon the caſe againſt a ſheriff, if the 


plaintiff alledges, that the ſheriff porut arreſtare A. againſt 


hom a writ was deli cered to him, tho' he does not ſay, w 
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he was in his preſence, Ef. it ſhall be aided by verdia. AR 2 


Jon. 40. 
[ Is caſe againſt officer for removing goods taken in executi- 


on .before the landlord is paid a year 's rent, want of alledging 


notice of rent due ſhall be aided by the verdict. Palgrave v. 
Mindbam, M. 6 G. Str. 212.] 

So an allegation of a right to elect for 200 years and more 
is ſufficient after e tho? it is not ſaid, from time whereof, 
Ec. R. 2 Fon. 14 

If the plaintiff declare on an aſumpſit, againſt an executor, 
to pay 50s. when he receives money, and avers that he receiv- 
ed money, without ſaying that he received 50s. it will be good 
after a verdict for the plaintiff. N. 1 Mod. 169. 

In an action upon the caſe for not bringing goods ſold to the 
common beam, it ſhall be aided after verdict, tho? he does not 


ſay that the goods were ſold by weight. R. per 3 J. 3 Mod. 


162. Carth. 7. 
In aſſumpfit, in conſideration that he aſſigned goods taken in 


execution, to the defendant, to pay the plaintiff, de et ex bonts 


predi”, all his intereſt and coſts, tho? he does not ayer, that 


the defendant has raiſed the money de et ex bonis, it ſhall be 
aided after a verdict for the plaintiff, R. Sho. 308. | 

In reſcous of goods, without ſaying what goods, it ſhall be 
aided by a verdict, which finds two horſes. Or. 12 

In aſſumpſit by an indorſer againſt the drawer, if the declara- 
tion alledges, that B. paid the money on the part of the plain- 
tiff, without ſaying to whom; after a verdict for the plaintiff, 
it ſhall be intended that the payment was to an indorſee, and 
not to a ſtranger. N. Carib. x on 

So, if an ejectment be for land in H. but by deed] it appears 
that the land lies in A. B. if the verdict finds a demiſe of te- 
nementa predi#, this aids the declaration. R. Tel. 101. 

In waſte upon a leaſe by huſband and wife, not ſaying by 


deed, if it is neceſſary to be by deed, it ſhall be aided, if the 


verdict finds a leaſe by them by deed. Sav. 111. 


So, in debt for rent for three years on à demiſe for a year 
et fic de anno in annum, without ſaying that he continued in 


poſſeſſion for three years, tor, after a verdict, it muſt be i in- 
tended. R. 1 Sid. 423. 

So, in ſumpſit by an executor, if the plaintiff does not 
aver, no payment to the teflator, Oc. it ſhall be aided. K. 1 
Vent. 119. R. Hard. 221. | 

Or, on an afſumpſit by A. and B. ore the action is Wen 
againſt A. the ſurvivor, if the plaintiff does not aver, that B. 
did not pay. Per Hale, Hard, 221. ; 


So, in trover againſt huſband and wife, alledging a conver- 
ſion ad uſum ipſorum, if the verdict finds the wife not guilty, | 


this aids the declaration. R. Mar. pl. 134. 
So, in an action for words by both. R. 1 Rol. 181. J. 50. 
So, in aſſumpſit to pay the colts in ſuch a ſuit, if the plaintiff 
does not ſhew how much coſts, it is aided after verdict. R. 
Cro, El, 276. | 


So, 
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So, in covenant by an executor for rent in the detinet, if he 
does not ſhew whether due before or ſince the death of the teſta. 
tor, it ſhall be aided after verdict; for being in the detinet, it 
ſhall be intended before his death. R. 1 Sid. 396. 

In aſſumpſit to pay, if the plaintiff drains land ita quod, it be 
dry aliguo tempore between ſuch feaſts, if the plaintiff alledges 
that it was dry aliquo tempore, whereas it ſhould be too tempore, 
it ſhall be aided after verdi& for the plaintiff. Semb. 2 Rol. 
246. J. 30. | 3 

* aſſault and battery by the huſband and wife for a bat- 
tery of both, it will be aided, if the verdict finds the defendant 
guilty only of a battery of the wife. R. 2 Mod. 66. 2 Lev. 
101. Vide Adtion, (G.) | | | 

So, -in treſpaſs by them for a battery of the wiſe and taking 
the goods of the huſband, if the defendant be found ot guilty 
as to the goods. Dub. 1 Lev. 3. Per 2 F. but 2 F. cont. Pal. 


39. ; 
In afſumpfit for money received by the defendant for the 


Plaintiff to the uſe of the defendant, after verdict it will be good; 


for the words, to the uſe of the defendant, being repugnant, and 
inſenſible, ſhall be rejected. R. 1 Sal. 24. 

So falſe Latin will be aided by verdict. 2 Mod. Ca. 380. 

So, if the declaration ſhews a title imperfectly, it may be 
aided by verdict: as, if the plaintiff ſays that he is tenens cuſlon 
gui tenet tenementa, Qc. parcel manerii per cop” rotulor, without 
Taying ad voluniatem domini; it ſhall be intended after verdict 
that he was a copyholder. R. 1 Sal. 365, | 

[If the crown in quare impedit does not alledge preſentation, 
it 1s cured by verdict. Rex. v. Biſhop of Landaf, H. 8 G. 2. 
Str. 1006.) RON ER ; 

[So in an aQion of debt in a manor-court of an amercia- 
ment, if the declaration does not ſhew, that defendant was 
refiant at the time of the amerciament ſet, it is aided by ver- 
dict. Wither v. Norris, P. 8 G. 2. B. K. H. 116.] | 

If defendant makes defence on a writ of inquiry, he can- 
not afterwards take advantage of miſtake in the declaration. 
Freeland v. Hunt, P. 8 G. 3. 2 Will, 380. | 

[Although declaration begins whereas, and nothing is aver- 

red, and would be bad on ſpecial demurrer, yet the concluſion, 


y reaſon whereof, is an averment, and after verdict the defect 


is aided. Barnes 452. 3 
{In action on 9 Arn, c. 14. if the pariſh where the offence is 


committed is not ſpecified, it is cured by verdict that defendant _ 


owes to the poor of the pariſh of A. Frederick v. Lookup, H. 
7G.3. 4 B. M. 2018.} | EY 


But if the verdict falfifies the declaration, the plaintiff ſhall 
not have judgment : as, in conſpiracy if he finds all, but one 


not guilty. 1 Sand, 230. | 


So, if the declaration does not contain a cauſe of action, it 
ſhall not be aided: as, in A ſumpſit, if the promiſe alled = 


does not appear to be made upon good conſideration, it i 


pot be aided by verdict. R. 1 Sal. 364. [Tn 
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In offumpſit a conſideration ſhall not be preſumed 1 A 
118 if it appears on the face of the declaration to be ille- 
gal. Stoteſbury v. Smith, H. 33 G. 2. 2 B. M. 924. / | 

When a defect in a cen ſhall be amended. 7 ide 
Amendment, (L. 1, 2.) 
How it ſhall be amended. Vidi ante (6: 6. ) 


(D) Amparlante. 
(D. 1.) What it is. 


| PMPARLANCE is, when the court gives leave to a party to 
anſwer at another time, without the afſent of the other party. 

Imparlance is general or ſpecial. 

Special imparlance is, where the party imparls, ſalvis abi 


emnimod advantag”. 
An imparlance ſo ſpecial as to ſave all exceptions to the ju- 


riſdiction of the court cannot be entered without the leave of 
the court. 2 Bl. Rep. 1094.“ 

General, is where the party imparls generally without ex- 
ception. 

And in C. B. it ſhall be at the return dag. 

In B. R. at a day certain, viz. the day of appearance gee 
the return. 

The defendant may pray an imparlance to plead to the * 
claration. 

So the plaintiff to reply. , 

So to rejoin, ſur-rejoin, Se. Ss X 

Imparlance may be to another time in the ſame term. 

Or to the next term. 

But it cannot be omitting a term; as, from Hilary to Trinity, 

term. R. 2 Rol. 443. 

[In B. R. on a declaration of Hilary, there may be an im- 
parlance to Trinity term; for it is the courſe of that court, to 
give imparlance on declaration till the day of pleading. Fletcher 
v. Richardſon, M. 10 G. 2. B. R. H. 322.] 

In perſonal actions, if the defendant does not appear at the 
day given by the imparlance, there ſhall be final judgment againſt 
him; for no proceſs lies to bring him into court. Mod. & s 5. 
4 Tho the imparlance be prayed upon a ne in abatement, 

1 , 
Tho? it be prayed by the plaintiff. Bid. a 

Tho' the imparlance be to another term, or to another day 
in the ſame term. Mod. Ca. 8. 

C Time to plead i is the ſame as an imparlance. Barnes 345" 1 


(D. 2.) When it ſhall be given, 


In all real actions the defendant ſhall have an imparlance of 
courſe. C. Att. 394 _ 
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So in all actions in B. R. where the defendant is taken on a 


latitat ; for the cauſe of action does not appear by the writ. 


Vide V. Ait. 38. 3 N 
So, if he appears on a ſpecial original, or ſummons, as a 


member of parliament. 2 Mod. Ca. 228. 


S8o, in C. B. if the defendant be taken on a clauſum fregit, and 


the plaintiff declares thereon ſpecially, the defendant may plead 
in the ſame term, or have an imparlance. ¶ /”ide C. Att. 294. ) 

So in ejectment and perſonal actions in C. B. or by original 
in B. R. in London or Middleſex, if the defendant appears Cra: 
Aſcens', or the laſt return of any other term, he ſhall have an 
imparlance of courſe, . { Vide C. Att, 295. 347. 

So where the action lies in any other county, if the defendant. 
appears Cra: Mart” or Mens Paſche, or afterward, or after 
the firſt return in any other term. (de C. Att. 295. 347.) 

[It ſhall be granted, though writ returnable on firſt return, if 


declaration wasnot delivered with notice toplead. Barnes 225.] 


So, if the defendant appears the firſt term, but does not give 


a rule to declare, he ſhall be compelled the ſecond term to ac- 


cept of a declaration with an imparlance. C. Att. 294. 346. 

So fince the fl. 4 & 5 W. & M. at. on a deelaration deli- 
vered to the defendant in cuſtody before Men: Pas, or Cra 
Animar in actions not brought in London, Middleſex, or within 
forty miles diſtance, if the deiendant enters his appearance with- 
in ten days after Eaſter or Mich. term, he ſhall have an impar- 
lance till the next term, ¶ Vide Rules and Orders B. R. 58. 85. 
Mills 114.) | 4 

So, where the action is in any coutity, if the declaration be 


delivered upon or after Mens Pas? or Cras' Animar', or at any 


time in Hilary or Trinity term, and the defendant enters his ap- 
pearance two days before the eſſoin day of the next term. 
(Vide Rules and Orders B. R. 58. 85. Mills 115.) © 

So, if the plaintiff declares, and does not demand a plea 
within three terms, the defendant ſhall have an imparlance of 


courſe. 2 Rol. 46. | | 
[IF notice of declaration is ſerved on Sunday, imparlance 


ſhall be granted. Barnes 309.] | | 
_ (If defendant is Junatick, there be imparlance. Barnes 2250 

In action for words, defendant ſhall have imparlance, on 
affidavit of plaintiff's being under proſecution for the offence. 
Barnes 224+] | 

[On an amendment, defendant ſhall have an imparlance or 
colts, at his election. Lechill v. Reynell, T. 6 G. Str. 950.) 

[If plaintiff has a rule to file bill to warrant proceedings, he 
may enter imparlance on roll; but if not entered in time, he 
pays colts. Barnes 227. 


(D. z.) When not. 


But, if the appearance in actions by original in Londia or Mid- 
dleſex he before the laſt return of the term, or in any other county 


before Cras' Mart. or Mens Part, or upon the firſt return of Tri- 
; 2 nity. 
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rity or Hilary term, the defendant ſhall not have an imparlance 
without conſent or ſpecial rule, but upon a rule given he ought 
to plead the ſame term, or within fourteen days after the term. 
(Vide C. Att. 294. 295.) EEE N 8 

[So, in B. R. if a declaration in London or Middleſex be deli- 
vered before Men- Pa, or Cras' Animar', the defendant ſhall 
plead the ſame term without imparlance. By Rule in B. R. 5 
An. ( Vide Rules and Orders B. R. 72, 73.) | 
If a declaration be againſt an attorney, or officer of the 
court, he ſha)] plead without an imparlance, if there are four 
days within the term after the bill is filed. Sal. 517. 

| {On proceſs returnable the firſt, ſecond or third retucn of any 
term, if declaration is delivered within four days before the end 
of the term, defendant ſhall plead without imparlance. General + 
Rule, C. B. T. 8 G. 3. 2 Wilſ. 381. | 

So, he ſhall plead in the ſame manner, when the appearance 

upon proceſs is voluntary, as if he was arreſted upon proceſs. 
Sal. 518. | | | 1 | 

80 if he in reverſion be received on the default of tenant 
for life, he ſhall not have an imparlance; for the plaintiff is de- 

| layed bythe receipt. Mo, 34. | 

So, in an action by or againſt an attorney of the court, the 
defendant ſhall not have an imparlance. Pr. R. 180, 
Nor where the detendant comes in upon an outlawry, and 
the plaintiff declares againſt him. Pr. Reg. 180, 

So, for cauſe, the court may force the defendant to plead the 
ſame term without an imparlance: as, in an action againſt an 
executor, who would confeſs the actions of others to defeat the 
plaintiff. R. 1 Bul. 122. | = 

So, in aſſize, no imparlance ſhall be given without ſpecial 
cauſe. 1 Sal. 83. | 

The defendant ſhall not be allowed an imparlance, or a motion 

to amend his plea, or change the venue, before his appearance 
| is entred with the proper filazer. By Rule Paſ. 24 Car. 2. Hy 

After appearance by attorney and ſpecial imparlance, a plea 
tothe juriſdiction of the court cannot be pleaded. 2 Bl. Rep. 1094.* 

* But after a ſpecial imparlance, miſnomer may be pleaded in 
abatement, 1 Bl, Rep. 5 1.* | - 

{If habeas corpus removes a cauſe from ſheriff's court to B. R. 
Nov, 6, and declaration is delivered Nov. 12. and rule to plead 
given, the court will not grant imparlance. Woad v. Wenman, 

20 G. 2. 1 Will. 154.] 155 

{Not in real actions. Barnes 2.] | | 

{Not after a peremptory rule to plead. Barnes 225.] 

{Nor if notice to plead has been ſerved tho” not indorſed on 
the declaration. Barnes 226, 227.] 


When plea may be after imparlance or not. Vid: Abatement, 7 
(I. 19, 20.) ID : 
(E.) Plea. 


Plea ſhall be in abatement, or in bar. 
| As to pleas in abatement. Vide Abatement per tot”. 
As to pleas to a bill in equity, Jide Chancery, (I. 1.) 


| Vide poſt 


(F. 4. }J— 
(Q. 3-)— 
(W. 2.) 
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(E. 1.) Muſt anſwer the whole Declaration, 


A plex in bar muſt be conformable to the count. Co. Li, 
303. . 1 | 


And therefore, if the plea does not anſwer to every part of 
the declaration, it is a diſcontinuance for the whole: as, in treſ. 
paſs for cutting down zoo trees, if the defendant pleads, quoad - 


all but the entry and cutting down 20 trees, not guilty and quoad 
the entry juſtifies, but ſays nothing to the cutting down of the 20 
trees, this is a diſcontinuance for the- whole. R. 4 Co. 62. a. 

So, in trover for 300 ſheep, if the defendant juſtifies quoad 
296, but ſays nothing as to the remaining four, it is a diſcon- 


linuance for the whole. R. Cro. Fl. 434. Vide 2 Mod. 259. 


So, in treſpaſs with horſes and ſheep, if he juſtifies only 
with horſes. R. Mar, Pl. 47. R. 2 Cro. 27, 

So, in covenant to provide 200 men and pay ſo much for 
every one, if the plaintiff aſſigns a breach in both points, and 


the defendant pleads only as to the OO of men, and ſays 


nothing to the non-payment. R. 1 Lev. 1 50 
So, in debt on a bond to perform an award, if the defen- 
dant pleads performance only of part, it is bad. R. 3 Lev. 
24. ide in Arbitrament, (J. 4.) | | 
In account as bailiff of his houſe and goods, if he pleads 
only as to the goods. R. 2 Leo, 195. | | 
In treſpaſs for breaking his cloſe and deſtroying his hop-poles, 


if the defendant pleads his freehold, and he took the hops, da- 


mage feaſant, it is bad; for this does not anſwer to the deſtruc- 
tion of the poles. R. 2 Mod. Ca. 330. 

So, in treſpaſs for a battery and wounding, if the defendant 
juſtifies the putting of him into the ſtocks, and ſays nothing 


more, it is bad; tor that matter does not go to the wounding. 


R. Cro. El. 268. 
So, in treſpaſs for an aſſault and battery, if the defendant, 
as to the vi et armis, pleads not guilty, and quoad refidu" tranſ- 


greſſionis juſtifies by the taking his hat off his head in a church, 
it is bad; for this does not go to the battery. Semb, but Cur, 


cont. 1 Sand. 14. R. 2 Vent. 193. 1 

So, in treſpaſs for an aſſault and impriſonment, if co all, 
preter the aſſault and impriſonment, the defendant pleads not 
guilty, and guoad the impriſonment juſtifies, without ſaying any 


Y thing to the aſſault, it will be bad, tho' there cannot be an im- 


priſonment without an aſſault. R. 1 Kol. 176, 7 


In treſpaſs for entering a cloſe and taking timber, if the de- 
fendant makes a title to the cloſe without anſwering to the 
timber. R. 1 Rol. 406. 

In treſpaſs for driving away his cow, if the deſendant juſti- 


fies the taking of plaintiff's heifer; for they are different. R. 


Lut. 1355. 


So, in treſpaſs with a continuando a 1 die. M. ad. 2 5 Jul. if the 
defendant juſtifies except 4 1 die M. ad. 20 Jul. R. 2 Cro. v | 


- "> LL & £4 


LEADER 
1. the defendant LY, to alledge the matter of his plea | in the 


fame place that the n mentions if the juſtification is not 
local. Vide Action, (N, 12.) 

[If the plea begins. "And the. faid A, B. who is ſued by the 
name of C. D. it is bad, for A. H. is not Ly in the declarati= 
on: it ſhould alſo ſay, by whom he is ſued. Jaclſan v. Ford, 
P. 31 C. 3. 3 Wi. 413] fai 

7 if he, 1 in teak, tho? not in 1 8 it is ſufficient ; 


„ 


R. Mo. 705, 
80, in tre! aſs for. an afſaule, battery and. 8 if he 
ze the t. eſpaſs and impriſonment, it is ſufficient. R. 1 Lev. 


31. 

or pleads guoad the reſide of the treſpaſs and e 3 
for treſpaſs 158 to the whole. R. 3 Lev. 404. 

So in treſpaſs quare clauſum fregit et januas rupit et clauſum i in- 
travit, 1 he pleads to al] but the breaking not guilty, and chen 
jultißes h is entry by s Sc. it is ſufficient, far the _ is 
a breaking in law. emb, Lut. 1433. R. Lat. 188. 

So, in nelpale, quare clauſum fregit and ſo many ca 88 
_—  cepit, if he makes title to * WP ole, and 1eWs th — 


trees ro it is ſufficie I Kol. 406. 15 
2 by t the Jak H. 8. 30. er verdict a diſcontinpance 
Rd br. Rol. 161. R. 4 Mod. 246. And ſo it was 


by co onſent. 4 ok, 62. a: FF Amendment, Ln 
6 it "Gal 1 not be amended, or aided, on a general — 
Semb. Yel. 65. 1 Sand. 38, 9. 1 

If the plea, * 4 by — —— only! to part, the: pl laintif oug 
to take judgment by ml dicit, to avoid a diſcontinuance. N 2 


79, 180. 
f it E as an anſwer to the whole, but anſwers only to 
part, it will be bad on demurrer. * 


(E. 2.) And muſt not 33 


f apl ea contains düplicity, aud alledges ſeveral dillinet Vide ante, 
Bl. 6 ch require ſeveral anſwers) to the ſame thing, it is we? 33. 4 | 


bad. Co. Lit. 303. a. 304. a. Hob, 2 
„Vor, V. 303. 3 cc 95. As, 


zl 
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As, if an avowant alledges ſeiſin of ſervices in his grandfather, 
and alſo in himſelf, it is double; for either is traverſable, and 
one had deen ſuffrcient, Pl. Com. 140. a. | > 
So, if a man alledges two continual claims, one by his anceftor, 
and the other by himſelf. bid. a . 
Or two deſcents in fee. Ibid. | wits 
So, if a man pleads a patent, as a grant and alſo as a confr- 
mation, it is double. R. on demurrer. 1 Sid. 176. | 
So, in debt for rent, if the defendant pleads that it was a nz. 
vigable river, and that the plaintiff had no right to demiſe the 
toll of it, it is double. R. 55 3 J Vent. cont. for one is a conſe. 
quent of the other. 2 Vent. 68. b | 
Ni debet to part, and mil habet in tenementis to other part; for 
nil deber admits the demiſe. R. 4 Mod. 254. R. 1 Sal. 218. 
S8o, if the defendant pleads matter in law, and alſo matter in 
fact; as, if he ſays that S. lies within the cingue ports, where 
breve domini regis non currit and does not lie in com. Cant. R. 
1 x | oy | 
If i pleads ſeveral outlawries in diſability of the plaintif; 
for one is ſufficient. R. Carth: 9: 1 
So, if he pleads not guilty to part, and juſtifies for the ſame 
part. R. 1 Rol. 49. . 
So, if he pleads ſeveral matters together, tho' one be in bar 
and the other in abatement. D. 1 Sid. 176. | 
And a double plea is bad, tho' one matter or the other be not 
well pleaded: as, in . if the defendant pleads mullitr 
manus impoſuit and a releaſe, it is double, tho" the releafe is not 
well pleaded. R. 1 Sid. 176. 5 | 
Tho” but one of the ſeveral matters pleaded be material. Pr 


Dod. Poph. 186. | | 
But it is not double, where one matter alledged is a conſe- I 
quence of the other: as, if the defendant pleads plene adminifot- * 
vit and fo nothing in his hands: Pl. Com. 140. a. | b 
Or, is pleaded only as inducement to the other. Per Holt, H. 
10 V. 3. Poph. 186. | | 
As, im detinue by a woman, if the defendant pleads, that ſhe 
took huſband who releaſed ; for he cannot plead the releaſe of 
the huſpand without ſhewing that the plaintiff married him. R. - 
Mo. 25. Dal. 30. | | | 
In debt on a bond to deliver hogs which the plaintiff was to * 
chuſe, if the defendant pleads that he was ready, but the plain- . 


tiff did not chuſe, it is not double. Semb: Mar. pl. 113. 


* And tho' a plea contain many parts, yet if it form one con- & 
nected propoſition, it is not double. 2 Bl. Rep. 1022. 1028. chi 

4 So, it is nat double, if one anſwer is ſufficient for the ſeveral 2 
matters: as, if the defendant alledges two deſcents in tail; for a 
the gift is the ſubſtance, and ne dona pas is an anſwer to tie whole: 18 
PI. Com. 140. a. F 3 
In treſpaſs for an aſſault, battery and impriſonment till he paid . 

71. fine, if the defendant pleads not guilty for all but the aſſault Gy 
and impriſonment, and then jaſtibes by proceſs for 7 #, it is not 67 


double, 


FLEADED . 3 
double, for the taking of the 7 J. is not within the tot guilty. K. 


n. 367. ' 1 | 
3 not double where a matter is added only for the main- 
tenance of the count or bar: as, in quare impedit, if the ordinary 
pleads, that he preſented on a lapſe, and the plaintiff replies, that 
he preſented before a lapſe, andthe ordinary refuſed, and after- 
wards preſented his clerk on pretence of a lapſe; for that matter, 
that the ordinary preſented on pretence of a lapſe, is alledged only 
to maintain the diſturbance mentioned in the count. Hob. 198. 
So, it is not double, if one matter cannot be well pleaded 
without the other, and he relies upon one: as, if two ſtatutes ; 
are pleaded for the repeal of, a former law, if the one has refer- : 
| ence to the other. Semb. 1 Rol. 88, 89. be 
So, if a man pleads a feoffment with warranty, and relies only 
on the warranty. Per Berkley, Mar. pl. 84. 
If the defendant pleads ſeveral matters, and concludes er fic 
non eft factum. Kit. 223. b. 224. a. | | 
If the defendant pleads, that the principal rendered himſelfand 
died, and relies on the death. R. Jon. 139, . 
If he pleads, nient alien artificer, and relies upon his being born 
within the king's ligeance. R. 1 Sid. 357. 
In detinue, if the defendant pleads that the plaintiff married 


* 


4 | after bailment, and the huſband releaſed to him. R. Mo. 25. 
But the defendant may plead one matter to part, and another 

N matter in bar to other part. Co. Lit. 304. a. 

- 


As, in dower, the tenant may plead joint-tenancy to part, and 
detinue of charters to the reſidue, tho this goes to the whole. 
Kit. 223. 6. 1 | 

In atze, a fine as to a moiety, and a releaſe of the father with 
warranty as to the uther moiety. 1bid. 
| In treſpaſs for an aſſault, battery and wounding, the defendant 
of may plead not guilty to the wounding, and juſtify the aſſault and 
battery. Mar. pl, 106. N | „ 
H. So, in treſpaſs for breaking his houſe, Ic. the defendant may 

lead as to all the treſpaſs preter three poſts not guilty, and as to the 
ſhe eaking the three poſts the defendant may juſtify; for tho' he 
of pleads not guilty to all the treſpaſs in the houſe, yet it is with an 
K. exception of the three poſts. R. Cro. El. 87. 
And one tenant or defendant may plead a matter, which goes in 
s td bar to the whole, and the other tenant or defendant may plead 
un- another matter in bar to the whole. Co. Lit. 303. a. 

So, if a plea is double, and the plaintiff by his replication an- 
ſwers only to one matter and takes iſſue upon it, which is found, 
this aids the duplicity of the plea. Kit. 238. a. Vide when a bar 
is aided by the replication, 5%, (E. 37.) | 

And a double plea ſhall be aided upon a general demurrer. R. 

1 Sand. 337. R. 2 Rol. 306. Semb. 1 Rol. 112. vide when an un- 
neceſſary traverſe, which makes the plea double, ſhall be aided 
on a general demurrer, oft, (G. 22.) 5 
And therefore there was a ſpecial demurrer to it. Cro. Car. 
$1. 2 Vent. 68. Mar. pl. 113. | 
| ES So, 


o. 


. 1 * 9 08 8 9 
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PLEADER. 
So, if an aſſignment of errors by double, there ought to be a 
ſpecial demurrer ; for a general demurrer is not ſufficient. - K. 7 
Lev. 76. 
And by the A. 4 & 5 Ann. 16. the tenant or 8 in 


any actiog, or plaintiff in replevin, in any court of record may, 
with leave of the court, plead as many ſeveral matters as he 


. Hall think fit, But if any ſuch matter thall be -judged-inſuffi- 


cient, 595 ſhall be given at the diſcretion of the court. 80, if 
on an i Nue. i any ſuch matter verdict be for the plaintiff or de- 
mandant, . co "hall be given, unleſs gy Rn = bad 2 


probable cauſe to plead it. 
eave to plead ſeveral matters molt be given in court, not at 


judge's chambers. Barnes 357. ] 

Defendant may pleadghree pleas. Very V. Fox * 5 . 
Fort, 337. ]. 

{If — plead able it maſt be axon and the fame time. 
Hall v, Tullie, P. 8 G. Fort. 336-}- — — 

{L — may have leave to add a plea afrer two terms hare 
pleas, pleaded ; for there is no time. ie Waters v. onde T. 
21 & 22 C. 2. 1 Will. 223. 

[On a motion to plead double, the court u will er tabel into . 
deration whether it be a good plea or not. Ward v. The Charita- 
ble Corporation, 7. 8 G. 2. B. R. H. 6. - 

[The court wil , on cĩreumſtances, give lea veto e a plea, 
af plead another, (as on a bond. to withdraw non eft-fattum, and 
plead the ſtatute of gaming on payment of coſts, taking ſhort no- 
tice of trial, and giving judgment of the ſame term, if verdict for 
plaintiff. * v. Walter, M. 21 G. 2. 1 Wilſ. 177. Nichols 
v. Sutcliffe, 7 .. 

{So on falſe impriſonment, defendant having pleaded general 
iſſue, may plead a juſtification, and the general iſſue, on terms. 
Taylor v. Fan M. 23 G. 2. 1 Wilſ. 254] ä 
And if in parliament, on waiving privilege. Wilkes v. 2 
Wilkes v. Webb, M. 4G. 3. 2 Wilſ. 204. v- 

[The court will, on circumſtances, give leave, after genera) iſſue 
pleaded, to plead a ſpecial Plea, which brings it on. upon the me- 
rits ; but not a plea that excludes the merits, as the N of limi· 
85 Co v. Rolt, M. 5 G. 3. 2 Wilſ. 25 3.] 

efendant may move to plead double, after — to plead 15 
out, and before judgment. Barnes 329. 

elbe er rule to plead is out, defendant cannot have leave to plead | 

ormance on a bond, and alſo ſueh adminiſtration not granted 
to to plaintiff, for that cannot be pleaded without craving oyer, which 
2 be ao after the rule to plead is out,. Garrard v. Early, | 


"RES 2 Milſ. 473] 
fendant may W double, alter order to > plead iſwable 


OY Barnes #3 N 


„r 


by 


SE 1.4 IT 


gard v. Collington. T. 2 G. 2. Fort. 336.) 


LEA P E R. 


[Defendant in qui tam cannot plead double. Morgan v. Lookup, 


7. 9G. 2. Str. 1044 B. R. H. 262. Law v. Crowther, P. 


28 C. 2. K 21.4 9 G 

Iso action on 9 Ann. for money won at plea, is not within 4 
Ann. ſo two pleas cannot be pleaded.” Barnes 365. 
{If defendant pleads ſeveral pleas, without ſaying by leave of the 
eourt, it is only irregularity, but is good on ſpecial demurrer ; 
and any duplicity of plea muſt be pointed out by the demurrer. 


Ryley v. Parkhurſt, T. 21'& 22 G. 2. 1 Will. 219.] 1 
U {Defendant muſt ſhew that all the pleas pleaded were b leave 
of the court; therefore, if in treſpaſs he pleads not gui ty, and 


then, © by leave, tc.” according to the ſtatute juſtifies, and con- 
cludes with averment, and then as to the ſecond count juſtifies 
again; it does not appear that this ſecond juſtification was by leave 
of the court, and it will_be bad on demurrer. Bartholomew v. 


Ireland, H. 11G. 2. Andr. 108. 8 


| [Rule nit to plead double ſhall be diſcharged, if defendant 


has not appeared. Barnes 331] 


¶ Won aſſumpſit and ne ung. exec. allowed without affidavit. Hag- | 


x 


[Non afſumpfit and a recovery and execution executed as 


to part of the debt, allowed. Lewat v. Refhere, M. 4 G. Fort. 


337] | FS. 
3 {In indeb. aſſumpſit, non aſſumpſit and plene admini ſtravit allow- 
ed, on affidavit. Ld. Bri ſtol, NA. 1724. Bunb. eau 20 > + 


{Non aſſumpſit, and non aſſumpſit infra ſex dnnos, allowed, Har-. 


riſon v. Winchombe, H. 12 &. Follies v. Smith, in C. B. M. 12 C. 
Briſtow V. Woodward. Toephen V. Flkin » M. 13 G. "Str." 678. 


H. 4 G. 3. Sim. 889] „ 


* 


v. Mood, M. 8 G. 2. Str. 1000 
not within fix years, executor made no promiſe, and plene admini- 
ſtravit. * v. Pigot, FP, 9G. 2. B. R. H. 243-] 
In treſpaſs for cutting down plaintiff's tree, that he cut it down 
ior repairs, and that it interrupted his water-courſe, allowed. 
Clare v. Froſt, P. 7 G. Str. 425. „ 


rene adminifliravit allowed, on affidavit of the plene adminiſtravit. 
Jenes v. Lord Strafford, M. 1724. Bunb. 181] 


ind intereſt, according to ff. 4 & 5 Ann. and plene adminifiravit. 
Arm. M. 9 G. 2. B. R. H. 178. . 


Men oft factum, and diſcharge by commiſſion of bankrupt, al- 


owed. Atkinſon v. Atkinſon, F. 4 G. 2. Str. 871.] 

| (Bankrupt allowed to plead his bankruptcy generally and ſpe- 
ally, Ld. Clint v. Morton, M. 8G. 2. Str. 1000.} 

= | C c 3 | {In 


[To debt on bond, executor may plead payment of principal | 


allowed on ſolemn debate; becauſe hereby defendant ſecures to 
aunſelf a trial on the merits at all events. Da Cofta v. Carteret, 


[Non afſumpfit and diſcharge y bankruptcy, allowed. Philips 
To aſſumpſit, teſtator made no ſuch promiſe, cauſe of action 


[On debt on bond againſt an adminiſtrator, folvit ad diem and 


** 


389 


39 


= C'S 5, 
7 
22 


| LERKDERL; 
In debt on bond, to marry plaintiff if requeſted, allowed 


to plead non eff fadum, and never requeſted. Dunn v. Pacher, 
F. 5 G. 2. Str. god.) | | 


Ion an information of debt on bond to the crown, non 22 


tum, and conditions perſormed, allowed. Attorney - General v. 
Snow, H. 1721. Bunb. 96. | 
{In replevin, non capit, property in another, and /iberum tene. 


mentum, allowed. Barnes 364. 


{In guare impedit, that he was ſeiſed in fee of advowſon, and 
that he had the next turn, allowed. Biſbop of Wincheſter v. Cook, 


P. 3G. 2. Fort. 337,] 


o a ſcire facias on an old judgment, terre-tenant may plead 
payment of the money recovered, and that defendant in that 
* was not ſeiſed. Ellis v. Mortimer, T. 8 G. 2. B. R. 

153. | | 25 
| [Not guilty, and liberum tenementum—in replevin, that plaintiff 
has no property, and juſtification—damage-feaſant, and under 


demiſe from defendant to plaintiff—diſtreſs for damage · feaſant, 


and rent in arrear—/ſolvit ad diem, aud mutual debt — non aſſumpſit, 
and diſcharge under debtor's ad on g fadum, and ſuch diſ- 
charge — non afſumpſit, and non aſumpſit infra, Q. —plene admini- 


firavit, and ſer off — non aſſumpſit, and plene admin fra vii. not 


uilty, and general releaſe — not guilty, and money pald plaintiff 
in ſatĩsfaction of all treſpaſſes to ſuch a time — ne unques executor, 
and plene adminiſtravil. not guilty, and molliter manus impoſuit, 


fon aſſault demeſne—mnoneft ſattum, and ne unques executor — not guilty, 


ſan aſſault demeſne, and ſatisfaction for all treſpafſes—not guilty and 
Juſtification—non eft fadum and dureſs—non afſumpfit, ſet off 
and tender—tender to firſt count, non afſumpfit to the reli- 


 due—non aſſumpſit by teſtator, general plene adminiſtravit, and 
ſpecial plene adminiftravit—in' treſpaſs, aſſault and battery, not 


guilty and licence—may be pleaded jointly. Barnes 336. 338, 
339, 340. 340. 343. 329. 347, 348. 272. 349. 275. 286. 


357. 279. 352. 355. 355» 356. 359, 360. 362, 363, 364 


365, 366. | 
[Non affumpſit,: and ſtatute of uſury, refuſed. Ld. Barnard v. 


., A. 8 G. Fort. 3361 | | 
[Bankruptcy and non afſumpfit refuſed. Newman v. Chandler. 


* 336.] 3 
[Non aſſumpſit and non afſumpfil infra fex ann. reſuſed, per 
Cur. * cont, Whelpdale gp ng Fort. 337. Vide ſupra 
conira.] a.) | 3 
[Non affumpfit and a general releaſe refuſed. Glover v. Heauibeui. 
Fort. 337. Barnes 328.) 

[Nez afſumpfit, and a tender, not allowed, Baler v. Weſtbrook 
P. 6 G. 2. Str. 949.] *Yid. 2 Bl. Rep. 723.“ 

In treſpaſs, not guilty, and a juſtification for a way, not al- 

lowed. Fiſher's caſe. Fort. 335.] 55 

(In treſpaſs, tender of amends, and juſtification that plain · 
tiff fences were out of repair, not allowed. Antony v. Milliomi, 


if 4 G. Fort. 336. *Þok 


ww waw$.wooa ca ar, 
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* But not guilty and tender of amends have been allowed. 2 


Bl. Rep. 1003.“ 


[If defendant in trefpaſs pleads in juſtification 'two titles, one 


dy leaſe for lives and one life kviag 18th Zuly,.and yet as to 12th 


Fuly another title and ſeiſin in fee; it is repugnant and naught. 
Taylor v. Moollen, P. 2 G. 2. Fort. 380] . _ 
{ln aſſault and battery, non eff fadum and a juſtification can- 
not be pleaded. Palmer v. Wadbrooke, M. 4 G. 2. Sir. 876. 
{To debt on bond, non eft fadum and coverture in plainti 


not allowed, for one is in bar, the other in abatement. Holt v. 


Aabberley, 7. 8 G. 2. B. R. H. 135.] 


- 


J. herum tenementum, and juſtification ornot guil ty— not guilty, 


and accord and ſatisfaction - aon afſump/it, and ſeveral ſet · oſſ 
nil debet, and ail habuit in tenementis—not guilty and juſtification, 


in treſſ paſs—non afſumpfit, and non afſumpit infra, &c. after money 


paid into court non aſſumpſit and alie of the plaintiff. 


not guilty, and a releaſe of particular. tr [paſs—not guilty, and 


tender=—=in trover, not guilty, and that plaintiff became bank- 
rupt— on afſumpfit, and infancy n oft ſadum, and folvi poſt 


di-m, non afſumpfit and ſolvit ad diem cannot be pleaded jointly. 
Nor non 7 and plene adminiſira vit ſolvit ad diem, and riens 


per deſcent — not guilty, and a licence without affidavit. Barnes 


329. 350. 329. 333. 333. 339, 338. 351. 359, 360. 363. 


363. 332. 332. 351.] *2 Bl. Rep. goes. 993. 1326.“ 

But this ſtatute does not extend to plead double matter, which 
ſhall have different trials: as, in dower, to plead ne ungues accouple 
and a mortgage; for the firſt matter ſhall be tried by the biſhop, 
and the other by a jury, and the judge cannot certify if there 
was a probable cauſe. R. inter Harding and Harding C. B. M. 
9 Ann. (Tide Comyns's Reports 148.) : 

* In dower, leave to plead ne ungyes ſeiſie, and ne unques ac- 
couple denied. 2 Bl. Rep. 1157. 1207.“ | 

{Non aſſumę fit, and non aſſumpfit infra ſex ann. pleaded, to the 


ſecond, replication, anor __ , rejoinder, nil tiel record, judgment 


for plaintiff and plaintiff executes writ of inquiry; afterwards 
the firſt iſſue of non A ſumpſit tried, and plaintiff non-ſuited, and 
thereupon on motion, the writ of inquiry diſcharged ; for if 
one iſſue be for defendant, plaintiff cannot recover. Prior v. 
Id. Ilay, M. 8 G. 2. Fort. 338] EE 


(E. 3.) Muſt not be Argumentative. 


So a plea ought to be direct and poſitive, and not by way of 
rehearſal, or argumentative. Co. Lit. 303. a. Mar. 207. 


As, in trover for an indenture, whereby A. granted a ma- 


nor, rendering rent, it is no plea that A. did not grant the manor ; 
72 it is no anſwer to the declaration, except by argument. R. 
el. 223. 4. 5 | 
In ejectment on a leaſe for 10 years, it is no plea, that by 


_ cuſtom there cannot be a leaſe for more than ſix years, R. Dy. 


357. 6. 
| in 


* 


Vide cer- 
tainty in 
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In formedon for a manor, if the tenant ſays that 4. ing 
ſeiſed levied a fine, Nc. it is not ſufficient to 5 tempore 
nis and at all times afterwards B. was ſeiſed, c. for this is 
an anſwer only by argument: Sav. 85, 86. 5 
'So; if a man pleads a, grant by the king, he ought to plead 


directly, that the king conchiſi, and not by a gta?” exiſtit quod 


conceſſit. 1 Sand. 274. : 
Otherwiſe in covenant. Vide poſt, (2 V. 2.) | 
If the defendant avows and ſays that 4. was poſſeſſed, et fic 
Paſſeſconat per indenturam teftat" ex1ſtir that he aſſigned, it is not 
ed, © R. 2 Sand. 319. 2 Lev. 12. oO 25 


* 


So, if the defendant pleads a leaſe, c. by a eflat” exiſtit, it is 


1 


bad. Cro. El. 195. 2. Cro 537. 


But an argumentative plea ſhall be aided by verdict, or ona 


general demurrer. Al. 48. 


(E. 4.) Nor vary from che Place in the Declaration without 


£ 


e 


So a plea. in excuſe or juſtification ought to alledge the fact in 
the place mentioned in the declaration, if the nature of the juſti- 
fication does not otherwiſe require; and therefore in treſpaſs at 
A. if the defendant juſtifies by an execution at B. in the ſame 
county, it is bad; for no place in the ſamè county is material 
upon proceſs to the ſheriff. R. 3 Lev. 113. 


In debt at London on a bond to pay, if a ſhip did not miſcac. | 


ry, plea, that it did miſcarry at Falmouth in Cornwall, is bad; 
for the place is not material. R. 1 Lev. 149. >) | 

80 a plea, that hr mad: the bond in another county being within age, 
is bad. Dal. 18. ; 20 2 9 3 a „ Tp? 8 


: (E. 5.) Muſt be certain: 


So a plea ought to be certain. And therefore, if the defendant 
pleads; that he has expended 8107. for repairs ei alia onera necy/- 


| thedeclara- ſaria, it is bad for the untertainty: ſor he ought to ſhew for what 


tion. 


* 
. * 


charges he has expended them, by which the court may judge, 


= - 4 whether they were neceſſary or not. R. 1 Sand. 49. 


he has conveyed all. IId. 


So, in debt upon a bond to make an aſſurance of land, if the 


defendant pleads, that he executed a releaſe, it is bad, if he does 
not ſhew that it concerns the ſame land. 2 Co. 4. a. | 

If the defendant pleads, that he paid tot denar ſummas quant' 
the plaintiff meruit, without ſaying what ſum he paid, it is bad. 
R. Mar. pl. 120. F . | 

So, if a man be bound to give all the money in his pocket, if 
he ſays that he gave all, it is bad; for he ought to ſhew what 
ſum he gave. Lat. 16. DE OT. 55 | 

So, if he be bound to convey all his land, and he pleads, that 


80 


JJ J]! 


, if a man, be bound to p y all charges to 4.5 attorney," ex · 
ed in ſuch Tos + 1 1 2 that he paid omnes miſas et euſo 
— in that LN It far 40 Yay; to ſhew that the charge 
was ſo much, Which he 92 pads Tut. 421, 422. 

IF the defendant p ds, that 42 has. paid, all debts to- the 
Pre he ought to ſhe w what debts, &c. R. 3 Leo. 3. Mo. 


"Ir he pleads, that he made an, eſtate, by the advice of B. ĩt Is 
bad, if he does not ſhew what eſtate. Hob. 295. 

If he pleads, that heJeyied part of the. money, whhauaſaging 
how, it is bad. N. 3 Les. 223. | 
If he juſtifies, a taking for ;a , contempt, tam. verbis — 
org © without ſhewing what. the. words or facts were. R., 2 

Les. 3 

Ie 2 pleads payment to an aſſi ignee of a bill of exchanges, he. 
ought to ſnew a cuſtom to aſſign.,, Semb, 3 Mad. 226. but after- 
wards it was R. cont. & ho. 128. 

If he pleads an excuſe of his performance, he ought to e. 
all done by him that he 3 do. R. SAn. 335. 

If he pleads the taking of a Hipgs a prize, he ought to ewe 
a cauſe of ſorfeſture. arthi. 32. 

If a condition be to py at ſuch a day, it is not ſufficient-. 
to ſay, that he delivered ſecundum formam conditianis, without 
Ws whe and at 1 5 time in certain. Semb. 1 Lev. 145, 

If it be an office according. to letters patent, he ought 
to ſhew the wy q of the patent, and that the plaintiff enjoyed 
accordingly., Hob. 295. 

If the. Jane pleads a feoffment to a * it 3s not 6 b. 
if 5 not ſhew a ſeiſin at the time of the feoffment. Kit. * 
228 

So, if he pleads a leaſe and 8 and does not ſhe w poſſeſ- 
ſion at the time of the releaſe. 7 H. | 

If he pleads an entry, by the command. of ceſtuꝝ que us and 
does not ſhew that he was ſeiſed to the, uſe. Kit. 228. 6. 

If he pleads a re-entry for you; 1 af rent, and Aon not 
alledge a certain demand. 19. R. Hob. 331. 

If he pleads a deſcent to il as heir, without ſaying how he 
is heir. 1 Lev. 190. 

If the defendant, in treſpaſs quare clauſum fregit, pleads, that 
it avas his freehold, he muſt ſa 'Ys at the time of the treſpaſs, other- 
wiſe it will be bad. Pol. 1 

So, if he pleads that the = yas more than the value, in debt 
for rent againſt him as executor without ſaying at what time it 
was ſo, it is bad, Pol. 132. 

If in treſpaſs, he pleads that three juſtices did not, Ec. he 
muſt” fay, nec eorum aliquis. 2 Med. 284. 

If he pleads pro eo quod n non 3 &c. it is bad; for the 
matter in bar muſt be alledged certainly. R. Cro. El. 242. Semb.,. 

1 Sand. 117. Y. 254. 6. 

Or he pleads quia Hunt; ſor he ought to ſay preciſely. guad 2 

Mruxit. Cro. El. 4 = 


n 
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In a plea to part, the to which it is pleaded ought to be 
3 Vide Poſt, . F. 4.) 7 8 ' 
In a plea, the certain place and time of every thing material 
and traverſable ought to be alledged. Vide ante, (C. 19, 20.) 
How it ſhall be alledged. Yide ante, (C. 19.) 


( E. 6.) And ſhall be moſt ſtrong againſt the Defendant, 


And ſhall be taken moſt ſtrongly againſt the defendant. Co. 
Lit. 303. B. Pl. Com. 29. a. | | 

And therefore, in treſpaſs, if the defendant pleads a releaſe, 
without ſaying at what time it was made, it ſhall be intended to 
be made before the . N ; for this is moſt ſtrong againſt the 
defendant. Pl, Com. 46. a. | . 

So, in waſte, if the leſſee pleads that it was for mines, without 
ſaying when the mines were opened, it ſhall be intended that they 
were opened after the leaſe; for that is the moſt ſtrong againſt 
the defendant. Per Hob. 234. | 

If the defendant pleads, that A. ſeiſed of a manor unde lacus 
in quo, &c, was parcel, demiſed his manor except B. &c. it ſhall 
be intended, that the locus in quo, c. was parcel of B. if the 
contrary does not appear, R. Pl. Com. 104. a. SE 

So, if to a bond the defendant pleads payment, it ſhall be 


| intended after the day, if he does not ſay otherwiſe. Fl. Con. 


Ville ante, 
C. 24.) 


Pl. Com. 26. 28. 33. 


104. 4. 


In dum fuit infra ætat if the tenant u by the de- 
mandant, without ſaying when, it ſhall be intended within age. 
PI. Com. 104. a. a | 
If a man pleads quod A. capt' et arreſtat fuit in Lond without 
ſaying by what authority, it ſhall be taken to be an arreſt by 
wrong. Dy. 120. a. 1 5 
But it ſhall not be intended againſt the defendant, where 
ſuch intendment is not conſiſtent with another part of the plea; 
as a leaſe by a biſhop ſhall not be intended to be by one then 
alive, where the plea afterwards ſays per A. nuper epiſcopum. R. 


10 Co. 59. 6. 


(E. 7.) But Certainty to a Common Intent is ſufficient · 


But certainty to a common intent is ſufficient, Co. Lit. 
503. 4. 


And therefore, in aſfize, if the tenant plead that his father 

was ſeiſed and died ſciſed, and he entred a ſon and heir, it is 
good; tho' it may be that the father of the demandant abated 
after his anceſtor died and before his entry: but it ſhall not be 
intended; for when he ſays, that his father died ſeiſed and he 
entred, the common intendment is, that he entred immediately. 


To 
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Bo, if a plea be, that the defendant ſurrendered and releaſed 
à copyhold in full court, and the plaintiff accepted it, tho it is 
not ſaid, that the ſurrender was to the plaintiff's uſe, it is ſuffici- 
ent; for it ſhall bè intended. R. Cro. Car. 6. 3 
So a plea to debt on a bond for the enjoyment of land, which 
poſt confeckionem uſque diem bille the plaintiff enjoyed, is good, 
tho' it is not ſaid ſemper poſt ; for it ſhall be intended. R. Cro. 
Car. 199. 0 
So, = treſpaſs, if the defendant juſtifies as ſervant, withour 
ſaying by his command, it is good; for it ſhall be intended. 2 
If the defendant ſays that the matter of a college and his fellows 
were ſeiſed in fee, it ſhall be intended, in right of the college. 
Pl. Com 102. Vide Poſt, (2 B. 1.) | 
If ſeveral writs are mentioned to ſheriffs of ſeveral counties, 
and one was an extent, and it is ſaid quod prædid theriff return- 
ed, c. it ſhall be intended the ſame ſheriff to whom the writ 


was directed. Pl. Com. 65. 3. 


"T; 


(E. 8.) So leſs Certainty where the Matter may be aſcertained 
by Evidence. : EN 


So, where no certainty at preſent is known, it is ſufficient to 
ſhew the certainty in evidence and alledge generally in the plead- 
ing: as, if a man aſſumes to give a bond with ſufficient ſureties 
to ſave harmleſs in ſuch a ſuit; it is ſufficient to ſay, that he gave 
a bond with ſufficient ſureties, without ſaying in what penalty, 
c. for, till the ſuit is determined, it is not known how much is 
ſufficient, and it ſhall be ſhewn in evidence. R. 1 Lev. 297. 

But, a corrupt agreement for the forbearance of money, ri 
one or tlie ather of tw2 days, muſt be pleaded according to the fact 
in the alternative; and if it be ſtated as an abſolute 3 
till one of thoſe days, the evidence will not ſupport the plea, 
3 Term Rep. 531.“ | 2 "= 


(E. 9.) And neceſſary Circumſtang:s ſhall be in ended. 


And neceſſary circumſtances ſhall be intended: as, if a man 
pleads a feoffment, livery need nut be alledged; for it ſhall be 
intended. Co. Lit. 303. 6. | | 

So attornment of tenants ſhall be intended, if a feoffment of , 
a manor be pleaded. Co. Lit. 310. 5. „ 

So, if the defendant pleads an aſſignment ot dower, it ſhall be 
intended to be by metes and bqunds. D. Cro. Car. 162. | 

If he pleads a requeſt by an inferior judge to a ſuperior to aſ- 
ſume the juriſdiction of a cauſe out off the inferior eccleſiaſtical 
court; it ſhall be intended that the requeſt was under ſeal. R. 
Cro. Car. 162. | 8 | 5 

So, if he pleads that the ſheriff made a warrant, he need not 


: 


ſay ſub ſegilh. R. Gra, El. 53. Pal. 357. 
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IF he pleads himſelf to be heir to 4. he need not ſay, that 4, 


is dead. Dal. 67. 


Or, that A. had no ſon, &c. Dal. 77. 

So where the plea refers to a thing, which ſhews the certainty, 
it need not be particularly alledged: as in debt on a bond, if the 
defendant pleads a recovery and execution againſt another obligor, 
he need not ſay by what proceſs or in what county ; for this ap- 
pears by the record. R. Dal. 33. „ 

So, where the certainty of the lands appears, there is no need 
to ſay per nomen how they are deſcribed by the deed ; which wi 


not make a bad plea good, tho' ſometimes it makes a plea bad. 


 Lut. 19906. 


(E: 10.) And leſs Certainty is neceſſary for an Inducement, 


And it is not requiſite to have ſo much certainty in pleading a ry 


(C. 31. 43.) matter, which is only conveyance or inducement. Co. Lit, 


” 303. &. 


As, in treſpaſs, if the-defendant juſtifies, that he being poſe 


ſeſſed for years the plaintiff would have ouſted him, and he in 


defence of his poſſeſſion mollitur manus impoſuit, he need not ſhew 
by whom, or when, or for how many years he was poſſeſſed. R. 
Cro. Car. 138. Vide poſt (E. 19.) z 

In annuity, if the defendant pleads that it was granted for 
holding his courts; and being ſeiſed of the manor of D. he re- 
queſted the plaintiff to hold a eourt there, who refuſed, he need 
not ſay of what eſtate he was ſeiſed. Cro. El. 419. | 


In treſpaſs, if the. defendant juſtifies by a deviſe, and the 
plaintiff replies, that the deviſor died ſeiſed, and jt deſcended to 


him as couſin and heir, he need not ſhew, how couſin. R. 2 
Cro. 86. | KS: . 

In an action upon the caſe for a nuſance in throwing earrion 
into a Cloſe per quod diverſa averia interierunt, it is faſkcient, 
without ſaying what or. how many beaſts. R. Al. 22. 


If a man makes title to an office, he ought to preſcribe for it; | 


but if he alledges the office only as inducement, it is ſufficient to 
ſay quod eft antiquum officium. R. 10 Co. 59. 6. : | 
In avowry, if he alledges a partition between J. and B. where- 


by the hcus in quo, Ec. inter alia fuit allat to A. and fo juſtifies, - 


damage feaſant, it is ſufficient, without ſaying what lands in 


certain were allotted to A. and what to B. R. Ph, 431. a 


: | (E. 11.) Or for a Negative Matter. | 


So there is no need of ſo much certainty for a matter in the 
negative. D. Pl. Com. 33. 6. C2 . 

As, in an action upon the caſe for not taking ſufficient pledges, 
the general averment, that he has not taken ſufficient pledges is 
ſufficient, being in the negative. R. Lut. 159. A; 
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In debt on a bond to indemnify, it is ſufficient to ſay, not dam- 
nified, without thewing how he has indemuified. [Vide poſt, E. 


25. | 
10 debt on a bond that he will permit ingreſs and regreſs, &c. 
it is ſufficient'to ſay guad permifit ; for that is tantamount, to that 
he did nit difturb. K. 1 Leo. 1 36. 6 5 


N * 6 | £ ; 
(E. 12.) And Surpluſage dyes not prejudice. 


And ſurpluſage does not prejudice: as, if the defendant in Yide ante, 
replevin avows as bailiff to H. adminiſtrator of B. where A. ought (C- 28.) 


to diſtrain in his own right, the words adminiſirator of B. ſhall 
be rejected as ſurpluſage. D. Hob. 208. | 
Except where it is repugnant or contrary to matter precedent. 
Co. Lit. 303.6. . 5 | 5 
As, if in quare impedit the e ee eee of 
one mere laicus who was admitted, inſtituted, and inducted, per 
quod ecclefia remanſit vacua, this is repugnant. Dy. 293. a. 
Iln action of aſſault againſt. 4. and B. if A. confeſſes, and B. 
pleads that he and 4. is not guilty, and iſſue is joined, and B. 
found guilty, the words relating to A. may be rejected. Hill v. 
Fleming, M. 10 G. 2. B. R. H. 341] 5 


(E. 13.) When the General Iſſue ſhall be pleaded. 


When a man has no ſpecial matter for his juſtification or ex- _ 
cuſe, he ought to plead the general#iſſue, to avoid prolixity in 
records. „ | 
And in ſome caſes, by certain acts of parliament, the general 
iſſue may be pleaded, and the ſpecial matter given in evidence.“ 
As in treſpaſs for a tortious diſtreſs for rent, by 11 Geo. 2. c. 
19. / 21. 2 Doug. 28 3. (270) . 
So, by fl. 7 Fac. 1. c. 5. made perpetual by 21 Fac. 1. c. 12. 
a juſtice of peace, conſtable, &c. being ſued for what he had done 
by virtue or reaſon of his office, may plead the general iſſue, and 
give the ſpecial matter in evidence. Vide Doug. 307. (294.)* 
And he may plead the general iſſue, tho' the declaration con- 
tains matter of record, as well as of fact. Vide oft, (2 H.) 
And if a man may plead the general iſſue, it is more ſafe; for 
if he pleads ſpecially, he gives the advantage of a replication or 
defence to the other party. D. Hob. 105. | | 
Aud therefore after a Sx plea, he may waive it, and plead. 
the general iſſue, 5 | h 
But he cannot waive it after a motion and order for a trial at 
bar. F. g. 267. es . 
The general iſſue needs no inducement: as, not guilty, nil debet, 
ne diſturba pas, Tc. Hob. 103, | 
If the general iſſue be pleaded, the plaintiff cannot reply, 
but muſt join iſſue. Semb. Co. Lit. 126. @ © © 
HP x a As, 
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As, if the defendant pleads, not guilty, nil debet, &c. et de hog 
ponit ſe ſuper patriam, the plaintiff regularly ſhall join with him in 
the like form, et predid' plaintiff femiliter. Co. Lit. 126. a. 

So ſometimes on a negative plea, the plaintiff or defendant ſhall 
join as on a general iſſue, and cannot reply: as, in dower, if the 


tenant pleads ne ungues ſeiſie gue dower. Co. Lit. 126, a. | 
So, if the defendant or tenant pleads a fine in bar, and the 


plaintiff or demandant᷑ replies quod partes finis nihil habuerunt, et | 


hoc petit quad inquirata per patriam, the tenant or defendant ſhall 


ſay ef predia” A. fimiliter. Co. Lit. 126. 4. 


So, if the tenant vonches, and the demandant connterpleads 
the voucher, for that the vouchee or his anceſtors had nothing by 
which they could enfeoff, er hoc petit, c. the tenant ſhall ſay, 
et predia” T. fimiliter. Co. Lit. 126. a. SORE 

On non aſſumpfit, an uſurious contract may be given in evi- | 
dence, but ia caſe of a ſpecialty, it niuſt be pleaded. Lord Ber- 


nard v. Saul, H. 8 G. Sir. 498 ] 


[On not guilty, for beating a horſe, defendant may juſtify in 

evidence. Slater v. Sevan, 7. 4 G. 2. Str. 87 2.]. 5 

In caſe, on general iſſue pleaded, any thing may be given in 
evidence that deſtroys plaintiff's action. Barber v. Dixon, H. 
17 C. 2. Wilſ. 44} 

{If defendant withdraws a ſpecial plea, he cannot plead ano- 
ther, but the general iſſue only. Law v. Law, H. 7 G. 2. Hir. 
960. 1 Term Rep. 693. | „„ | 

[Tho' defendant may ſtrike out ſpecial plea, and plead the 
general iſſue, yet he cannot do ſo without leave of the court, nor 
can he do it after a ſham ples: Weld v. Needham. M. 17 G. 2 
1 Wilf. 29. Ellis v. — . FH. 8G. 3. 2 Wilſ. 369] 

He may do it the ſame term before replication without coſts; 
and if plaintiff has a verdi@ aſterwards, he cannot have thoſe 
coſts. Barnes T27.] . | 

[Plea of judgment, Ec. may be withdrawn, and plene admini- 
ra vit pleaded. Barnes 330.] | 

i [Plea of tender cannot be withdrawn to plead general iſſue. 

[Aﬀer non aſſumpſit infra, &c. defendant may not add non af- 


ſumpſit. Barnes 332. 338. 


{Aſter demurrer by bail, joined, aul tiel record ſhall not be 
pleaded. Barnes 334. N | Tp 
Demurrer may be withdrawn, and general iſſue pleaded, if 
defendant offers it before aſſiſes. Barnes 337. 
| [General iſſue may be withdrawn, and ſpecial juſtification 
picaded, on coſts, if plaintiff not delayed thereby. Barnes 346-] 

Leave has been given to withdraw a plea of non eft factun, 


and plead infancy. 1 BI. Rep. 357.* 


(If a ſpecial plea goes to the action, and plaintiff replies to the 
country, and has been delayed, the court will not give leave to 
withdraw and plead the general iſſue. Freeman v. Jenes, H. 9 


G. 3. 2 Wilſ. 391} | n | 
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[H a miſtake happens by death of attorney, general iſſue 
may be withdrawn, and money paid into court. Barnes 344-] 


85 (E. 14.) Plea amounting to the General Iſſue, is bad. 


And therefore a plea, which amounts to the general iſſue, is 
bad; for the general iſſue ought to be pleaded. Co. Lit. 303. 
b. 3 Med. 166. ; . 5 
As, in treſpaſs by a commoner, if the defendant pleads, that, 
being lord, he dug in the common for coals and left ſufficienc 
common; for this amounts only to not guilty, R. 1 Sid. 106. 

80, in ſumpſit, if the defendant pleads a bond given for the 

debt and execution thereon, and traverſes that he was indebted 

aliter aus alio modo. R. Cro. El. 201. Semb. 5 Mod. 374. 
Vide poſt, (2 G. 12.) „„ : 

Or pleads another promiſe, and traverſes the aſſumption 
modo et forma. R. 2 Rol. 350. ks « 
So, in aflize, if the tenant pleads a feoffment by the demand- 

ant; for this amounts to the general iſſue. 8 
So, in treſpaſs for goods taken; property in A. who gave them 
to the defendant amounts to the general iſſue. 5 Med. 253. 
Or property in 4. and impounding by the plaintiff, upon 
which the defendant by replevin took them. Semb. 5 Mod. 252. 
R. 1 Sal. 394. : „ 5 

So in treſpaſs quare clauſum fregit, if the defendant juſtifies by 
a demiſe to him by the plaintiff at will, for years, Qc. Sti. 
355. 5 Med. 253. ; | 

Or, if he juſtifies damage feaſant in another cloſe, Lut. 1451. 
Per 2 J. Dy. 19. a. 5 

Iso in treſpaſs guare clauſum fregit, and broke his hop- poles, 


if defendant pleads Iiberum tenementum, and that the poles were 


damage - feaſant and he diſtrained them, it is bad. R. os de- 
murrer. Sparks v. Keble, M. 11 G. Fort. 378.) : 


Cor if plaintiff declares for obſtructing his watercourſe, by 
digging pits and making ponds, and defendant pleads that there 


were two ancient pits which were choaked up with mud, and 
therefore he made two others, which he had a right to do, Qc. 
it amounts to the general iſſue; for he had no right to make 
new pits, tho” he might have ſcoured the old. Brown v. Beſt, 
M. 21 G. 2. 1 Vi. 174. 


So in audita guerela on a defeazance, if the plaintiff pleads 


another defeazance, and traverſes the defeazance in the decla- 

ration, for it amounts to non eff fadum. R. Cro. El. 532. 
In debt on a bond, if the defendant pleads that it was his 
_ but not delivered to the plaintiff but to another. R. 1 
450. 5 ä 
If on a bond to A. the plaintiff wife, the defendant pleads, 
that it was delivered to A. que obiit inupta; for then, nan ef 
fadum. R. 1 Vent. 77. 5 | 


If 
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If to an action on the cafe for a vexativus petition agattit him 


in council, he pleads that the plaintiff did ſuch an act, for which, 


Se. R. 3 Mod. 166. 


So, in trover, if the defendant pleads that he took, as a diſtreſs | 


for-tol}, Mc. K. Hob. 187. R. Cro. El. 435. 
So in treſpaſs by A. for goods, if the defendant juſtifies by 
proceſs out of the hundred court upon a feplevin againſt the 
goods of B. for if they are the goods of a ſtranger the defendant 
is not guilty. K. Skin. 674. 
Vet matter of la may be pleadledſpecially, tchoꝰĩt may be Ziven 
in evidence on the general Hite. R. 2 Vent. 295. N. inter 


Her Holi, Stin. 362. 
So, if an adminiſtrator pleads, that goods of the inteſtate to 
ſuch a value came to his hands, which he detains for His own 
debt, and has no aſſets ultra, it is good, tho“ it amounts to plane 
admini iflravit, R. Hob. 127. 
In conſpiracy, the defendant may plead a legal proſecution, 
khougb ĩt amounts to not guilty. R. Cxo. EL. 871. 

In aſſumpſit, payment, thoꝰ it may be given in evidence on non 
-afumpfit. R. 1 Sal. 394. 
In debt, a releaſe, tho? it may be given in evidence on #1 

adebet. 1 Sal. 394. 

In debt upon à leaſe for years, entry into part. 1 Vent. 2. 

So, if the plea be for greater certainty: as, in treſpaſs in A, 
if the defendant pleads that there are ſeveral A,” s, and none 
without addition, and juſtifies in ack A. this does not amount 
to the general iſſue. Semb. Lut. 1492 

80 an entire plea is good, tho' to part of the Gerlaratlon it 
amounts only to the general iſſue, R. 3 Lev. 40. 

So a plea, which confeſſes and avoids the plaintiff's title, is 
good, tho' the matter may be given in evidence, on the gene- 
ral iſſue: as, in trover, if the defendant pleads that A. was pol- 
ſeſſed and loſt the goods, that B. found them and gave them 
to the plaintiff, who loſt them, and the defendant found them, 


and by the command of A. converted them. R. Oro, El. 262. 


R. cont. Lat. 185. for there it is ſaid, that every plea in trover, 
which gives colour to the plaintiff, is bad, becauſe it amounts 
to the general iſſue, except where it concerns the title of land. 
Vide Cro. El. 555. 146. 1 Leo. 178. Vide Action upon the 
Caſe upon Trover, (G. 6.) 

So it is bad, tho? it concerns the title, if it does not convey 
2 good title. Let. 185. 

And therefore it ſeems to be in the difcretion of the covrt, 
when a plea, amonnting to the general iſſue, ſhall de allowed; 
and thereſore the plaintiff onght not to demur, but pray the 
opinion of the court. D. Hob. 127. R. 1 Leo. 178. | 

And a plea amounting to the general iffue is only form. 
Semi. 1 Rol. 113. Cent, 2 Rol. 350. Srmb. Cre. EI. 811. R. 
* 76. 133. | 


(E. 


* ray? og in B. R. Tr. 8 W. 3. 1 Su. 344. 2 Mod. 256, 
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(E. 15.) When a Plea ſhall be Special. 


But if a man has matter of juſtification, or excuſe, he ought (E. 15.) 
to plead it ſpecially. Co. L. 282. b y un " by 
As, if he juſtifies by proceſs out of an inferior court, he ought db bes 
to ſhew in what action, c. that it may appear that the inferior oa 
court had juriſdiction. Per 2 J. Mar. 1:8. pi 
In debt upon a leaſe of a vicarage, if the defendant pleads a 
ſequeſtration, he ought to ſhew before whom, for what cauſe, 
and legal proceſs. Heb. 296. Vide poſt, (E. 18.) 
If the defendant pleads a diſcharge, he ought to ſhew ſpeci- 
ally, how he was diſcharged. Hob. 296. | 
As, if he pleads a diſcharge of tithes, which is a bar to a 
thing due of common right, he ought to ſhew how. /big. 
A plea in juſtification muſt confeſs the treſpaſs, tort, Qc. Sal. 
637, 8. ij 
* Treſpaſs for taking materials; on not guilty pleaded, defen- 
dant ſhall not give evidence of taking the goods as a deodand, for 
he ſhould have juſtified. Dryer v. Mills, F 3 E. Str. 61.] 
[On treſpaſs by huſband and wife, defendant on the general 
iſſue ſhall not controvert the marriage. Deckinſon v. Davis, M. 
8 G. Str. 480.] | 
[1f defendant claims an eaſement, he muſt plead it ſpecially, 
and cannot give it in evidence on the general iſſue. Hawkins * 
v. Wallis, T. 3 G. 3. 2 Will. 113.] | Bhs 
[To treſpaſs guare clauſum, c. an highway mult be pleaded 
ſpecially. Barnes 448.] | 5 5 
How performance or other acts are to be averred. Vide ante, 
(C. 51, Sc.) 1 


80 8 matter ought to be ſpecially anſwered. Co. Lit. (k. 16) 
303. 9. | In anſwer 
In maintenance, the defendant juſtifies, that he being a neigh- to ſpecial 
bour, recommended a counſel to him; the plaintiff replies, 1 3 
he gave him money; the defendant cannot rejoin, that he did 
not maintain modo et formã, but muſt anſwer the ſpecial matter. 
Kit. 232. à. | : : | 


So, if a man be enabled by a warrant, or other authority, (E. 15.) 
regularly, he ought to ſhew it ſpecially, Co. Lit. 283. a, Act by ſpe- 
As, in treſpaſs, if the defendant juſtifies as bailiff to the ſhe- eial autho- 
riff, it is not ſufficient to ſay, that he did it by the mandate of iti · 
the ſheriff, but he ought to ſhew his warrant. R. 3 Med. 138. 
4 Mod. 378. „ | | 
So, in treſpaſs, it is not ſufficient to ſay, that the defendant 
took, c. tanguam ballivus manerii per mandat* domini ; but he 
ought to ſhew a precept directed to him. R. 4 Mod. 378. 
And he ought to ſhew the ſubſtance and effect of his autho- 
rity to have been ſpecially purſued, Co, Lit. 303. 5. 
Vor. V. 5 A de- 
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* A defendant in an action for falſe impriſonment, pleading a 
juſlification under meſne proceſs ſued out by him in a cauſe in 
which he was plaintiff, may ſtate that the writ iſſued on an aff. 
davit to hold to bail, without ſetting forth the cauſe of action. 
3 Term Rep. 183.“ | . | 

F And if the writ be pleaded as ſued out on a day between the 
eſſoĩgn day and the firſt day of the term, and there be a ſpecial 
demurrer for that cauſe, the objection will not prevail, tho' the 
court do not in fact fit, ? till the guarto die poſt. Id. ibid .es 


0 rs.) When matter of record is the foundation and ſubſtance of the 
cord. ty; Pletz it ought to be certainly and truly alledged. Co. Lit. 303. a, 
ſhall be ſpe- And a record muſt not be alledged inter alia, for it is intire, 
cially al- and depends upon an original and a judgment, and cannot be 
ledged. divided. D. Hob. 226. Pl. Com. 65. a. . 
And therefore, in an inferior court, which is not of record, 
the whole proceeding there ought to be pleaded at large, and 
it is not ſufficient to ſay, taliter proceſſum fuit. R. 2 Vent. 100. 
Vide infra. VVV 
So the proceedings in an inferior court, tho? it be of record. 

Semb. 2 Vent. ico. | 

So a plaint alledged, upon which ta/iter proceſſum fuit that there 
was judgment, without ſhewing an appearance and declaration, ta 
is not ſuſficient. R. Lut. 918. 5 . 

So in pleading an execution by a court at Wefminfler, he qi 
ought to alledge an ejectment, Sc. upon which 7zaliter proceſun | 
Fuit, that the plaintiff had judgment, and thereupon ſued ont 
execution, and it is not ſufficient to alledge an execution, with- 
out ſnewing the judgment. K. 1 Lev. 83. | | 

Yet, if proceedings in an inferior court be pleaded, it is ſuf 
ficient to ſay, that a plaint was levied, and thereupon taliter pro- 
ceſſum fuit, that the plaintiff was nonſuited, &c. R. 2 Lev. 81. 
Semb. Sho. 48. Semb. 3 Lev. 243. K. 3 Lev. 404. Ca. Parl. 
94. Carth. 53. | 

So, if he pleads, that implacitaſſet and ſound pledges, upon 
which taliter proceſſum fuit, Oc. without ſaying, that a plaint 
was levied; for it is tantamount. R. 3 Lev. 404. 

So, if he pleads that a plaint was levied, upon which procels 
iſſued to the defendant, who tcok and afterwards permitted an 
eſcape, it is ſufficient, without ſhewing what authority the court 
had, where the plaintiff is a ſtranger to it. Adm. Cro. Car 
46. Dub. Mod. Ca. 72. | 

And ſuch ſhort pleading is ſufficient in an inferior court, tho 
it be not of record; for the whole ſhall be given in evidence. 
Ca. Parl. 94. REEF | 

But, if matter of record is or.ly conveyance, it is ſufficient 

if it be ſummarily alledged. Co. Lit. 303. a. 5 

As, in afſumpſit, to indemnify his bail, if it ſhews that he wa 

bail in an action in the court of Oxford, in which taliter proceſſun 


Fuit, that the defendant there was condemned, it is m—_—_— 
| | | withou! 
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without ſetting out the whole record; for it is but inducement; 
Per 2 J. Fenner cont. Tel. 16. | 

So, in an action for an eſcape on a capias utlagat', it is ſuffici- 
ent to begin, guod cum recuperaſſet, Nc. without ſetting out the 
whole record; for it is only conveyance to the action. R. Cro, 
El. 877. Lut. 111. 

So, in aſſumgfit to indemnity, it is ſufficient to ſhew, guod impla- 
citaſſet et recuperaſſet, without alledging how. R. 2 Cro. 10. 46. 
So, in an action for a deceit, conſpiracy, c. founded on a 

record, it is ſufficient to begin, quod cum recuperaſſet. 2 Cro. 567. 

So, in debt upon a judgment in an inferior court not of re- 
cord, it is ſufficient to ſay, quod cum recuperaſſet, without ſhew- 
ing the plaint or proceſs. R. after verdid. Sho, 71. 

So, in an action, where the record is not inducement, but 
the very foundation : as, in debt on a judgment, it-is ſufficient 
to begin, guod recuperaſſet. R. 2 Cro. 567. | 
So proceedings and ſentences in the eccleſiaſtical court may be 4 
ſummarily alledged: as, that there was a divorce between ſuch 
parties, for ſuch a cauſe, before ſuch a judge, concurrentibus iis 
quæ in jure reguiruntur. Co. Lit. 303. a. D. Hob. 296. Cro. 

Car. 162. R. 2 Cro. 351. 5 

That A. ſued in the ſpiritual court for a portion of goods, et 
taliter proceſſum fuit, that the judge decreed, c. Tut. 304. 

But it is not ſufficient to alledge generally, concurrentibus iis 
qui in jure requiruntur. D. Hob. 296. | | 
Nor is it ſufficient to alledge faliter proceſſum in the ſame court, 
without ſaying in what place the court was held ; for tho' the 
ſame court ſhall be intended the ſame as to juriſdiction, it ſhall 
not be intended to be held in the ſame place. Lut. zos. 

Jo, if the defendant juſtifies the taking of ſhip as a prize, and 
that it was condemned in the admiralty, it is not ſufficient, with- 
ont ſaying how it was a prize, and before what judge, and 
where it was condemned. R. So. 6 Carib. 3a. 

[So if in juſtification in treſpaſs for carrying away plaintiffs 
goods, defendant pleads proceſs of an inferior court, directed 
to the bailiffs of the borough, being officers of the court, and 
that he, being a bailiff and offiter of the court, by virtue thereof, 
<> took, Ac. it is bad. Wathins v. Weſt, T. 2 G. 2. Ld. Raym. 
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an I530.] | | 
uſt | KD 
ar. So the commencement of particular eſtates ought to be ſpe- (E. 19.) 
cially ſhewn. Co. Lit. 303. b. Videinfra. | When e- 
ho As, if the defendant pleads an eſtate for life, ſtates ſhall 
Ice. So, if he pleads, that A. was ſeiſed for life, remainder to B. 3 8 
| in tail, remainder to B. in fee; and that A. and B. demiſed to 8d. 
jent him, it is not good, without ſhewing the commencement of the 
eſtate for life. Dub. 1 Leo. 177. Cro. El. 153, 4. 
was That huſband and wife ſeiſed to them and the heirs of the 1 
ſun huſband demiſed, c. Semb. Cro. El. 112. | | 
ent, So the commencement of an eſtate tail, generally, ought to 


zu! de ſhewn, Co. L. 303. 6. | 
| Dis: | In 


. 
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In a bar, though it need not in a count. Semb. Cro. Cay; 
$71. Jen. 453. 1 e | 
* $0, if he pleads a confirmation by patron and ordinary, tho 
he need not ſhew what eſtate the patron has, yet, if he pleads, 
that he has for life, he ought to ſhew how it commenced. N. 

Cre. EI. 18. | 5 
S8o, if a man pleads a term for years, he ought to ſhew the 
commencement of the term. TE . 

As, in an action for land, or treſpaſs upon the land, in which 
the title to the land may come in queſtion, if the defendant juſ. 
tifies under a term for years, it is not ſufficient tb. ſay, quod poſ. 
ſeonaius fuit of the term, without ſhewing the commencement 
of the term. Agr. 2 Mod. 70. R. Cartb. 444. 5 

[So if defendant in treſpaſs guare clauſum, &a juſtifies under 

a leaſe from a tenant for ninety- nine years, he muſt ſhew the com. 
mencement of that eſtate for ninety- nine years, tho? the original 
leaſe is in the hands of plaintiff. Johns v. Whitley,. P. 10 6. 
. 7 
So, in treſpaſs for the taking of a horſe, c. if the defendant 
juſtifies under a term,. he ought to ſhew the commencement of 
his eſtate. R. cont. For here it is alledged only as inducement 
| to his plea. Cro. Car. 138. 2 Mod. 70. 3 Mod. 1 32. R. ac. 
| Cut. 1492. D. Lut, 1165. For the title may come in queſ- 
Ws tion. Per Pol. 3 Mod. 132. Vide ante, (C. 41. 43.) 
S8o, if a man pleads a tenancy at will, he ought to . how 
he has it, viz. by demiſe, as a copyholder, or as tenant, at fuf- / 
ferance. Bro. Plead. 85. . | 

So the commencement of a copyhold eſtate ought to be ſhewn, 
R. 2 Cro. 103. R. Cro. Car. 190. Vide Copybold, (P. 4.) 

Tho? it be in a juſtification to a treſpaſs, as damage. ſeaſau. 
R. 4 Mod. 346. . >, | 

Tho' it be a copyhold in fee. R. 2 Cro. 103. Cro. Car. 90. 
R. 4 Mod. 346. | | 

But it is ſufficient to'ſhew the copy of the 44 admiſſion. N. 
2 Cro. 103, 

And the omiſſion is only form, and aided on a general de 
murrer. Cont. 2 Cro. 103. R. Cro. Car. 190. 

But it need not be ſhewn where it is alledged as inducement: 
as, in treſpaſs in his cloſe, if the defendant pleads, that he 
was poſſeſſed for years of the adjoining cloſe, and the plain: 
tiff ought to repair the fences, and thro? the want of repair 
his cattle eſcaped, it is good, without ſhewing the commenct- 
ment of the eſtate ;, for the intereſt of the land cannot come in 
queſtion. Tel. 74. Co. Lit. 303. Vide ante, (C. 43. E. 10. 

So, if the plaintiff ſhews, that huſband and wife, ſeiſed to 
them and the heirs of the huſband, demiſed to him, and the de- 
fendant obſtructed his water-courſe, he need not ſhew the com- 
mencement of the eſtate of the wife; for it is only indpcemen BF » 
N. Cro. El. 112. | | | » 1 
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So, if a man ſhews a grant by copy of a reverſion after the 
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death of A. and that A. is dead, he need not ſhew the grant to 


A. for it is only conveyance. R. 2 Cro. 52. 


But the commencement of eſtates in fee need not be ſnewn. Ihe 


Co. I. 303. b. Cro. Car. 571. 


C 


(E. ad 
n not, 


So a man may plead ſeiſin or reverſion in fee after an eſtate 


for life, without ſhewing the commencement of the eſtate. 1 
Sand. 250. 260, : | | 


So the king, ſeiſed in jure corone, need not ſhew how the eſtate 
came to him, if he ſhews, that his anceſtor was ſeiſed in fee; 


for it ſhall be intended to have continuance. R. Bridg. 8. 


So the commencement of an eſtate tail need not be ſhewnin 


a count: and therefore in debt for rent, if the plaintiff counts 


that his father was ſeiſed in tail and made a leaſe, and that the 
reverſion deſcended to him as heir of his body, without ſhew- 
ing the commencement of the entail, it is good, R. Cro. Car. 
571. But antiently it was ſhewn. 4 Med. 419. And K. chat 
a verdict ought to ſhew it. Cro. EI. 407. 


So, in an inquilition on the ff. Weft. 2. 46. againſt thoſe who 
throw down incloſures, it need not be ſhewn when the eſtate,” 


which A. (who encloſed) had, commenced. N. Carth. 115. 


If a man pleads or alledges any eſtate, he ought to ſhew by (E. 2 
what title he has it, and it is not ſufficient in a bar to alledge it ſhall“ 


Except whereit is alledged as inducement: as, in treſpaſs for 


an aſſault, if the defendant ſays, that he was poſſeſſed of a houſe 


for years, and the plaintiff diſturbed him, for which reaſon 
molliter manus impoſuit, Oc. it is ſufficient, without ſhewing by what 
title he was poſſeſſed. R. Cro. Car. 138. 4 Mod. 420. Vide 


ante, (E. 10.) 


| @ © 2 Gro. 52, Tel. 74. 1 Rel. 13. Vide ante, — 


Vide ante, 
(C. 34, &c.) 


In action upon the caſe by the leſſee of a tenant for life, it is 


not neceſſary to ſhew the commencement of the eſtate for life. 
R. Cro. El. 112. R. Ibid. 113. | e 


80, if he alledges, that he was ſeiſed, he ought to alledge of (E. #4.) 
what eſtate he was ſeiſed. Cont. 1 Jac. 2. But afterwards 8 In what 


. 3. R. acc. Lut. 1316. Semb. 5 Mod. 72. 150. R. Lut. 


1232, Carth. . | | 

So, it perſons, who conſtitute a body politick, are named by 
their proper names, it is not ſufficient to ſay, that they are ſeiſed, 
without ſaying, in right of the corporation. Pl. Com. 103. 4. 

So perſons ſeiſed to the uſe of an hoſpital ought to plead ſeiſin 
in jure boſpitat. | | | 

So perſons incorporated to the uſe of an hoſpital ought to 


plead ſeiſin. jure incorpor ſue ; for jure hoſpital is not good. R. 


19 Co. 34. 4. 


right ſeiſed. 


Vide ante, 


(C. 35+) 


406 LEADER. 


So a ſole corporation ought always to plead ſeiſin in his cops 
porate right. R. 2 Lev. 68. Pl. Com. 103. a. e 
| And the omiſſion will be bad on a general demurrer; Ne 

Poroel, Lut. 1232. Do 3 
But an abbot or prior, Sc. and convent need not ſay in 
what right they are ſeiſed, for being perſons dead in law, they 


cannot be ſeiſed, but in right of their houſe. Pl. Com. 102. J. 


Dub. Sho. 63. | „„ 
So a corporation named by their corporate name need not 


ſay, quo jure, they are ſeiſed; for it cannot be otherwiſe intend. 
ed: as, if a mayor and commonalty plead ſeiſin, it is ſufficient, 
without ſaying jure corporat*. I Leo. 153. | | 
If A. maſter of a college and his fellows plead ſeiſin it is ſuf. 
ficient, without ſaying jure collegii, R. Pl. Com. 102. b. R. Cry, 
J. 232. Fa „„ 


So, if by the whole plea the manner of the ſeiſin appears, it 


is ſufficient : and therefore, if it be alledged, that a woman had 
a term for years and took huſband, by reaſon whereof the huſ. 
band and wife were poſſeſſed, it is ſufficient, without ſaying in 
jure uxoris. R. Pl. Com. 191, a, 


(E. 23.) A man cannot preſcribe to a thing, which lies in grant, and 
And ſhall does not paſs without a deed or fine, otherwiſe than in himſelf 
| pr and his anceſtors, and not by que late; for he ought to ſhew 
Fide got, the deed. Co. Lit. 121. a. „„ 
(0. 1, &c.) As, in preſcription for a hundred. Bro. Que Eſtate g. 


go he cannot preſcribe by gue eſtate to a rent. Bro. Que Eſat 


16. 23, 24 | 

Nor toſa common, eſtovers, acquittal, c. Bro. Que Eftate 
16. Th” : . 7 8 2 d7d* 75:2 | 
Nor to land. 


Otherwiſe, if the rent, common, c. are appendant to a 
manor, c. for he may preſcribe by que eflate to a manor, and 
what is incident or appendant goes with it, Bro. Que Eftatt 
30. Agreed, 1/ Mod. 232. 1 Vent. 139. | | 
80 a plaintiff generally ſhall not plead by gue e/late, except 
where he is in the nature of a defendant, as in a bar to an avow. 
ry, vouchee, Hard. 458. COWS 


0 


Nor in a bat to an avowry, where the aſſignments are tra- 


verſable. R. Shin. 304. | 
So a corporation cannot preſcribe by a gue eſtate, but only in 
themſelves and their predeceſſors. D. 2 Cro. 673 


Nor a leſſee for years, that he and all thoſe whoſe eflate, i. 


Zut. 81. for he ought to alledge the preſcription in him, who 
has the fee. R. 1 Sal. 363. | 
So a man cannot plead or make title by gue e/late to a thingy 
which does not paſs without deed. Co. Lit. 121. a. | 
So, in quare impedit, the plaintiff cannot make title to himſelf 
by gue eftate to land, to which the advowſon is appendant. Br: 


ue E Aale 1. | 650 
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Zo, in treſpaſs as well as in real actions, the plaintiff cannot 
make title to land by gue efate, without ſaying how, viz. by 
ſeoffment or otherwiſe. Bro. Que Eſtate 18. 27. 

So, in an information for intruſion in the exchequer in which 
by the courſe of the exchequer the intruder mult take title againſt 
the king, otherwiſe he ſhall be diſpoſſeſſed, the defendant can- 
not make title to a term by a gue gate. Dy. 238. 6. ; 
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But a defendant may plead by a que ofate, when the plaintiff (F. 24) 
cannot. Bro. Que Eſtate 1. 27. 40. | "When he 


So a plaintift in replevin in bar to an avowry; for he is in the 


nature of a defendant. Co. Lit. 121. a, Bro. Que Eſtate 1. 3. I» 


20. 47. 3 Term Rep. 147.“ | 
As, if a tenant or defendant pleads a good bar; as a feoffment, 
releaſe, recovery, Ic. by A. que eftate he hath, it is good, with- 


out ſaying how he had the eſtate ; for it is not material to the 


bar. Bro Que Eftate 34. 


undd a plea of preſcription for common in a que e/fate is good 


after verdict, though it be not in expreſs terms alledged, that the 
owners of the eſtate have uſed it from time immemorial. 3 
Term Rep. 147, 8.“ | | 


So a plaintiff may claim a thing which lies in grant by a gue 


Hale, when it is only conveyance to the thing in demand. As 


he may ſay, that he and all thoſe guor* fat habet in a hundred 


have had a leet, time whereof, Oc. tho? a hundred does not 
paſs without deed; for it is only conveyance to the leet, which 
is demauded. | Co. Lit. 121. a. Semb. 2 Leo. 74. 

8o ſhe may preſcribe that a corporation, and all thoſe whoſe 
eſtate they have in a houſe, have had a way, &'. tho? a corpo- 


ration cannot have without deed ; for it is only conveyance. 


Per 3 J. 2 Cre. 637. Vid 2 len. 139. | 
So a plaintiff may alledge a que eſtale, when the title is not in 
queſtion : as, in treſpaſs, if the defendant juſtifies the taking 
tor rent due from the plaintiff, he may ſay that the lord enfeoffed 
A. que eftate he himſelf has, to hold by 3s. rent; for the plaintiff 
is allowed tenant, and the title to the Jand is not in queſtion. 
Bro. Que Eſtate 6. 17. | 
So he may claim a thing as appurtenant to a manor, by a gue 
ale, tho' not of itſelf; as, toll, common, Sc. R. 1 Mod. 231. 
So he may plead que e/tate in a ſtranger : as the plaintiff in re- 
plevin may plead a que eſtale in the avowant in the ſeigniory. 
Co. Lit. 121. a. Bro. Que Eflate 2. 12. 21. 26. 37. 
An avowant for rent on a leaſe to A. may plead gue eftate the 
defendant has. R. Salk. 562. Hard. 459. = | 
So he may plead title by a gue efate to an inheritance oi free- 
hold. Hard. 459. „ 
So he, who comes to an eſtate in the poſt, may plead by a gue 
eflate: as, a diſſeiſor, abater, intruder. Co. Lit. 121. a. 
So a recoveror. Co. Lit. 121. a. Bro. Que Eftate 41. 48. 
So a man ſhall plead title to an eſlate in fee by a que eftate. 
40 Af. 28. | _ | 8 
0 


may plead 
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So to an eſtate tail, with an averment of the life of tenant in 
tail. Co. Lit. 121. . Bro. Que Eftate 5. 28, 29. 31. | 

So to an eſtate for life, with an averment of the life of the 
tenant. Co. Lit. 121. a. Bro. Que Eftate 46. Hard. 459. 

So, in the caſe of the king, where the plea goes in diſcharge 
of a debt aſſigned to the king, and ſhews the eſtate out of the 
debtor before the aſſignment. R. Hard. 459. 

But generally he {ball not plead a title to a term for years by 
a que eftate. Co. Lit. 121. a. 2 b 

As, to ſay, that 4. being ſeiſed demiſed to B. for years, que 
eflate he has. R. Dyer 238. b. for he ought to ſhew all mean 
aſſignments. R. Raym. 389. ay 

Nor to an eſtate at will. Co. Lit. 121. a. for it cannot be aſ- 
ſigned. Bro. Que Eſtate 38. | | 

Yet a man may avow for rent on a leaſe for years made to 4, 
que eſtate the plaintiff has, without ſhewing all mean aſſignments; 
for he is a ſtranger to the aſſignments which might be without 
deed.” Semb. Cro. El. 23. e 

So he may have debt for rent or waſte againſt an aſſignee, and 
declare on a leaſe to A. que eſtate defendant has, without ſhewing 
the mean aſſignments. R. cont” Cro. El. 22. R. acc. 1 Sid. 298. 


5 1 Lev. 190. 


* 


(E. 2%) 


tiff or defendant himſelf, as, to fay the plainti 


So he may have covenant againſt the aſſignee of a term 
granted to A. gue e/tate the defendant has. R. 3 Lev. 19. | 
So, if the defendant pleads a leaſe for years to A. que eftate he 
has, and the plaintiff does not demur, but traverſes the leaſe to 4. 
whereby the aſſignment is admitted, it is good. R. Dy. 238.6. 

So, if the plaintiff makes title to a term for years in himſelf 


by a que eſtate, it ſhall be aided on a general demurrer. Sent 


Ray. 389. + hs 
If a gue eftate be pleaded, it ought to be alledged in the plain- 
and all quorum 
flatum habet. Co. Lit. 121. b. e 
For, if it be alledged in one in a meſne conveyance, it is bad. 
Semb. Co. Lit. 121. 3. Bro. Que E fate 8. 19. 49. 
But a woman, tenant in dower, may preſeribe that her huſband 
and his anceſtors, gue eſtate ſhe has in the ſeigniory, were, &c. 
tho' the huſband had a fee and ſhe not. Bro. Que Eftate 10. 
[Freehold tengnt of a manor muſt plead preſcription, and by 
way of que eſtate; and hot by way of cuſtom, which is only for 
copyholders. Thompſon v. Roberts, H. 5 G. 2. Fort. 339. 


If a man pleads to an action of covenant, where any of the 


When he covenants are negative, he ought to plead to them ſpecially; for 
mall plead the negative cannot be performed. Co. Lit. 303. ö. R. Cro. 


to cove- 


nants ſpe- 


El. 691. Mo. 856. Hob. 13. | 
As, if a covenant be to proceed on a voyage et guod non devi- 
aret, he ought to plead ſpecially that he did not deviate. R. 1 
$68. BY. | 5 . | 
So, if the condition of a bond be in the negative, the de- 
fendant ſhall plead to it ſpecially, 10 F. 7. 12. 6. 5 
| _ | So, 


PLEADER. 

So, if the condition be for performance of covenniits, and 
ſome of the covenants are in the negative, he ought to plead 
performatgy ſpecially. Semb. Dy. 373. a. Pal. 70. 


But general performance ſhall be aided on a general demur- 
rer. R. Cro. El. 232. 1 Leo. 311. Vide poſt, (E. 26.) 


So it ſhall be aided by the plaintiff's replication, that he has 


not performed, Ec. D. Sho. 1. 

So, if any of the covenants are in the disjunctive, he ought 
to ſhew which he has performed. Co. Lit. 303. b. Lut. 581. 
10 H. f. 12. 6. K. 2 Cro. 560. Pal. 70. Sev, 120. 


So, if the condition be to pay at four days, or within fix 


months after each feaſt. Per 2 J. Cro. Car. 421. 

And if he does not, it will be bad on a general demurrer, 
for the court do not know what part is performed. R. 1 Leo. 
311. D. Cro. El. 232. Jide poſt, (E. 26.) 

So, if the condition of a bond requires ſeveral things to be 
done, it is not ſufficient to ſay guod performavit omnia, c. tho? 


all are in the affirmative; but he ought to anſwer ſpecially to 


every particular mentioned in the condition. R. 1 Lev. 303. 
Vide poſt, (2 W. 33.) 
So, if an act required by a a coyenant is to be done by a ſtran- 
er to the covenants; as, if B. covenants that H. and his wife 
fal levy a fine. Per melior opinion. 2 Rol. 1 59. R. 2 Cro. 
559, 560. Dub. Pal. 70. 
That A. ſhall render a juſt account. R. Sho. 1. 
And it fhall not be aided by the plaintiff's replication, that 
he has not performed. Ibid. 
So, if a covenant requires an act on record, he ought to 
ſhew it ſpecially. Co. Lit. 303. 6. 
As, if the covenant be that A. ſhall 20 a fine. R. 2 Roll. 
159. R. 2 Cro. 560. R. Pal. yo. 
That the defendant ſhall become nonſuit in all actions by him, 


he muſt ſhew ſpecially that he was nonſuit; for it cannot be tried 


but by the record. R. 13 H. 7. 19. 5. acc. 10 H. 7. 12. b. 


So, if the condition be to make a bond, releaſe, Qc. it is not 
ſufficient to ſay that he has done it, without e whereby 


the court may judge whether it 'be ſufficient. Sal. 498, 
Vide Kit. 223. 6. Lut. 421. * (2 V. 13.) — ante, (E. 
5. C. 58, Sc.) 

So, if the condition of a bond be to perform ſuch a thing, or 
pay ſuch a ſum, it is not ſufficient to plead payment generally 
without ſhewing how or at what time, ſo that iſſue _ be 
joined thereon. &. 2 Cro. 360. 

If the condition be, that he ſhall prove a debt paid, it is not 


ſufficient to ſay that A. and B. proved it, without ſaying how. 
R. Bend. 66. 


So, if it be to perform a will, it is not ſufficient to plead per- | 
formance, without ſhewing the will and how he I. performed 


If 


it. R. 2 Cro. 360, 2 Bul. 267. 
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(C. 26.) 
When ge- 
nerally. 
Vie peſt, 
(2 V. 13.) 


LEA DEN. 


If he pleads that a patent became void, he ought to ſhew 
how. R. Skin. 303. | 3 | | 
So, if a condition be to indemnify, plea quod exoneravit is not 
good, without ſhewing how. N. 2 Cro. 363. R. 2 Cre. 165. 
635. R. Mar. pl. 200. D. 2 Co. 4. a. Semb. Lut. 428. F. 
2 Cro. El. 916. Mo. 857. F 45 5 

Otherwiſe, if he pleads in the negative non damnificat, N. 
Cro. 363. 634. Mar. pl. 200. 2 Co. 4. Vide poſt, (2 W. 3z.) 

So if a covenant or condition be for quiet enjoyment, it is 
not ſufficient to plead diſturbance, without ſhewing how he was 
diſturbed. Semb. 2 Vent. 278. N 

And that it was by an elder title. R. Hob. 35. Win. En. 
120. R. 2 Cro. 315. 444. K. Cro. Car. 5. 4 Co. 80. Va. 
120. Vide ante, (C. 49.) | | 

But it is not bad upon a ſpecial demurrer. Lut. 428. 

And ſhall be aided after verdict. R. 2 Mod, 213. 


But where all the covenants are affirmative, it is ſufficient to 

ſhew performance generally. Co. Lit. 303. 6. 10 H. 7. 12.6. 

So, in debt on e. to perform covenants in au indenture, 

it is ſufficient to plead performance generally, if they are all in 

the affirmative. R. Cro. El. 749. 2 Sand. 411. 1 Lev. 303. 
Dy. 373. a. | | | 

Or, if any are in the negative, but the negative covenants 
are all void and contrary to law; for the court will take notice 
that thoſe in the negative are contrary to law. R. Mo. 856. 
R. Hob. 13. | 

Or, if the negative be but an affirmance of a precedent 
affirmative covenant. 1 Sid. 87. | | Ces 

So, tho” to an affirmative covenant negative words are ad- 
ded of the ſame import. Adm. 1 Sid. 87. 

- So, if he covenants that A. ſhall quietly enjoy without inter- 
ruption and diſcharged and acquitted of all incumbrances, he 
may plead quod performavit generally, tho' it is not ſo well. K. 
Lut. 608. | | | wt 

So, if a covenant be to make further aſſurance, be it by fine, 
feoffment, c. as thall be adviſed, it is ſufficient to plead per- 
formavit generallystho' it is not ſo well. R. Lut. 609. 

So, the plaintiff to a plene adminiſtravit preter a debt on a bond 
may ſay, that the bond was for ſuch a purpoſe and that he has 
performed it, without faying that this was the whole of the 
condition. R. Lut. 1637. | | 

So where a covenant is afirmative and comprehends multi- 
plicity of matter, to avoid prolixity the defendant may plead 
performance generally, without ſhewing how, and the plaintiff 
ſhall aſſign a particular breach; as, in debt on a bond with 
a condition to deliver the tallow of all beaſts killed by him; it 
is ſufficient to ſay that he has delivered all the tallow, Oc. 
without alledging how much he has delivered, or how many 


beaſts he has killed. Cro. El. 749. 0 
5 | | | 0 
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Soon a bond to pay all rents received, it is ſufficient to ſay 
chat he has paid all, without ſaying what ſum or how much 
he has received. R. Cro. El. 749. R. 1 Sid. 334. 

So on a bond to deliver all evidences, or to aſſure all his 
lands. Cro. El. 750. | 


So, where a man covenants to diſcharge all bonds. K. Cro. 


El. 916. 

or to acquit of all eſcapes, fines, &c. it is good without 
ſaying how. R. Mo. 857. 

Or. to indemnify againſt the king for all receipts as collector. 
Semb. Cro. El. 253. 

So, if a man pleads performance generally when ſome of the 
covenants are in the affirmative and others in the negative, it 


ſhall be aided on a general demurrer, K. Cro. El. 232. Vide 


ante, (E. 25.) 
Otherwiſe, if ſome of the covenants are in the disjunctive; 


for the court cannot judge, what part he has . "hb 
ro. El. 232. Vide ante, (E. 25.) 
And, if he pleads payment or performance generally to the 
condition of a bond, it is not aided on a general demurrer. R. 


Aar. pl. 200. R. cont. 1 Lev. 194. 


(E. 27.) The Form of a Plea in Bar. 


Every plea in bar muſt begin with the defence. R. 7 el. 210, 
Vide for this in Abatement, (I. 16.) | 

If a plea goes only to part, it muſt aſcertain the part af the 
declaration to which it is applied; as, in debt for rent for ſe- 

veral years, if the defendant ſays, quoad 201. parcel of rent nil 
debet, and does not ſhew when the 201. was due. R. 1 Sid. 338. 
In eſſumpſit on ſeveral promiſes, if the defendant pleads guoad 
all except 4/. non afſumpfit, and a tender quoad the 41. and does 
not ſhew upon which promiſe the tender was made, it is there- 
fore bad. R. Lut. 241. 

If the plea admits the cauſe of action, and avoids it by a 
diſcharge or matter ex poſt fad, he muſt ſay quod plaintiff 
afionem non, Qc. R. Sal. 516. 

But where there was no cauſe of action, he may ſay onerar} 
non debet. Sal. 516, 


(E. 28.) How it ſhall conclude, | 
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Every vie ſhall have its proper concluſion; and theretorp a (E. 28. F 
plea in bar ſhall conclude to the action. Co. Lit. 303. b. Vide To the ac- 


Abatement, (1. 12.) 

But ſometimes a concluſion is aided on a general demurrer; 
as, if it be only informal. D. Hob. 298. 321. 

Or prays judgment of the writ, where i it ſhould be þ ſerra 


reſpondue. Semb. Lat. 179. 


Tf a plea begins in abatement, and concludes to the action, 
it ſhall be a plea in bar. Sho. 4. 
And 


i] 
| 
1 
| 
1 
| 
1} 
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(E. 29.) 
To the re- 
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And if a matter of record be pleaded, it ſhall conclude pro 


patet per recordum. 1 Lev, 211. K. 3 Lev. 334. Vide awe 
(C. 1 (O. 17.) 5 | : 
So, if a matter be pleaded proveable only by a record. . 
Lut. 163. | | | 


And if it concludes, et hoc paratus eſt verificare, when it ought 
to be prout patet per recordum, it is bad. R. Ray. 50. 
Or, if it concludes to the country, when it ſhould conclude 
to the record. R. 1 Leo. go. | | 
Or, if it adds matter of fact, and then concludes to the 


country. R. Lut. 1272. 
If ſeveral records are pleaded, it muſt concludeevery oneprqut 


Pater per recordum of ſuch court; for, after pleading all, to lay, 


prout pat per recorda prædicta, is bad, at leaſt if it does not fay, 
prout pat per ſeparal recorda prædida. Per 2 F. 2 Cro. 626. But 
per ſaparul recorda is good. R. i Lev. 200. 1 Sid. 333. 

But where a general ſtatute is pleaded, there is no need to 
ſay prout patet per recordum; for the judges take notice of it. 


R. Hard. 335. | 
. 86; if the defendant profert the record by his plea, he need 


not ſay prout patet, &c. Skin. 520, 


[If matter of record be pleaded by way of dilatory, if of 
another court, it muſt be ſus pede figith ; if of the ſame court, 
not. Curwen v. Fletcher, P. 8 G. ; 3g 520.] 7 

[To action on the caſe, if defendant pleads a recovery, and 
plaintiff replies nul tel record, and concludes with averment, it 
is good, eſpecially if it is a record of another court; but / Sent.) 


he may allo conclude with giving a day to defendant to produce 
record. Sandford v. Rogers, H. 33 GE. 2. 2 Will. 113. 


Let, by the ft. 4 & 5 Ann. 16. no exception ſhall be taken 
or want of hoc paratus eft verificare per recordum, or prout patet 


: per recordum, unleſs ſpecially ſhewn for cauſe of demurrer, 


- And it was before aided on a general demurrer; for the party 
might ſay, nul tiel record, notwithſtanding the omiſſion, 1 Sal. 1. 
So it is not neceſſary to conclude prout patet per recordum, 


where the plea is in the negative. Sal. 520. Vide pot, (E. 33.) 


When it ſhall conclude to the country. Vide poft, (E. 32.) 
(E. 30.) Special Concluſion. _— 


If a plea does not avoid the plaintiff's demand but by argu- 


ment, there ought to be a ſpecial concluſion: as, in a ſcire factas 


for the arrears of an annuity againſt a parſon, if the defendant 
pleads that he has reſigned, it is not good, without ſaying, et 


ic not parſon. Kit. 214. b. 220. b. 
So, in debt for rent, or upon a contract, if the defendant : 


Pleads payment in the fame county, it is not good without 
concluding, et ſic nil debet. Kit. 220. 


So, in debt on a bond, if the defendant pleads ſpecial matter, 


which proves the bond to be void, he ought to conclude, el fic | 


non eft fudum : as, if he pleads rafare or interlineation. , 5 
at 


 factum, Ibid. 


fendant juſtifies till payment of 117. Shin. 664. 


 PLEADER: 


That the obligor was a feme covert, &c. Att, 220, b. 
That the defendant is unlearned, and it was read in other 
form, Kit. 220. 2 4 
But if the ſpecial matter of the plea be a ſufficient bar, there 
is no need to ſay, et fic; as, in debt for rent, payment, or levy 
by diſtreſs, in another county is ſufficient, without concluding, 


et fic nil debet. Ibid. 


Zo, if the defendant acknowledges the deed, and pleads a plea 
to avoid it, he cannot conclude, et fic non eft fafium : as, if he 
pleads dure/s, within age, Oc. he cannot conclude, et fic non 
eft ſadum. Kit. 220. 4. 5. . 3 . 

If a plea congludes with er fic, Oc. in the affirmative, this 
does not waive the ſpecial matter. Co. Lit. 303. 5. 

As, if he pleads ſpecially, that 4. was born between B. an 
his wiſe before their marriage, et fic a baſtard. Pl. Com. 14. 6. 

In formedon, if the tenant pleads ne dona, to which the plaintiff 
replies, recovery in value by reaſon of a warranty, et ; int dona. 
Pl. Com. 1 f. a. 5 

So, if he pleads ſpecial matter, and concludes with (et fic) on 


the general iſſue, this does not waive the ſpecial matter: as, if 


he pleads mnlearned, and read in other form, &c. Et fic non eft 
But generally, where the concluſion (er fic) goes tothe point 

of the writ or action the ſpecial matter is waived. Co. Lit. 303. 6, 
Or, if aplea concludes with (et fic) in the negative. Co. Lit. 

303. b. Pl. Com. 15.4, n ; 5 ; 


'So, in treſpaſs, if the defendant juſtifies the treſpaſs in ano- (E. 31.) 
ther place, or at another day, he ought to conclude which i: We i 
. the ſame treſpaſs. R. 1 Bul. 138. 9 H. 6. 30. a. 


So, in conſpiracy, if the defendant juſtifies, he ought to con- 


_ elude, that it is the ſame conſpiracy. Kit. 237. 6. | 


So, in an action for an eſcape in London, if the defendant 


juſtifies by a retaking on freſh ſuit in Surry, which is the ſame 


eſcape, it is good. Lat. 201. . 

So, in guare impedit on an avoidance by deprivation, if the de- 
fendant pleads a deprivation, after which the chuteh lapſed, Ec. 
he ought to conclude, which is the ſame deprivation. Dy. 293. a. 

So, in treſpaſs and impriſonment till he paid 1054. if the de- 


If the defendant juſtifies in another place and ſays, which is 


| the ſame, Sc. it will be good, where the place is not material, 


without a traverſe. R. Cro. El. 667. | 

And if the defendant juſtifies upon another day, and concludes 
which is the ſame, Ic. when the day is not material, it is good 
without a traverſe of the day. R. 1 Lev. 241. K. Cro. Car. 
228, R. Lut. 1457. Semb. 2 Jon. 146. KX, Sal. 641, 

And, if he adds a traverſe, which is defective, it does not 
prejudice. Sal. 641, 2. | | 


But, 


0 
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But, if be juſtifies at the ſame day, and im cle ſime place” lo 
need not ſay which is the ſame. R. Skin. 387. | 

So, if the defendant does not juſtify the treſpaſs, but only 


excuſes himſelf, he ought not to ſay which is the ſame. 


So, in treſpaſs for falſe impriſonment, if the defendant pleads, 


| that he brought the plaintiff to S. with his conſent, - he cannot 


ſay which ts the ſame impriſonment ; for it is no impriſonment, if 
it be not againſt his will. Ki. 237. a; | 

Or, if he pleads, that he adviſed A. being in fear of his life 
from the plaintiff, to go to a juſtice of peace for a warrant, 
and by fuch warrant he was arreſted, he cannot ſay, which i; 
the ſame, c. for he was not impriſoned by the defendant but 
by £ KR." . 14.6. --: : : 

So it the defendant, in debt upon a bond, pleads per minat, 
if the plaintiff replies that he ſaid, if the defendant would not 
give him a bond for the rent due he would ſue him; he ought not 
10 ſay, which is the = menace; for it is not a menace, but 
lawful. Kit. 237. b. | | 

So, in maintenance, if the defendant ſays, that he feed coun- 
ſel, he cannot ſay, which is the ſame, c. for this is no mainte- 


| nance, id. , 


So, in treſpaſs for an aſſault, battery, and wounding, if the 
defendant juſtifies a taking by a warrant, which ts the ſame aſ- 
ſault, battery and wounding, it is not good; for this does not go 
to the wounding. 21 F. J. 39. Vide poſt, (3 M. 15.) 

In treſpaſs for an aſſault and impriſonment, it is not ſufficient 
to ſay, that the defendant ſhewed the plaintiff to an officer, who 
had proceſs againſt him, who thereupon arreſted him, without 
faying that he requeſted the officer to arreſt; for, without ſuch 
requeſt, it is no confeſſion of the impriſonment. R. 4 Ed. 4. 
36. a. 

Ia treſpaſs for taking and carrying away his goods, if the de- 
fendant juſtifies a taking in execution and removal which ts the 
ſame, it is no anſwer to the carrying away, without ſaying to 
what place they were removed, and where leſt. R. Lut. 1486. 

So a plea, which is a general har, ſhall conclude to the action 
generally: as, a fine with proclamations. R. Dal. 68. 

But where the matter of the plea is a bar only by eftoppel, he 
ought to rely on the perl; for it is a ſpecial concluſion be- 
ee the parties: as, if he pleads a collateral warranty. 
Dal. 68. 


(E. 32.) When it ſhall conclude to the Country. 


When there is a complete iſſue between the parties, vix. a 
direct negative and affirmative, the plea ſhall: conclude to the 
country: as, in ſſumpſit, if the plaintiff declares upon a ſub- 
miſſion to an award, and that ſuch an award was made, and 
that the defendant has not performed it, if the defendant 
pleads, no ſuch award, he ought to conclude to the country. 
R. 2 Sand, 337. | | . 
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| $0, if the plaintiff alledges, that the award was tendred to the 
arties, Ic. and the defendant anſwers, that it was not tendred 


modo et forma, he ought to conclude to the country. R. 2 Sand. 


190. Lut. 528. 4. 53535 
So, in debt on a bond, with a condition to pay all expences, if 
the defendant pleads that he paid all, and the plaintiff replies, 
that he has not paid, he ought to conclude to the country. R. Ray. 98. 
So, if the defendant pleads, plene adminiftravit, and the plain- 
tiff replies, aſſets at the time of the original, he ought to conclude 
to the country. Semb. Lut. 101, R. Tel. 137. | 
So, if the plaintiff in an audita querela alledges tender at the 
day, and no one ready to receive, and the defendant pleads, 
ready, and traverſes the tender, it is bad; for he ought to con- 
clude to the country; for he ſhould have been ready to receive 
at the day, whether it was tendred or not. R. 2 Cro. 114. 
Tho? the payment by a defeaſance onght to be to a ſtranger. 


2 Cro. 14. 


So, in trover for ſelling a chain of gold, and converting the 


money to his own uſe, if the defendant pleads non vendidit. R. 


1 And. 20. | h : 
So, in afſumpſit, for payment of money at ſuch a day, if he 


_ pleads ſolvit ad diem. R. Sal. 516. | 


So in covenant, if the plaintiff aſſigns the breach, guod non 


ſolvit, c. and the defendant pleads, quod ſolvit. R. Carth. 88. 

So he ought to conclude to the country, tho? matter of re- 
cord be mentioned in the plea: as, if it be alledged that the 
plaintiff procured letters patent, and he ſays, that he did not 
procure; for the procurement is the principal thing. R. 3 
Afod. 19. | | ED 

[Plea of bankruptcy ought to conclude to the country. Gery 
v. Bayley, M. 7 G. Miles v. Williams, Fuller v. Byng, C. B. T. 
3 G. Fori. 334. Barnes 330.] | 

{If to covenant by an executor, defendant pleads another 
executor, who has proved, adminiſtered, and is living, plain- 


tiff's replication ſhail conctude to the country. Wilkins v. 


Brown, H. 18 G. 2. Str. 1220.]. X Fe I 

[Bond tha: A. on thirty days demand in writing ſhould ac- 
count and pay; breach aſſigned, that A. did not account in 
thirty days after demand in writing; pleas, 1ſt. no. demand; 
2d. (proteſting no demand, c.) that A. did account and pay; 
replication, that a demand in writing was made on a day, (nam- 
ing it) and no account by A. this concludes well to the country. 
Trapaud v. Mercer, T. 33 & 34 G.2. 2 B. M. 1022.] 

So, it the defendant pleads a fact merely in the negative, he 


ought to conclude to the country: for a negative cannot be 
averred. 1 


So, if a plea concludes with a ſpecial negative to the affirma- 


tive in the declaration: as, in debt on a bond, if he pleads a 
ſpecial non eſt ſadum, as, a delivery as an eſcrow, R. 1 Sal. 274. 
But when a plea may have an anſwer to it, it ſhall not con- 
clude to the country: as, if the defendant pleads the ſtatute of 
| | 35 limita- 
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limitations, and the plaintiff ſhews another original ſued out, 


he ſhall not conclude to the country; for he cannot take away 
the defendant's liberty of anſwering it. R. Lut. 101. R. 4 
Mod. 376. Vide attion upon afſumpfit, (H. 7.) 1 
If the defendant pleads alien enemy, and the plaintiff replies, 
born at London and no alien. R. 4 Mod. 285, 
If plaintiff replies, not an attorney, he mult not conclude to 
the country. Harker v. Foreſt, M. 9 G. Sir. 532. 
So, where there is not a direct negative and affirmative, he 


need not conclude to the country: as, if an avowant ſays an 


office was granted to ſuch perſon or perſons as the biſhop pleaſ- 
ed, and the plaintiff replies in bar, that it was granted only to 
one. R. 10 Co. 59. a. 


* 


ich he did not account, the defendant pleads that he ac- 
counted modo ſequen* viz, that he was robbed of it, and gave 
notice to the plaintiff, R. 2 Lev. 5. | | 


phi the plaintiff ſays, that the defendant received 200. for 


And if a plea does not conclude to the country, when it 


ought, it is error. R. Tel. 58. | 
Alſo, if a plea does not conclude to the country, when it 
ought, it is bad on 2 general demurrer. R. 2 Sand. 190. Semb. 


Kay. 94. 98. R. Cro. Car. 164. R. Sho. 70. 


Yet it was ſhewn for cauſe of demurrer. 2 Sand. 337. and 
it ſeems to be only form, and not bad cn a general demurrer, 


Per Hale, 1 Vent. 240. 
But it is bad on a ſpecial demurrer. R. Lut. 21. 


So, if a plea concludes to the country, when it ought not, | 


it is bad. R. on a general demurrer. Lut. 101. 1272. R. 
1 Sid 215, | 

Yet, if the other party joins iſſue, and a verdict is obtained, 
it is aided by the f. 32 H. 8. R. 2 Cre. 580. 589. R. Cro. Car. 
$17. R. 1 Sid. 341. 


(E. 33.) When it ſhall be averred. 


8 affirmative ought to be averred by et hoc ba- | 


ratus eft verificare. Co. Lit. 303. a. 
So ought a replication. Cro. Fl. 256. 
So pleas in abatement. R. Vent. 264. R. Lut. 1466. 
So a plea to an Enxgliſb bill in the excheguer. Hard. 160. 


So a traverſe of a particular matter ab/que hoc, Ic. ought to 


conclude with an averment, et hoc paratus eſt verificare. 1 Sal. 
4. R. 5 Mod. 203. F. g. 130. 


Yet where al/que hoc compriſes all the matter of the plea. 


as abſque tali cauſa does, it may conclude to the country. R. 
1 Kal. 4. | D 

lf a writ is pleaded, it ſhall conclude, et hoc parat. eff verifi- 
care. Baxter v. Douglas, H. 8 G. Port. 3 34. 


Iso if defendant in indeb. qſſump. pleads infra elat. Croſs v. 
Fe - 


Bevan, M. 13 G. Fort. 334. 


wy 
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[If a perſon charged as occupier of the goods of a debtor to 


the crown, pleads that he is not occupier, he muſt conclude with 
et hoc parat, &c, Rex v. Chelſea Water-works, H. 1732. Bunb. 
11 plaintiff in his replication diſcloſes new matter, the rejoĩn- 
der muſt anſwer it, and conclude with averment. Thus, debt on 
bond, conditioned that A. ſhould not run away during appren- 
ticelhip; plea, A. did not run away; replication; A. was bound 
for ſeven years, and did run away before the end of them; re- 
joinder, A. was bound for five only; it muſt conclude with 
averment. Long v. Jackſon, M. 27 G. 2. 2 Wilſ. 8.) | 
[If on ſcire facias againſt bail, defendant pleads principal died 
before return of any ca. ſa. againſt him; replication, ca. ſa. re- 
turned, and he then living, muſt conclude with averment. If 
it concludes to the country, by denying his debt, or with a tra- 
verſe, it is bad; for it deprives defendant of right to rejoin, 
no ca. /a. And where either party introduces new matter, 
(as here the ca: ſa.) the other mult have an opportunity of an- 
ſwering it. Filewood v. Popplewell, P. 30 G. 2. 2 Wilſe 61. 
* If, to an action by a ſheriff againſt a bailiff's ſurety, on a 
bond for the performance of an indenture of covenant, to exe 
cute all warrants, and to pay over all money received by him, a 
plea of performance generally be put in; and the replication ſtate 
a particular warrant, to the ſaid bailiff, and that he neglected to 
return it, the plaintiff muſt conclude with an averment. Co . 
$75*.- © 5 | TE OD. | 5 
* So, if to a ſci. ſe. againſt bail the defendants plead that the 
principal died before the return of any ca. /a. and the replica- 
tion ſtate a particular _ and that the principal was alive ar 
the return of that ca. ſa. it ought to conclude with an aver- 
ment. Doug. 58. 2 Term Rep. 576.“ 
V And it is a general rule that wherever new matter is intro- 
duced, the plea, &c. muſt conclude with an averment, becauſe 
the other pay muſt have an opportunity of anſwering it. 
Doug. 60. 2 Term Rep. 576.“ „ 
lt is alſo a general rule that where the plaintiff ſelects one out 
of ſeveral facts in the plea, he may traverſe that one and con- 
clude with a verification: but where a replication denies the 
whole ſubſtance of the plea; the conclufion may be to the 
country. Doug. 430; (414.) 2 Term Rep. 439.“ 
Vet there are exceptions introduced by practice, where the 
coneluſion is good either way; for examples ſee Doug. & 2 7. 
Rep. loc. cit.“ n A 
If the plea is, that A. did pay all he received, and the repli - 
cation narrows it to a particular ſum, that he did receive 1400 1. 
which he did not pay, it ſhall conclude with averment. Con- 
wallis v. Savery, P. 32 G. 2. 2 B. M. 772.) | 
But pleas in the negative need not be averred. Co. Lit. 


30x; 8 : 
; OL. . 5 T. e 9 As, 
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As, in afſump/it by an attorney for fees, if the defendant pleads, 
no bill delivered under his hand purſuant to the ſtatute 3 Fac. there 
is no need of an averment. R., Sho. 338: © » 

So, to a ſcire facias upon a recognizance againſt bail, if the de. 
fendant pleads that the judgment is pending and not determin- 
ed, he need not ſay prout patet per rocordum. R. Sal. 520. 

So an avowry need not be averred ; for it is in the nature 
of a count. Co. Lit. 303. 4. R. Pl. Com. 342. a. 163. a. 


: Vide ante, (C. 531.) © 


So the general iſſue need not be averred z for it is not 
traverſable, but the plaintiff ought to join iſſue or demur. Xie, 


219. 6. | . | 
So a challenge of am array need not be averred. 27 H. 8. 


1% 6. | 


So a demurrer need not be averred, & hoc paratue. R. 1 | 


Leo. 24. 


¶Nul tiel record need not be averred- Obin v. Knott, M. 9 G. 
2. Fort. 339] | 5 : 
FIf defendant in treſpaſs for 2 trees, juſtifies under a li- 
cence and avers the trees were uſed for gates, c. and replica - 
tion traverſes tlie licenee, proteſting the trees were not uſed for 
gates, it may conclude to the country, and not with averment, 
Robinſon v. Raley, P. 30 G. 2. 1 B. M. 316) 
Default or emiflion ef an averraent in the concluſion of a plea, 
is / but form; and does not prejudice on a general demurrer. N 
Tut. 16. Cont. Jon. 406: R. coat. Lut. 1466. Semb. acc. 1 


Vent. 240. R. acc. Skin. 340. | 


And now by the ,. 4 & 5 Ann. 16. no exception fhall be 
taken for want of averment: by et hoc paratus eft verificare, un- 
less ſhewn for cauſe of: demurrer. 4 £85, 

But it. is bad. on a ſpecial demurrer. R. Lut. 21. 


k. 34.) Muſt be triable. 


Every plea ought. to be triable. Co. Lu. 30g. 5. 
And cherefore muſt conſiſt of matter of law, which is deter- 


minable by the court; or matter of record, which is triable by 


the record; or matter of fact,. which is triable by the country. 


Co. 24. 3. | | | 
"And if fact is complicated with matter of Jaw, ſo that it can- 
not be tried by the court; or jury, the plea is bad; as, if the 
defendant pleads that A. licite gaviſus fuit bona felon', it will be 
bad, for the jury cannot determine whether he lawfully en- 


joyed, nor the court whether he enjoyed. R. 9 Co. 25. 4. 


And therefore, that defendant was always ready to pay, 
without pleading tender) is bad. French v. Watſon,. T. 30 

31 E. 2. 2 Wilſ. 744 T1 

So, if the condition of a bond be, that he will ſhew a ſufficient- 


diſcharge of an annuity, it is bad; i he ſhewed a 
28 WE | Jaws 0; -he pleads that 70 4 
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court will judge whether it be ſufficient. 9 Co. 25. 2. 

But where the effect of the words repreſents a matter triable, 
it is ſufficient, tho? according to the letter it is not triable: as, in 
covenant for enjoyment free from arrears of rent; plea, that he 
delivered money to the plaintiff ea intentione that he ſhould diſ- 
charge the atrears, will be good, tho” the intent is not triable ; 
for it is tantamount as if he had ſaid that he delivered ad ſolyen- 
dum: R. 4 Mod. 249. | : 


(E. 35.) Form of Pleading. 


"If there are ſeveral defendants, they may join in a plea. Sal. 
Or may 2 ſeverally. Sal. 456. 
If they ſe | | | 
one, at any time before the record is ſent down to the aſſizes. R. 
Sal. 457- fy , - x7 EIS: : * * ; : 
{In aſſumpſit, if defendants ſever in pleading one pleads to iſſue, 
and there is judgment againſt him, the other pleads bankruptcy, 


* 


* 


and plaintiff enters olle 7 this does not deſtroy the action 


againſt the firſt. Noke v. Ingham, P. 18 G. 2. Wil. 89. ] 

If the defendants join in the plea, and it is in the ſingular num- 
ber, it will be bad. R. Lut. 151. . 
And this on a general as well as a ſpecial demurrer. Semb, 
. . | 8 

If the defendants plead ſeverally the plaintiff may demur to 
one, and join iſſue on the other. Cro. Car. 243. 5 

And may afterwards enter a nolle profſequi on the demurrer, and 
proceed on the other. Cyro. Car. 243. | | | 
Or, if ſeveral iſſues are joined, he may enter a nolle proſequi as 
to one, before judgment or after. R. Cro. Car. 243. 

Tho' they are charged jointly. Cre. Car. 243. 


If the defendant pleads to a general demand vr charge he ought : 


to anſwer to every part; as, in waſte for cutting down twenty 
daks, the defendant ought to ſay that he did not cut down them 
or any of them. Cro. El. 84. 1 1 
But if a collateral iſſue be tendered, it is ſufficient to anſwer 
in the words of the plaintiff: as, in account, if the plaintiff char- 
es that the defendant received 1001. ad computandum, and the de- 


fendant Tays that he expended the ſaid 100 J. it is ſufficient to ſay - 


that he did not expend the 100/. without ſaying nec aliguem par- 
ten inde, tho if he expended part he ought to be allowed it. R. 
. „„ | 
Iln treſpaſs againſt two, if one ſuffers judgment to go by default, 
and the other juſtifies for a diſtreſs for rent, and licence from the 
plaintiff to ſell, and a verdi/t for defendant, judgment ſhall be 


arreſted as againſt the other. Biggs v. Bonger, M. 11 G. 2 Ld. 


En. 1372. Str. 610. | . 
VV 5 „1 If 


ſufficient diſcharge ; for the jury cannot try whether it is ſuffi⸗ 
cient, but he ought to ſhew what diſcharge he gave, and the 


ver in plea, the plaintiff may enter a fon prog againſt dants, 


4g 


(E. 35. 
When ſeve« 
ral defen- 


e. 


rin, pt. 
; (F. 28.) 


(E. 35.) 
By the re- 
plication. 

Hide ante, 


(C. 85.) 
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(E. 36.) Plea bad in Part is bad for the Whole; 
If | an intire plea is bad in part, it is bad for the whole: as ir 
treſpaſs if the defendant juſtifies, as fervant to B. his entry to take 
care of the cattle there, and does not ſay that he put the cattle 


there, this is a good juſtification of his entry, but is not a juſtifi- 


cation with cattle, for if he did not put them there, he is not 
guilty, and then he cannot juſtify ; and the plea being bad in part 
is bad for the whole. R. r Sand. 28. | 

In aſſumpſit on ſeveral promiſes, if the defendant pleads 
the ſtatute of limitations, which is a bad plea as to one count, 


- where the action does not ariſe upon the promife, hut not 22 


to the other count, it will be bad for the whole. R. 1 Lev. 
48. =D 8 
In debt againſt an executor or adminiſtrator, if the defendant 


pleads ſeveral judgments and 0 aſſets ultra; if the plea is bad as 


to one of the judgments, it will be bad for the whole: as, if one 
of the judg:nents was againſt the teſtator and B. and he does not 
ſhe w that the teſtator ſurvived, for otherwiſe he ſhall not be 
charged with it. R. 2 Sand, ꝓ 6069. 1 | 
In covenant and ſeveral breaches, if defendant pleads outlaw- 
y in bar, which is a bar for one breach, and not for the others, 
it will be bad for the whole. R. Lut. 51 5. 
If an attorney puts in court a plea notoriouſiy falſe for de- 
lay, it wil be a breach of his oath, for which he may be fined. 


Sal. 515. 


But an attorney is not bound to ſwear his plea, but where it is 
a foreign plea. 1bid. 


(E. 37.3 When it ſhall be aided. 


A bad bar may be aided by a replieation: as, if the defendant 
in afſize pleads a feoffment upon condition, and entry for the con- 
dition broken, without ſhewing the deed, as he ought ; if the 
plaintiff replies, that after the feoffment and entry he re-enfeoffed 
him, this confeſſion in the replication aids the defect in the bar. 
PI. Com. 230. b. | 5 

So, if thè plaintiff replies, that beſore entry the defendant re- 
leaſed to him. IBId. 

So, in debt on a bond to make an eſtate to A. if the defendant 
pleads that he enfeoffed another to the uſe. of 4. which is not 
good without ſhewing that A. was a party or had the deed, c. 
yet if the plaintiff replies, that he did not enfeoff, this aids the 
bar. R. Crs. El. 825. 0 

8d, if on a bond to accept a leaſe on requeſt, the defendant 
mo non e the plaintiff replies that he tendered a 

eaſe without ſaying of what lands, and iſſue is joined » 


' 
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the requeſt, this aids the'defeR in the replication. R. Cv. Car. 


So, if the defendant pleads an award, &c. uncertainly, and 
the plaintiff makes a replication, which imports the award, 
Nc. to have been made, it aids the uncertainty of the bar: Jide 
Kit. 238. „„ 1 8 

So, if the defendant pleads a judgment without ſaying prour 
patet per recordum, and the plaintiff by his replication ſays the 
judgment is fraudulent. R. 3 Lev. 311. F 

So, if the plaintiff by his replication ſhews that he has no cauſe 
of action, there ſhall be judgment for the defendant, tho' the 
bar is defective; for the court will judge on the whole record: 
as in eſcape at Londen, the defendant pleads a retaking upon 
freſh ſuit at Sole, the plaintiff replies, that he was out of 
his view before the retaking; this admits the retaking on freſh 
ſuit, and then he ſhall not have an action for an eſcape ; tho' re- 
taking at another place would be a bad plea on a demurrer. R. 

3 Co. 52. B. 1 i . 

l "wh bar, which wants ſubſtance, cannot be aided by a repli- 
cation. D. 8 Co. 120. 3. . 

As, if the defendant pleads an agreement, and does not ſhew 

a ſatisfaction, if the replication denies the agreement, this does 

not aid the bar. Kit. 237. 6. | nd on, - 

[On demurrer, the court looks for the firſt fault; therefore, if 
to debt on bond defendant pleads payment before the day, it is 
not made good by plaintiff's replying and tendering iſſue. Anon. 

H. 3G. 2 Wilſ. 150.] | | Es 


So a bad bar or replication cannot be aided by a verdict: as, if (E. 38.) 
the defendant preſcribes for a common and juſtifies utend. commu- B verdict. 
nia prædidta, but does not ſhew that the cattle were levant and < 97. 
couchant, or put therein at a proper time, this ſhall be intended F 
after a verdict for the preſcription, R. Co. El. (458.) R. 2 
Cro. 44. | . | ; 

If the defendant juſtifies as aſſignee of a reverſion for rent in 
arrear, and iflue is upon nothing in arrear, and it is found ſo, the 
defe& of attornment to the grant in reverſion thall be aided. R. 

2 Lev. 234. 8 | 
| So, if the defendant pleads an inſufficient plea, whereon iſſue 

is joined, and a verdict for the plaintiff, no advantage ſhall be 
taken by the defendant of his bad pleading. R. 5 Mod. 227. 


Vide Amendment, (P.) 


By the ff. 8 H. 6. 12. miſpriſion of a clerk, and after verdict (E. 2g.) 
by the /. 32 H. 8. 30. miſpleading, lack of colour, inſufficient By the la» 
pleading or other default of the party, and by the fl. 16 U 1) tte e 
Car. 2.8. defect in form, miſtake of name, ſum, or time, or other Vall. 
matter of like nature, not being againſt the right of the ſuit or 
whereby iſſue or trial is altered, ſhall be amended. Vide Amend- 
ment, (K. 2. L. 2. M.) | 5 
E 2 3 | What 
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What ſhall be a miſpriſion or defect i in form. Vide Amendmen, 


(T. 1, &c. W.) 
After a plea delivered and beſore entry on the record, it 


may he amended on notice and EROS of coſts. Pr. Reg. 19. 


Sal. 520. 
Tho' it be three terms after. Pr. Reg. 155 
So a defendant before iſſue or demurrer may Wave a ſpecial 
lea, and take the genera] iſſue. Salk. 515. | 
Not after a rule to plead peremptorily or demurrer to his plea, 
Ibid. 
And there ſhall not be a rule for a peremptory plea till the rules | 


are expired. Sal. 516. 
ll defendant pleads nil debet to debt on bond for performance 


of covenants, the court will 3 him to waive his plea aſter 
joinder in demurrer, and to plead performance, on, putting plain- 
tiff in as good condition as if he had pleaded right at firſt. Her- 
Bert v. Griffiths, H. 16 G, 2. Str. 1181. 

So if a declaration be amended after a plea, the plea may be 


altered. Fr. Reg. 409 
So a plea may be wayed by che conſent of the plaintiff O attor- 


ney, without motion. Pr. Reg. 423. 
Or, if the attorney will not conſent, by rule of court on mo· 


tion, if it be no prejudice to the plaintiff. bid. 
But after the plea 1 is entered on record i it cannot be amended, | 


Pr, Reg. 415. 


(E. 40.) To whom a Plea ſhall be deljvered, 


The plea ought to be delivered to the plaintiff 's attorney of 


clerk. C. Att. 297. | 
Or, if he is not known, or refuſes to accept it, it may be left 


| in rothonotary's office. C. Att, 297: Pr. Reg. 418. 
In CB. if the general iſſue be pleaded, the de endint's at- 
torney ſig ; the plaintiff's attorney's dogget, who thereupon makes 


a copy of the iſſue and 3 it to the Se attorney) 
„ 1 pays for the entry and the book. C. Att. 40. Vide poft, 
(K. 119 

If the plea be ſpecial, it muſt be delivered under the hand of 
a ſerjeant or counſel, 2 Att. ; 

Counſel ught not to ſign a frivolous plea, Sal. 517. 


(E. 41) At what Time. 


1 the defendant has not an im parlance, he muſt plead the ſame 
term or w thin 14 days after. C. At. 295. | 
Or at Teaſt, if the plaintiff gives a rule to plead, he muſt plead 
| before the eſſoin day of the next term. Mod. Ca. 22. 
So, if there be an imparlance, he muſt bleu within four days 
after the beginning of the next term. | 
8 | [Decla+ 


r LE ADE R= 


Declaration de bene oe is neceſſary to take advantage of the 
term, if the .writ is of the firſt or ſecond return, where de- 
ſendant is to plead without imparlance, but not otherwiſe. 
Barnes g1.] | Zh | 7 

If a declaration be delivered before the · eſſoin day of the term 
aſter the proceſs is returnable, and rule given the next term, he 
muſt appear and plead before the rule expires. . ö 

So he has the whole term to ꝓlead in abatement. Sal. 515. 

* Every-plea in abatement muſt be pleaded, before the rule for 
pleading is out, and cannot be pleaded after an imparlance, unleſs 
the eee be delivered, ſo late in term, that the defendant 
is not bound to plead to it in that term, or be delivered after 
term; in beth which caſes the defendant may, within four days 
incluſive of the ſubſequent term plead any plea in abatement, as 
of the preceding term. 1 Term Rep. 278. | 

[If declaration is delivered without notice to plead, and after- 
wards notice in writing is given to defendant (living above 40 miles 
from Londen) to plead in eight days, it is good. Anon. H. 2 G. 3. 
2 Wilſ. 137 i R 

ln country cauſes, defendant living above 20 miles from Lon- 
don, has eight days to plead. Barnes 244] 

If a declaration he delivered to a defendant in priſon upon the 
fl. 48 5 N M. 21. before Menſ. Paſch' or Craft' Animar 
in London or Middleſex, or 40 miles diſtance, he muſt plead two 
days before the eſſoin day of the next term. Vide ante, (B. 5. 
C4) 3 | | | 

3 farther diſtant, he may imparl to the next term. Vide ante, 
(D. 2.) 1 | 

If the defendant appears upon a habeas corpus returnable 
immediately, in Hilary or Trinity term, and the declaration be 
delivered eight days before the end of the term, the defendant 
hall _ the, ſame term, ſo that ir may be entered. Pr. Reg. 
70. 406. | f 

If in Eafter or Michaelmas term, and the declaration be de- 
livered before Men/ſ” Paſch' or Cas Animar the defendant 
Gon plead the ſame term, ſo that it may be tried. Pr. Reg. 70. 

al. 515. | 
If a declaration be ſo delivered on a cepi corpus, he fhall only 
plead to enter. Sal. 515. | | | 
[If declaration is delivered to a priſoner laſt day but one of 
term, he muſt plead two days before the effoin of next term. 
Barnet 224] | 7 

If the defendant be an officer of the court, he muſt plead with - 
in eight days after the bill filed and rule given. Sal. 517. 
. the rule may be given the day of the filing of the bill. 
Aal. 517. : N 

And Sundays, c. are counted. Bid. | 
| [Sundays are counted, unleſs they are the firſt or the laſt 
day ; if the rule is given on Sunday, it is void ; if it expires 
2 IG defendant has all next day to plead. Anon. E. 4G. 
_ 88. | : 

: [Sunday 


LEADER. 8 
LSunday is included in matters in pais, as notice of trial; buy 


mot in matters in court, as in pleading. Proſſer v. Winſton, T. 
1722. Bunb. 113. 8 a i fm 


. þ Wh” 
And, if there are not eight days within the term, he muſt 


plead in four. _ Sal. 517. ; 1 
[Defendant ſhall not now be obliged to plead ſooner upon 2 
ſpecial capias by original, than upon a latitat; tho' formerly it 

was otherwiſe. Haywys v. Savage, H. 12 G. Str. 684] 

[Formerly the rules to plead ran for eight days, and the four 
fir} only were allowed for pleas in abatement ; but pleas in 
chief were ſufficient, if they came in before judgment ſigned. 
In Trin. 6 G. 2. the time of pleading was ſhortened to four gays, 
and no proviſion for any diſtinction between the two ſorts of pleas, 
but this does not enlarge the time as to pleas fn abatement, which 


muſt ſtil] come in within the four days, and cannot be received 


after. Long v. Miller, T. 16 E. 2. Str. 1192. Will. 23. 
Anderſon v. Baddiſlade, P. 20 G. 2. Str. 1268. 

* If the plaintiff do not demand a plea, the defendant may plead 
in bar after the expiration of the four days, but he cannot plead 
in abatement after the four days, tho“ no demand made; and 
if he does, the plaintiff may ſign judgment. 1 Term Rep. 689.* 

* So, he'may ſign judgment at any time after twenty four hours 


from the time of the plea demanded. Id. 454.“ 


[If oyer is not delivered in time, defendant has as many days to 
plead after the rules are out as he had when he demanded yer. 
— v. Guy, T. 12 G. Str. 705 1 
[Defendant has as long time to plead after oyer given, as he had 
when oyer demanded. Barnes 238.] 

[The court will grant time to plead, if defendant is ſo ill of a 


- palſy as not to be able to ſpeak or wiite, on condition that he do 


nothing to prejudice plaintiff; bur, if it continues long, there muſt 


de a commiſſion out of c/ancery to take him into cuſtody. Jaſper 


v. Groſvenor, T. 7 G. 2. B. R. H. 52] | 


On affidavit that defendant does not know plaintiff, and cannot 
find his attorney, whoſe name is not on the roll of atrornies, the 


court awill ſtay proceedings till notice where plaintiff lives; and 


fixing the rule in. the office, good ſervice. Evans v. Jones, M. 9 
G. 2. B. R. H. 179.) | | 
[If defendant is abroad, and his attorney dead, on notice to bail, 
court will order that demand of plea in the office ſhall be ſuth- 
cient. Barnes 307.] . 8 
The court cannot ſtay proceedings in debt on bond, becauſe 
it was agreed not to be made uſe of but on certain contingencies. 


- Dolliffe v. Langley, P. 9 C. 2. B. R. H. 240.) 
On an information if the defendant be brought up by a capias, 


he muſt plead inftanter, R. 3 Mod. 215. Vide Information, 
(D. 5.) | RD | 
So, if he comes in perſon, or by recognizance, or is a priſoner. 
D. 3 Mod. 215. ä s 
By the /t. 13 Car. 2. 2. a priſoner brought up by habeas corpus 


aud ſerved with a declaration at the bar; and now by the ft. 4 & 


| 
E + 


* 
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; 5 Mu. & M.21.and8&g V. 3. 27. a priſoner ſerved with a 
declaration in gaol, ſhall appear and plead, otherwiſe, on rule x 
1 given to be out in eiglit days at leaſt after delivery of the de- | 
claration and affidavit of ſuch delivery, plaintiff may ſign judg- 

ment. Vide ante, (C. 4.) WY or ent 5 

Rule ſhall not be given, till affidavit filed with the ſecondary 
of the time when, and to whom the delivery was. 

And judgment ſhall not be aſſigned before a copy of an af- 
fidavit be produced to the prothonotary, and a certificate that 
there is no appearance entred. | „„ 

[A judge at his chambers, in vacation - time, may make an 
order that defendant ſhall plead ſuch plea as he will land by. 
Fofter v. Snow, P. 32 G. 2.2 B. M. 7581.) Le, 5 

* And aſier a rule to abide by a ſpecial plea, or plead ſuch 
other plea. as the defendant will abide by, he can only plead the 
general iſſue. 1 Toa Ky ont oo | 

* But he may along with the general iſſue give notice of ſet 
off. 1d. ibid. | | þ 

If after four day rule is expired, defendant obtains judge's 

order to plead ifſuably two days before effoin of next term; 
and before that pleads tender, and intitles it as of preceding 
term, it is regular; for it is not after an imparlance, and ten- 
der is iſſuable within the meaning. Kilwicl v. Maidman, II. 
30 G. 2. 1 B. M. 59.] - 1 WY 
After a defendant has obtained an order for time to plead 
on the terms of pleading iſſuably, he cannot plead the ſtatute 
of limitations, or any other plea that does not go to the merits, 
and if he does, the court will ſet it aſide on motion. 2 Ferm 
Nep. 390.* | % SiegRNs 

*Thus, a plea of judgment recovered if not true in fa, is 
not an ifſuable plea within the meaning of a rule for time in B. 
K. 1 Bl. Rep. 376. ſo, vice verſd, comme ſemb. and ſo a judgment 

in the ſame court.“ | | 

After an order to plead an iſſuable plea, tender to part and 
non aſſump/ſit to the reſidue, is a nullity. Barnes 252.* | 

{lt defendant has time to plead on the common terms, and 
doth not, and plaintiff thereby loſes an aſſizes, judgment ſign- 
ed ſhall not be ſet aſide on terms. Barnes 254.] | 

If defendant obtains judge's order for time to plead, on 
pleading iſſuably, and taking ſhort notice for next aſſizes, and 
pleads recovery in another court, and plaintiff, thereupon ſigns 
judgment, tho' the court will ſet. it aſide, as the plea is within 
the letter of the order, yet as it is not within the intent, they 
will direct that if the record is not produced in proper time, 
there ſhall be judgment for plaintiff, and defendant thall take 
ſhort notice of executing inquiry within the term. Louſeld v. 
Jackſon, P. 33 G. 2. 2 Wil. 117.) | 

(1! defendant has time on rule to plead iſſuably, and pleads 
a recovery in another court, it ſhall be ſet aſide with coſts on 
the attorney. Cave v. Aaron, M. 10 G. 3. 3 Wilſ. 33.] 

| 5 | EE: {General 
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Fide ſup. 
(E. 41.) 


puts in a ſham demurrer, judgment may be 


PLEADER 


[General performance of covenants, —— by counſel, 
15 not an ifſuable plea. Barnes 354. 

Demurrer is not an iſſuable Rt within an order for 
time. Barnes 168. 

yet a demurrer on the merits is an iſſuable plea within the 


meaning of Sch role. 2 Bl. Rep. 923.“ 
(k. 42.) Judgment for Default of a Plea, 


When there fhall be judgment on default or confeſſion. 2 
4 Poſt, (V. 1, 2.) 

II plaintiff enters appearance, judgment may be ſigned, 
without calling for plea. Barnes 249.] _ 

{If defendant's attorney has undertaken to appear, judg- 
ment may be ſigned tho? appearance is not actually entered. 
Barnes 238.] 

{If declaration is left in the office e appearance or 2 
then appearance, and then notice in another term, and j ps 
ment ſigned next term, it is good; for the declaration is 0 
well delivered from the notice. Barnes 242. 

If the defendant appears and pleads nothing; his attorney 


may ſuffer judgment on non ſum informatus. Vide poſt, (V. 1.) 


If a matter which ought to be pleaded in abatement is plead- 
ed in bar, judgment ſhall be for plaintiff; as if defendant, who 
is ſued alone, pleads that it is upon a joint bond. Watt v. 
Goodman, H. 13 G. Ld. Raym. 1460. 

[Summons after rule to plead is out, is no Ray, and judg- 
ment may be ſigned. Barnes 241. 252. 254. 273. . 

If ſummons for time is ſerved before judgment can be regu 
larly ſigned, it ſhall be ſet aſide on terms. Barnes 265.] 

{if defendant has time, on terms of pleadin iſſuably, and 

15 gned, but not 
if it is a fair demurrer. Gray v. Aſhton, M. 6 G. 3. 38. 
H. 788. 

Or if he is to rejoin gratis, Sc. and inſtead thereof demurg. 
Barnes 371. 168 

{If defendant under order to plead iſſuably, pleads in abats- 
ment, plaintiff may ſign Judgment without applying to the 


court. Barnes 263.] 


[Judgment may be ſigned without a new rule, after order 
for time to plead, Barnes 243 

After rule given to plead, plaintiff being ſtaid by injunction, 
may gn judgment without a new rule. Barnes 238. 8 

Judgment ſnall not he ſet aſide for irregularity i in the ap- 
pearance entered by plaintiff, if defendant had notice of the 
declaration left in the office, for he thould have applied ſooner. 
Barnes 242.] 

If non prof. is Ggned irregularly, plaintiff may proceed to 


judgment. Barnes 251. 


If the defendant appears, but does not plead according to 
the courſe of the court, there ſhall be judg ment againſt im 


by nil dictt. | [lf 


FLEADE 1 
Uf defendant dies pending argument, judgment ſhall be 


ſigned nunc pro tune, even tho” plaintiff had delayed himſelf by 


joining iſſue on an immaterial plea. Barnes 255.] Fey 
Judgment ſigned after defendant's death is good by rela- 


tion, it roll file before efoin day of next term. Barnes 266, 


267, 268. 270. | „ 
But there ſhaſl be no judgment againſt him till a rule to plead 
given in the prothonotary's office where the cauſe is entred, 
and expired. C. Att. 295. Mod. Ca. 2. : 
[If ſeveral defendants, and one has no notice of writ or de- 
claration, judgment muſt be ſet aſide. Barnes 246. 293.] 
[Notice of declaration muſt be dated, and contain the nature 
of the action. Barnes 291. 295. 299. 409] _ 
[If the nature of the action is not expreſſed in notice of decla- 


ration, judgment ſhall be ſet aſide. Barnes 498.] 


{Notice of declaration left under the door of the houſe where 
detendant had been ſerved, but now empty, good; but put un- 


der the latch without knocking, bad. Barnes 403. 411. 278.] 


If notice is not given till after two terms from return of the 
writ, (tho' declaration was in time) it 1s irregular. Barnes 291] ' 
[If defendant's attorney cannot be found, notice to the party 
is ſuſkcient. Barnes 307.] | | | 

In bailable action, notice of declaration de bene ſẽ is not ne- 
ceſſary. Barnes 301. | 5 Fl 

If judgment is entred for want of plea in four days, and 
there has been no notice of declaration, tho? ſpecial bail put in, 
excepted to, and juſtified, and afterwards plea of coverture, 
n ſhall be ſet aſide. Simmonds v, Shannon, M. 11 G. 3. 
3 „%%%/%/ 5 N 
. Notice 92 plead in four days, inſtead of eight, is bad, 
though plaintiff Rays eight. Barnes 302.] | 


* 


[Notice to plead within the firſt four days of term, good; and 
the days incluſive. Barnes 303.1 

[If rule to plead before notice of declaration, judgment bad. 
Barnes 248... „ . 
Demand of a plea on declaration, not ſufficient; it muſt be 
in writing after rule given. Barnes 26.] | 

*And a demand of plea before the defendant has appeared, 
or the plaintiff filed common bail for him, is a nullity, 1 Term 
Rep. 635.* „ ' 5 3 24 BE 4. l | . 

Declaration leſt before appearance muſt be marked de bene 
M, or judgment bad. Barnes 257. 310.] Sou: 


(Writ returnable in Zafter, judgment ſigned, and ſet aſide for 


detective notice in Trinity ; proper notice in Michaelmas, judg- 
ment ſhall be ſet aſide; for the declaration (7. e. the notice) is 


- 


too late. Barnes 291.] 


- 


In real and and mixt actions, common rule to plead is not 


ſulficient; there muſt be a peremptory. Barnes 260. 

And ſuch rule does not expire till four days incluſive are paſt, 
and it ſhall not be given after three days from the end of any 
term, C. Att. 295, | | * 

g | * 


75 ads 1 0 5 
. 3 * 
=» 4 * 
* % 


w- PLEADER: 


ll proceſs is returnable 15th November, declaration with no- 
tice to plead in eight days left in the office 24th November, and 
defendant does not plead nor file common bail, and plaintig 
files common bail, and ſigns: judgment ſix weeks after, it i; 
4 . well. He might have ſigned it immediately after the eight days, 
. » Shadwell v. Angel, M. 30G. 2 B. N. 55.) | 
| | {Plea though with notice of ſet-off cannot be delivered inthe 
country. Barnes 251.} | | 
I [Plaintiff may ſign judgment for want of plea, if tender 
pleaded, and money not brought in, though deſe. dant has 
ligned non preſ. for want of replication. Barnes 252.] 
Flf nil deb pleaded to a promiſſory note, judgment may be 
ſigned. Barnes 257.} Lg h 
[So if plea by attorney of another court. Barnes 259.] 
Or plea in abatement after rule out. Barnes 331. 
Or if plea is not delivered in form, though a note on ſtamp 
{1 plead nil debet) was ſent. Barnes 239. | 
So if the deſendant pleads the general iſſue, but his attorney 
reſuſes payment for the iſſue delivered, 1 Sa. 5, 
{If declaration is left in the office d bene fe, and notice given, 
detendant mult take it out and pay for it, or plaintiff may re- 
fuſe plea and fign judgment. ling v. Newton, T. 21 G. 2. 
1 Wilſ. 173. 5 PO * | - 
I {Judgment may be ſigned for non-payment of copy of which 
yer is prayed. Barnes 238.) | 
So, if the defendant pleads a plea merely void or frivolous. 
* Semb. 1 Sand. 318. | . 
Or pleads a matter which wonld not amount to a juſtification, 
if it had been well pleaded. Mod. Ca. 10. R. 1 Sal. 173. 
So, if the defendant juſtifies in treſpaſs by a void warrant, 
and traverſes the taking in the place alledged; after a verdi& 
for the plaintiff, there ſhall be judgment for him upon the con- 
teſſion, and a. writ of inquiry ſhall iſſue; for it cannot be on 
the verdict, where the iſſue was immaterial. R. 1 Sal. 1134. 
But where the defendant pleads a defective plea, there ſhall 
be judgment agaiaſt him upon the plea, and not upon nibil di- 
cit : ac, if A, pleads to debt upon a bond payment at fuch a day 
(which was after the day limited by the bond) tho? he confeſſes 
no payment within the time, yet the judgment ſhall be on the 
piea, for it is not an expreſs confeſſion. R. Cro. El. 823. : 
So, if A. pleads that B. dicit, fc. yet being entred as a plea, 
tho? it was but as a tale of B. s, the judgment ſhall be on the 
plea, and not on nihil dicit. R. Tel. 38. TO 
So, if the defendant pleads a thing, which would have been 
2 good juſtification... Mod. Ca. 10. K. 1 Sal. 173. : 
If the plaintiff, when the declaration is delivered, underwrites 
that the defendant ſhall not be required to plead, till a deed, 
will, or letters of adminiſtration thewn, there ſhall not be judg- 
ment for want cf a plea, till they are ſhewa. C. Att. 296. 
It agent gives time, the country attorney cannot Ggn judg- 
ment till it is out. Barnes 256 | 9 
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go the defendant need not plead till oyer. of the condition, 
deed, c. and a copy thereof delivered. Pr. Reg. N 
Judgment ſhall be ſet aſide, if pet fect oyer has not been given, 
arnes 263 | 44 dE | 
1 [If Fx. PR having had time to plead, pleading an iſſuable 
plea, pleads a bad plea (as nil debet, to caſe on a promiſſory 
note) it is not a breach of the order, for it wilt be good after 
verdict, or plaintiff may have judgment on demurrer. Baily 
v. Edwards, M. 9 G. 2. B. R. H. 179] | i 
[Judgment cannot be ſigned till ſummons to ſhew cauſe why 
time, Ec. is diſcharged, tho' defendant's attorney did not at- 
tend. Barnes 240. 255.] 1 5 | ; 
[On order for two days time, judgment cannot be ſigned tilt 
the third day in the afternoon. Burnes 266.] 5 1 
[Tf time to plead be granted to a defendant, who is then 
dead (unknown to attornies) and at the expiration of the time 
judgment is ſigned, it ſhall be ſet aſide. Sibbet v. Ruſſel, M. 
9 T7 B. R. H. 183.] | Robe 
[If defendant dies after the rule to plead is out, but before 
time given by judge's order is expired, the ſuit abates; and in- 
terlocutory judgment, and all proceedings thereon, ſhalt be ſer 
aſide as irregular. Wallup v. Irwin, H. 25 G. 2. 1 Viſſ. 315 
[Where bail is filed, plea muſt be demanded in writing, tho” wp 
notice to plead be on the back of the declaration, otherwiſe 
judgment will be ſet aſide with coſts. Nott v. Oldfield, T. 19 
& 20 G. 2. 1 Will. 134. 8 
[If defendant has time to plead on the uſual terms of plead - | 4 
ing an iſuable plea, Oc. and pleads 23 H. 6. c. 10. (againſt | - | 
ſheriffs taking bonds colore officii, Ec.) and that this bond was 
taken for eaſe and favour, c. —it is within the order; and 
judgment gned for want, Cc. ſhall be ſet aſide with coſts. 
Dearden v. Holden, P. 31 G. 2. 1 B. M. 60s] | 6 
Judgment becauſe defendant pleads in abatement, without 
taking out the declaration, is irregular. Barnes 250. 
{Judgment cannot be ſigned for want of new plea after decla- 
ration amended; defendant need not plead de novo. Barnes 27 3. 
[Judgment on a declaration, intitled of a wrong term, is 


void. Barnes 274.) | 
[If outlawry is pleaded in bar, and not as a dilatory, judg- 


ment ſigned becauſe it is not ſub pede ſigilli, fhall be ſet aſide. 
Barnes $41. © 


. So judgment ſhalt not be entred, if a plea be delivered at 
any time after the rule expired. Pr. Reg. 406. 2 a 
So, if an action has depended four terms without proſecuti- 
on, there ſhall not be judgment without a term's notice given 
to plead. Pr. Reg. 411. | 8 
So, after judgment, if che plaintiff's attorney conſents to waive 
it, he ſhall be bound ſo to do, tho! his client refuſes. 1 Sal. 86. 
[Judgment ſigned by miſtake may be waived, and new rule 
and judgment, without leave. Barnes 251.] 33 


80, 


439 


So, if judgment be ſigned for want of f plea, and the de- 
fendant offers an iſſuable or fair plea without delay, it ſhall be 
diſcharged on payment of coſts. Sal. 518. 

[Judgments are frequently ſet aſide on coſts, pleading iſſua- 
bly, and taking ſhort notice. Barner, 242, 243. 250. 253. 
256. 260. 271. 303] 5 1 

[Motion to ſet judgment aſide ten days after ſigning, too 


late. Barnes 247.] | 


- [If judgment is ſigned becauſe coverture is improperly plead. 


edd, it ſhall be ſet aſide. Barnes 246.] 


© [If ſeveral pleas, and iſſue joined on ſome, judgment by default 
cannot be entered in the other till thoſe are tried. Barnes 269.] 
{Judgment cannot be ſigned againſt caſual ejector for want 
of plea in form, if tenants wn appeared, entered into common 


rule, and ſent note of not guilty; unleſs new declaration again 
a 


tenants had been delivered, rnes 270.} | 
[There muſt be the ſams notice and time to plead on de. 
claration after exigent ſuperſeded as after any other proce. 
Barnes 271.] | £548 
[On iſſue joined on nul tiel record, rule for judgment, if final, 
muſt be unleſs cauſe in four days; if interlocutory, four days not 


neceſſary. In proceedings by original, a general return day is 


given to bring in record, and defendant is called at riſing of 
court ; if he tails, rule unleſs cauſe on the appearance day, and 
record may then be brought in; but by bill againſt attorney, 
the day. given is a day certain, and record cannot be brought 
in after, and at riſing of court they will appoint the day tor 


judgment a. Barnes 265.] 


| [Motion to Ray proceedings for irregularity in proceſs, or 
notice of it, muſt be before judgment. Barnes 269. 296. 
[And for irregularity in notice of declaration, two days be- 
fore inquiry is to be executed. Barnet 255.] - | 
._ [Copies of proceſs muſt be annexed to the affidayits to ſtay 
proceedings. Barnes 298.] | 


(F) Replication. 
POE (F. 1.) To whom it ſhall be delivered. 
Replication is the plaintiff's reply to the defendant's plea 


and ought to be delivered to the defendant's attorae)- 
C. Alt. 40, 41. : ; E 


(F. 2.) In what Manner. 


If the replication be ſpecial by traverſe or otherwiſe, it mult 
be unde a ſerjcant or counſel's hand. C. Att. 40. | 
Replication of nul tiel record muſt (in C. B.) be ſigned by 2 
ſefjeant, R. (all pleas except general iſſues D.) eſpecially if the 
plea was ſigned by a ſerjeant. Sin: ſon v. Neale, T. 30 & 3! 


\G.2. 2 Will. 74. Barnes 365.] . 
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0 e (F. 3.) At what Time. ; 

k If the defendant pleads, the plaintiff muſt reply in the next 

. term. 8 ; ; ? : : 
And if he does not on the day given, he will be nonſuited- 

0 Let. 129. | | | 
But he cannot be compelled to reply the ſame term, in which 

. the defendant pleads. Lat. 129. 3 
*It ſeems now however to be the rule, that no time is limited 

t for the plaintiff to reply, but that he may be compelled by a four 

[ day rule from the defendant, and if this rule be not obeyed the 

& defendant may ſign judgment of non-pros, without any further 


t demand in the K. B. and after demand in C. B. Vide Imp. Prad. 
| C. B. 283. K. B. 249.“ | 38 


(F. 4.) The Form of a Replication, | 


The replication ought to anſwer the whole plea, otherwiſe it 
is a diſcontinuance.. 1. Sand. 338. Vide ante, (E. 1.) ” 

(If the plea admits a non · performance by offering an excuſe, 
it is ſufficient if the replication meets the plea, and falſifies the ex- 
cuſe, in all caſes (except only an award.) Attorney-General v. 
ENifton, T. 5 G. in Sc. Sir: 191. | | 8 

he replication ought ta aſcertain the matter to which it re- 

plies : as, aſſumpfit on ſeveral promiſes, the defendant pleads non- 
age, the plaintiff replies that part of the goods were for neceſſary 
food, part for cloaths ; it is bad, if he does not ſhew what part 
was for the one or the other. R. Lut. 241. ide 1 Term 
Rep. 40.® | | | 

To plea of plene adminifliravit except vol. replication praying 
judgment for the 10). damages, and further, that on the day 
j « of ſuing original defendant had goods of teſtator to the value 
Jof the reſidue of the debt, over and above the ro/.” is good. 
Lickyer v. Coward, P. 10 G. 3. 3 Will. 52. | | 

[But, if there are ſeveral pleas, and the plaintiff replies quoad 
ſeparalia placita prædicta, it is. good, tho? he does not make a ſeve- 
ral replication to every plea in particular. R. 1 Sid. 39. HR 

And, if the plaintiff by replication ſhews ſeveral matters, and 
begins his replication præcludi non quia quoad. c. dicit, and makes 
a genera] concluſion to the whole ; yer they are ſeveral replica- 
ons as well as if he had ſaid guoad, Efc. præcludi non to every 
matter, R. 1 Sand. 337. But Sanders ſemb. cont. | 

In formedon, if the defendant pleads ſeveral fines, the demand- 
ant may ſay that the ſeveral fines were without proclamations, 
and need not reply to every bar particularly. R. Dy. 182. a. 
And if there are ſeveral replications, or pleas, and the re- 
hoinder or replication ſays quod placitum prædictum, in the ſingular 
number, yet it is good ; for it is nomen collectiwum. R, cont, Tel. 


65. K. acc. þ Sand. 338, Bit Sanders ſemb. cont, 


"OCT, =» Mis wo, 63 CT. ww. 
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So, if there are ſeveral pleas, and the plaintiff makes one fe. 


| plication to all, it is good: as, de ſon tort to the ſeveral pleas, | 


R. 1 Leo. 124. | ; 
Let a demurrer quoad ſeparalia placita prædid A. and B. 
who plead ſeverally, is bad; for he ought to demur ſeverally. 
R. 1 Leo. 39. 1 ht hh | CES Fa. we SLY} WR 

In debt on bond to perform articles, the plaintiff cannot reply 

new-matter in the deed, but muſt ſet it out upon oyer. Stibbs v. 


. - 


' 


It defendant pleads that the ditches, ways and paſſages, were 
ſo filled with water that he could not carry off his tithes, and 
plaintiff replies, that the ditehes, ways and paſſages, were not ſo 
filled, it, is good, tho' in the conjunctive. South v. Jones, M, 
6 G. Str. 245. | | * 3 
{It is good if it alledges plaintiff ſhould not be barred from 
having his action aforeſaid, tho? it doth not ſay, in this cour, 
Gardiner v. Jeſſop, H. 30 E. g. 2 Wilſ. 42. 
5 (F. 5.) How it ſhall conclude. .. 


* 


So a replication ſhall conclude with praying debt and damages, 


R. Cro. El. 256. Adm. 1 Sand. 98. 


And therefore a replication, concluding unde petit judiciun if 
the plaintiff ab actione præcludi dibet, ſeems bad on a ſpecial de- 
E | | 5 - 

Yer where the plaintiff prays judgment and his debt, it is ſuff- 
cient, and damages ſhall be given as incident. R. 1 Lev. 222. 

So, in debt, if the plainciff prays Judgment and damages, 
omitting the debt, it will be good ; for when the court gives 
judgment, it ſhall be for the whole. R. upon a ſpecial demurrer. 
2 Lev. 19. . "SE | 

But a bad concluſion, generally, is only form. D. Heb. 321. 

And therefore not praying damages ſhall be aided'on a general 
demurrer. R. 1 Sand. 98. EY NN 

{If replication begins wrong, and concludes right, it is good; 
for the conclufion makes the plea. Talbot v. Hopwood, P. 5 G. 2. 
C. B. Fort. 335 i | We 
| [Wherever a traverſe is added, there mult be an averment. 
Baynham v. Matthews, T. 4 G. 2. Str. 871. ̃ 

* Unleſs it deny the whole ſubſtance of the plea and then it 


| muſt conclude to the country. Doug. 95. n. (92) * 


it will be bad; for by his replication he does not maintain the 


C. 6.) Muſt be conformable to the Count. 


The replication ought to be conformable to the connt: and 
thereſore in treſpaſs for a wrongful taking and detaining in priſon, 
if the defendant juſtifies by proceſs, &c. and the plaintiff replies 
that a ſuperſedeas afterwards iſſued, after which he detained him. 


wrongful taking but only the detention. R. Cro. Bl, 404. 


vs Ww WY WW. —_ 


- fo treſpaſs; if the defendant pleads is freghold, and the plain- 
tiff replies, de ſon: tort the defendant committed the treſpaſs, but omits 
the carrying away of the poſts in the declaration, it is bad. R. 
Lat. 1403; 5: | | | 

= Bebe for 80I. on bond the defendant pleads that it was given 
for money won at play; replication that it was not for money 
won at play is bad; for he ought to ſay, no part of the money 
was won at play. R. 2 Mid. Ca. 57, „ | 
ln falſe impriſonment on 12 C if defendant pleads proceſs 
of an inferior court, and plaintiff replies the debt was $/. and no 
aida vit made of the debt, it is bad; for the caſe of an affidavit 
in an inferior court is dropt in the act. Rycraft v. Calcraft. Fort. 
344-] | 1 


So if a replication departs from the declaration, or a tejoinder (F. 7.) 
from the Sos, it is bad. Co. Lit. 303. B. HAY. 8 
Departure is, when a replication contains ſubſequent matter, be. If the 
whith does not maintain or fortify the matter in the declaration. replication, 
Co. Lit. 304. & . | - e. does 
As, if the deſendant in treſpaſs intitles himſelf by deſcent, the _ wn 
plainriff replies a feoffment by the defendant himſelf, if the de- deckention 
fendant rejoins that the feoffment was upon condition, and he rr. 
entred for the condition broken, this is a departure. Pl. Cum. 
7. b. Co. Lit. 304.4, _ : 1 
So, it the defendant in covenant pleads performance, N 
and the plaintiff aſſigns a breach in the not doing of ſuch an act, 
and the dgfendant rejoins that he offered to do it, this is a depar- 
ture; for offer and refuſal is not the ſame as a performance. Co. 
Lit. 304. a. Cro. Car. 76, 17. Es d 
So, if. a feoffment by 4. be pleaded, and the plaintff replies 
that A. diſſeiſed him and then enfeoffed, and he re-entred, and 
the defendant rejoins that after the feoffment the plaintiff re- 
— this is a departure; for it is matter ſubſequent. Hl. Com. 
105. b. 1 | | 
So, in treſpaſs, if the defendant juſtifies the diſtraining a 
hide for a cuſtomary payment, and the plaintiff replies that he 
ranned the hide after the diſtreſs, and the defendant rejoins that it 
was to prevent its rotting, it is a departure. R. Cro. El. 583. 
So, in treſpaſs, if the defendant juſtifies by a warrant, and the 
plaintiff replies that after the warrant (visz.) ſuch a day he did the 
treſpaſs, and ſo varies from the time in the declaration, it is a 
departure. R. Cro. Car. 228. per 2 J. Cro. Car. 246. 334. 
Vide poft, (F. 11.) Og 
So, if he juſtifies by a deed dated 1 May, and in the rejoinder 
ſays it was primo deliberat' 9 Maij. R. 3 Lev. 349. _ 
Or varies in the date of a bond. 1 Sal. 222. 75 
If defendant pleads that the ſhip went from London to B 
without deviation, and from B. to London, but was loſt in waiagi o 
predido; if the plaintiff ſhews a deviation to Jamaica, and t 
defendant ſays that ſhe was impreſſed to Jamaica, it will be a de- 
. parture. R. Skin. 345. | | LR, 
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So in debt on a bond to perform an award, the defendary 
pleads no ſuch award, and the plaintiff ſhews the award and aſſigus 
2 breach, and the defendant rejoins that the award is bad, this is 
a departure. R. Ray: 94. 1 Sid. 180. R. 2 Rol. 692. J. 40. 

80, if the defendant rejoins that the award was nod delivers 
Se. K. 2 Sand. 184. 1 Lev. 300. . 

Or, not made of all controverfies. I Lev. 127. [R. on De- 
murrer. Harding v. Holmes, H. 19 G. 2. 1 Will. 123. 

So, on a bond to indemnify, if the defendant pleads von dan- 
ni ſicatus, and the plaintiffs. by replication ſhe w that they are 
 camniged by maintaining his baſtard, rejoinder, that- he offered to 
maintain, is a departure. N. 2 Sand. 84. Lide r Sand. 11). 

So. on a hond to-perform covenants, which was to make a fence 
when he cut down the wood, the defendant pleads that he did 
not cut down any wood, and the plaintiff replies. that he cut two 
acres and did not make a fence, and the defendant rejoins that he 
made a fence ; this is a departure. R. Dy. 253. 6. | 
If a bond be to pay all charges to an attorney for ſuch a ſuit, 
and the defendant pleads payment, and the plaintiff ſhews ſuch a 

ſum not paid, and the defendant rejoins that he had no bill of it; 
this is a departure. N. Lus. 422. £ e 

Or, if the defendant rejoins that the plaintiff did not name a 
place for the payment of it. N. 2: Mod 31. 

Debt on bond, with condition to execute the office of overſeer 
ſingly without plaintiff's aſſiſtance; defendant pleads, that he did 
execute ſingly without plaintiff's aſſiſtanee; plaintiff replies, that 
he did not execute ſingly without plaintiff's affiſtance ; defendant 
rejoins, that plaintiff voluntarily took on him the office without 
defendant's requeſt, and that he did it without his requeſt; it 1s 
a departure. White v. Clever, M. 13 G. Fort: 333. Lid 
Raymond 1449. „ ; . 

If a bond be to perform covenants, and the defendant pleads 
performance, and à breach being aſſigned for non- payment of 
rent, rejoins that he was expelled. R. Ray. 22. 1 Sid. 77. 

Or, if he rejoins, that he has paid ſo much rent and ſo much 
for taxes, which makes up the whole demand for rent. R. 
1 Sal. zar. 1 5 

So, in replevin, if the deſendant avows for damage ſeaſant in 
his freehold, and the plaintiff pleads that he leaſed to B. for three 
years, and the defendant replies that H. made a leaſe to him for 
part of the years, it is a departure. N. 1 Rol. 387. 

In debt on a bond to deliver plate won at a horſe race, il it a 
pearcd before A. in three months that it was not his own- horle, 
the plaintiff averred that it appeared before A. within three 

months that it was not the defendant's own horſe, the defendant 
pleaded that it was his own horſe,.the plaintiff replied that it 
appeared to H. that it was not, the defendant rejoined that it was, 
and that it did not appear to A. that it was not; this is a depar- 
ture from the bar. K. 3 Lev, 241. 
If the defendant by bar preſcribes ſor a park within a ſoreſt 
 meloſed d reluntatem ſuam, and by rejoinder ſays it _ 101 


„ SF WY 


„ 
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ei: il: bd \ 9 n ., ; . $147 : of 34 2 22 351 ws 
kloſed { that deer of the foreſt cannot get in, it will be a de- 


parture. Bridg. 25. 


RAS.» W .. 16 3 19 
lf in action on the caſe on promiſe defendant pleads infan- 


ey, plaintiff replies it was. ſor neceſſqries, and defendant, rejoins, 


an account ſtated, guodg; ſupefinde pred. 9er. exonerauit defend - 


ao It is a departure. Hillier v. Plympton, P. 7 G. Str. 
422.] Cas et, 1 55 : iin u Jon max . 1 bs, 
If the plea. is, no gg. ſa. and the rejoinder, erronice mana uit, 
it is a depar * 5 v, Warren, 7.304 6. 13 G. 
Fort, 333. La. Raym. 1449½% ill, „ „ % % 42% 
[So, 1 to ſei. fa, on recognizance of bail, defendant pleads 
no ca. /a. againſt principal, replication aber. eee 
it did not lie four days in the ſheriff's office is a departure. 
Elliot v. Lane, M. 26 G. 2. 1 Will. 234] 
_ [Treſpaſs for impounding plaintiff's mare; plen, damage 


raſant by eating and ſpoiling the graſs; replication, right of 
common; rejoinder, the mare was mangy, is a departure. Semb. 
| Palmer v, Stone; T. 32 F 33 G. 2. 2 Wilf, 96] . «oh 


[If defendant. juſtifies in, aſſault and: impriſonment, under a 


"a; ad. reſpond. and plaintiff replies, defendant releaſed him, and 


afterwards impriſoned him, and prays judgment, becauſe defen- 
dant = confeſſed the treſpaſs; this is naught, and plaintiff 
ſhould have made a new aſſignment, Scott v. Dixon, P. 26 G, 


2. Will. 3.] 7 
' 1 „* tin NR, Uu 42 Tk „ „„ 
So, if the plaintiff in bis declaration claims an eſtate. by the 


parliament ; this is a departure. Co. Lit. 304. a. 


. 


common law, and maintains it in his replication by an act of 5 22 
a it mai 


82 


186 


In debt on bond by ſheriff againſt his bailiff to pay him 204. 3 
for every defendant's name in every warrant in meſne proceſs, claim by 


defendant pleads he had paid it, plaintiff replies that he had not 
paid it for 4. defendant rejoins fat. 23 H. 6. and 3 G. it is a de- 
parture ; for pleading he'had pai, 2pd rejoining he ought not 
to pay; and for pleading common 6 

tute. - Balantine v. Train, M. 46. 2. C. B. Fort. 368. 


* 
o 
: 


So, if a man avows, for that 4. being ſeiſed in fee g nted 


to him a rent, and the defendant pleads, no/hing in the tenements 
at the time of the grant, and the plaintiff rejoins that A. was cgſfuy 


gue uſe in fee, which uſe is now executed by the ſtatute of ules ; 


this is a departure. Pl. Com. 105. . 


4 FS 6 1: 4: #145, 98 7 OTE 4 
go, if a defendant in treſpaſs pleads a leaſe for fifty years, 


14 


and the plaintiff replies, that the leaſe was void by a ſtatute, a 


L z * ans * * * 


ty-one years, is a departure. R. Pl. Cum. 105. . 


So, in trelpaſs, for impounding his cattle, if. the def F dang 


4 " 


pleads that he imipounded.purſuant to the ſtature, and the plain- 
tiff replies that he impounded in another county, it is a depar- 


ture, R. 3 Lev. 48. : 


Or, if the defendant juſtifies by a diſtreſs for rent, and the 


Plaintiff replies that he uſed and ſold them, to which the defends, 
5 FR — + 


w-pleay and nr per ſta- 


rejoinder, that a proviſo in the ſaid ſtatute affirmed it for twen» 


ſtatute, 
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ant rejoins, that he ſold the diſtreſs purſuant to the . 
& IM. it will be a departure; for it ſhould have been ſo alledg. 
" ed at firſt, Semb. Lut. 1425. | 
In formedon the tenant pleads a fine by tenant in tail, the de. 
mandant ſays, partes finis nibil babuerunt, rejoinder, that the te. 
nant in tail was ſeiſed of the uſe, is departure. Dy. 291. 
To an information for refuſing an office, the defendant plea. 
ed, that he was not qualified by not receiving the ſacrament 
- within a year, the attorney-general replied, that he ought to 
have received it, the defendant rejoined, that by the a of to- | 
leration, 11 V. & M. he was excuſed ; this is a departure. R, 
+ Sal. 168. | 8 
* if the ſtatute maintains the declaration. Vide poll, - 
'(F. 11.) | * 


(F. 9. 80, if he intitles himſelf by common law, and afterwards 
Or cuſtom: maintains it by a cuſtom, it is a departure. Co. Lit. 304. a. l 
As, if he pleads a feoffment, and the plaintiff replies, within 
N age, and the defendant rejoins, that by the cuſtom there an in- 7 
fant of the age of fifteen years, may make a feoffment. D. 3 | 
Leo. 46. Otherwiſe in Kent. 1 Lev. 81. g ä 
But it is otherwiſe, if the cuſtom be alledged only in main- 
tenance of the declaration: as, in covenant againſt an appren · 
tice, if the defendant pleads, within age, and the plaintiff replies, 
that by the cuſtom of London an infant may bind himſelf an ap- 
prentice, this is no departure. Semb. Cro. El. 65 3. Semb. cont. | 
-1 Lev. 81. | | 


.. (F. 19.) 80. if the defendant entitles himſelf to an eſtate, generally, | 
Or by mat- as, by a feoffment in fee, he cannot maintain it by other mat- | 
ter tanta- ter tantamount, as, by leaſe and releaſe, &&'c. Co. Lit. 304. 4. 
e. If he pleads not guilty, he cannot by rejoinder ſay that he 
woas pardoned, Hob. 271. | 
Departure was fatal on a general demurrer. 7 
But now ſince the ,. 4 & 5 4an. 16. which ſays, the judges | 
ſhall give jadgment according as the very right of the cauſe 
| ſhall appear to them, without regarding any omiſſion or defect 
11 | in any pleading, there ought to be a ſpecial demurrer: for, 
| notwithſlanding ſuch departure, the whole matter appears, 
whereon the court may give judgment. Per C. B. Tr. 7 Ann. 


(F. ri.) But matter which maintains and fortifles the count or bar is 
e < pag not a departure: as, if the tenant in affize pleads a feoffment 
departure. by A. and the demandant replies that Z. diſſeiſed him, and 
| then enfeoffed the tenant, and afterwards he re-entred : rejoin- 

der, that the demandant releaſed to A. before his feoffment, is 
_ no departure. Co. Lit. 304. a. Pl. Com. 105. b. 700 
Otherwiſe, if the releaſe was after the feoffment. FYide antt, 
F ? * ; 


———— erenareis. *< -- .9, 


——_— 


: 
4 
: 
I 


o, b the plaintiff declares on a leaſe, generally, and the de- 
fendant pleads, nothing in the tenements, if the plaintiff replies, 
that the firſt leaſe was by indenture, this is no departure. Seb. 
Leo, 156. 3 Leo: 203. „5 | | 


— Lot any Kew D — 


So, - 
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"$0, if the plaintiff in his declaration ſhews à charter for diſ- 


charge of toll, and the defendant pleads a reſumption of all li- | 


berties by ſtatute, the plaintiff may reply, that they are re- 


vived by a ſubſequent ſtatute, and this is no departure. K. 
Cro. Car. 257. Tel. 13. | 


So, in an action for practiſing phyſick, contrary to the char- 
ter 10 H. 8. confirmed by the ff. 14 H. 8. if the defendant. 
pleads the Af. 34 H. 8. 8. it is no departure, if the plaintiff re- 


plies, that by the . 1 Mar. 9. the charter 10. and ft. 14 H. 8. 

were confirmed, non any other ſtatute, tc. to th 

contrary. R. Cro. Car. 256. R. 2 Cre. 212nm. 
On an action on a ſtatute, if the defendant pleads that it 


was repealed, the plaintiff may ſay that it was revived by ano- 


ther ſtatute. 1 Lev. 81. 


So, if the defendant pleads that it was expired, the plaintiff | 


may ſay that by another ſtatute it was made perpetual. bid. 
If, in treſpaſs, the defendant juſtifies for a diſtreſs damage- 


ſeaſant, the plaintiff may ſay that he afterwards converted to 


his own uſe ; for this ſhews the taking to be a treſpaſs ab initio. 
R. 1 Sal. 221. | | 

So, in treſpaſs for taking his horſe, 'if the defendant juſtifies 
as a ſtray, replication, that be uſed it, is no departure. R. 2 
Cob. 147. |; 


In waſte againſt a leſſee, without ſaying, by indenture, if the 


defendant ſays, nil habet in tenementis, replication, that he leaſed 
by indemture, is no departure. R. 1 Leo. 156. tg? 
So, in debt on bond, if the defendant pleads performance, 
the plaintiff replies, that the covenant was to account for all 
money received, and that he received ſuch a ſum, the defen- 
dant rejoins, that he was robbed of that ſum; this is not a 


* 


departure. R. 1 Vent. 121. 2 Lev. 5. 


lf on bond to indemnify from tonnage due to A. defendant 


pleads non damnificat. and plaintiff replies, that A. diſtrained 


for ſaid tonnage, and defendant rejoins, that nothing was due 


to A. for * it is no departure. Omen v. Reynolds, M. 
5 86 6. 2. Fort. 341.] 0 5 | 

[In debt on bond, conditioned that 4. ſhall not run away 
during his apprenticeſhip, defendant pleads A. did not run 
away; replication, that A. was bound for ſeven years, and ran 


away before the end of them; rejoinder, that it was only for five 


years; this is not departure, but an explanation or fortification 
of the bar. Long v. Jackſon, M. 27 G.2. 2 Will. 8. 

So, if the plaintiff in his replication varies from his count in 

a thing not material, it is no departure: as, in aſſump, if he 


alledges a promiſe twenty years paſt, and, when the defendant 


pleads the ſtatute of limitations, replies, aſumpfit infra ſex an: 
nos; for the time of the promiſe in the declaration was not ma- 
terial. R. 1 Lev. 110. per 3 J. Cro. cont, Cro. Car. 334. Vid 
infra. [Cole v. Hawkins, H. 3 G. Str. 21. Matthews v. Spicer, 


7. 2G. 2. Str. 806.] 
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| fOtherwiſe in caſe of 
P. 1 C. hid | | | 
llt to a ſumpſit laid on 26th March, defendant pleads tender 
bn zd April, and plaintiff replies, that before the tender, {ti}. 
12th February, he ſacd a lat. it is well. Spicer v. Mathews, M. 
4 G. 2. Judgment of B. R. affirmed in C. Sc. Fort. 355.1 
80, if he abedges a promiſe in the pariſh and ward of Cheap, 
and afterwards in his replication ſays, thatit was at A. beyond 
the ſeas,” vis. in the parifh and ward aforeſaid. R. 1 Lev, 


3 
t 
9 Q 


143. 1 Sid. 228. MSN 5 | 

In aſſumpſit by an executor, upon a promiſe to pay a collateral 
ſum on requeſt, if he alfedges uod licet Fequifit* per teflat, and 
ſpecially requeſted by the executor, he diy not pay, 'and the 

efendant alledges that the teſtator requeſted, and the action 
was not brought within ſix years after, the plaintiff by his re- 
pheation may ſay, tlie teſtator did not req̃ueſt, for Ticet regui = 


a promiſſory note? Stafford v. Force 
IT e Fan 34; $648 


per igſùs in the declaration is not material. R. Hard. 41. 
In debt againſt an adminiſtratbr generally, if the defendant 


is no departure. R. 2 Cro. 140! | 
© So, if defendants ſever in plea, the plaintiff may vary from 

his dount, and it will not be a departure? as, in ejectment, ſup- 
poſing an ejectment, ſuppoſing an ejection by ſix defendants, if 
one pleads not guilty, and the others plead moons the plaintiff 


may reply to the others, ſappoling the ejection by them only; 
DUO Oo MANOR NY ATA ads EY TE7L. 34% 


eee eee eee 


K. 2 Les: 199. * 51 a | 
'_ Otherwiſe; if one makes default or dies, and does not ſever 
hin dyes 374; 2997709100 7 I doe ne inet 
| So'a departure, when it is of neceſſity, is no prejudice: as, if 
a man counts of a gift in tail, he may maintain it by a recovery 
in value in his replication ; for he cannot Have another count. 
E 


Co. Lit. 304. A4. ED 
In treſpaſs for an aſſault at E. the defendant pleads molliter ma- 
nus impoſurt in removing him off his ground at 4. plaintiff re- 
plies that he had a way in the ground of the defendant at A. c. 
it is no departure; for the place is not material, and therefore 
he may maintain the treſpaſs in another place. R. Lut. 1437. 
In treſpaſs," 1 May, the defendant juſtifies the ſame day, the 
plaintiff may aſſign treſpaſs'on another day, and'it'will not be 
a departure; for the day is not material. Per Holt, 1 Sal. 223. 
Mod. Caf. 115. 120. „ N 1 . ; 2275 IEP 5 
"So, in any perſonal action, where the ti 
%%% / ß | 
In replevin' in alta vid regia, the defendant juſtifies damoge- 
feafant, the plaintiff replies, that he has a way there tam equeſir” 
guam pedeflr*, it is not a departure; for the mention via regis 
— Ä , ¾ ¾ ß oo ett 


me is not material. 


7 * 


(F. 12.) When the Replication ſhall aſcertain the Count. 


Where the writ and count are general, the certainty ſhall 
be ſhewo'by the replication: as, in aſſize. Pl. Com. 84. 4 


N 


P LEA DEN 


Jo, in aſumpſit, to give as much as he agreed to give to A. if 


the defendant ſays, that he did not agree to give any thing to A. 
the plaintiff by his replication muſt ſhew with whom he agreed. 
R. Tel. 17. . 8 


So in afſumpſit, in conſideration that he promiſed to pay all 
4s debts, it is ſufficient, tho? he does not ſhew what debts, 


and to whom he paid, for if the defendant pleads, that he has 
not paid ſuch a debt, the certainty ſhall be ſhewn in the repli- 
cation. Tel. 18. | 3 


(F. 13.) When it ſhall make a Title. 


So, in real actions, where the writ and count are general, 
the demandant muſt make a title by his replication: as, in for- 
medon, on a feoffment to the uſe of the father of the demandant 
in tail, before the ,. 27 H. 8. brought after the ſtatute, the 
demandant may declare generally, and, on ne dona pas pleaded, 
ſhew the ſpecial matter in his replication. Bro. Formedon 49. 

So, in treſpaſs, if the defendant pleads in bar, and the plain- 
tiff traverſes the point in bar, which is found for the plaintiff: 
yet, if he appears not to have the poſſeſſion, the plaintiff ſhall 
not have judgment, if be does not make a title by his replica- 
tion, Poph. 2. | 

[If plaintiff declares on poſſeſſion (which is only good againſt a 


wrong-doer) and defendant pleads /iberum tenementum, plaiutiff 


muſt ſhew a title in the replication. Yeraen v. Goodriche. Str. 5. ] 
But where a title need not be ſhewn to maintain vie action, 
there, tho' the defendantconfeſſes and avoids the plaintiff's title, 
it is ſufficient for the plaintiff to traverſe or deny the matter al- 
ledged by the defendant, without ſhewing any title by his repli- 
_— Cro. El. 288. 671. [Goſlyn v. Williams, T. 5 G. Fort. 
378. | | 3 
As, in ejectment or treſpaſs, if the defendant pleads title in 
A. who was diſſeiſed by the plaintiff or his leſſor, and after wards 
re · entered, the plaintiff may traverſe the diſſeiſin, without mak- 
ing a title at large to himſelf or his leſſor. R. Cro. El. 891. 
So, if he pleads title in A. who demiled to the defendant, and 
gives colour to the plaintiff by a feoffment to him by A. which 


paſſed nothing, the plaintiff may traverſe the demiſe without 


making title; for the bar by the colour given admits poſſeſſion 
in the plaintiff, if there was not a demiſe. K. Poph. 1. 


5 (F. 14.) When it ſhall aſſign a Breach. 


So, in debt on a bond for non · performance of an award, if 


the defendant pleads, no ſuch award, it is not ſufficient for the 
_ plaintiff in his replication to ſhew the award, but he mult alſo 
_ aflign the breach. R. 1 Sand. 102. Cro. El: 320. R. Tel. 
25. Cro. El. zog. Adm. Tel. 78. R. Tel. 152, 153. Hob. 


198. 
F f 4 | So, 


439 


f 
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So, if the defendant pleads what is tantamouni to no ſuch award, 
as, that two arbitrators did not make the award, but an um. 
pire made it. 'Semb. Lut. 529. R. 2 Cro. 220. 1 

So in all caſes, where the defendant's plea does not admit ; 
Sg wuA oo 0. | | 
| So, in quare impedit, if the biſnop pleads that he claims no. 


thing but as ordinary, and that the plaintiff did not preſent 
within fix months, by reaſon of which he preſented by lapſe, 
and the plaintiff replies that he preſented 4. within fix months, 
he ought alſo to ſay, the biſhop refuſed him, otherwiſe the 
diſturbance alledged is not compleat. Semb. Hob. 198. 

So, in debt on a bond to pay the charges in ſuch a ſuit, if 
the defendant pleads payment, the plaintiff by his replication, 
muſt ſhew a breach, it being a bond to do a collateral ag. 
Po As 9 98. e 

{In debt on bond to fave harmleſs from money plaintiff ſhall 
be obliged to pay, or from ſuits, &c. defendant pleads non dan- 
nificat. * Replication, that plaintiff was obliged to pay, and did 
pay, without ſaying hoe he was obliged, is good. Simmons v. 
7 /// 
Debt on bond conditivned to indemnify plaintiff from all 
claim of dower of A. a widow now married to B. and from all 
charges that may ariſe from ſuch claim: plea, that defendant had 

indemniſied plaintiff, replication that B. married H. and brought 
bill in chancery for arrears of dower, and that plaintiff had an. 

ſwered and expended 8/. 10s. coſts. R. good on ſpecial demurrer. 
Challoner Nw P. 31G. 1. 1 B. M. 574.] 

If, on a bond to pay guamdiu he enjoyed ſuch an office, the 
defendant ſays, that he enjoyed it for the life of B. and paid 
the whole time, plaintiff may reply, that he did not pay for 
that time, or that he enjoyed it diutius; but then he ought to 
aſſign a breach, that he did not pay. R. 1 Mod. 227. 
In debt on a bond for performance of covenants, if the de- 
fendant pleads performance, the plaintiff, in his replication, 
muſt aſſign a breach. Hob. 14. 

Un debt on bond to perform articles, the breach muſt be as 
particular as the covenant. Stibbs v. Clough, M. 6 G. Str. 

| 23 the breach aſſigned muſt be certain, and cannot be ſo gee 
neral as in a declaration in covenant; and therefore that he ſold 
to A. and athers ſeveral times between ſuch a day and ſuch a 
day, is not ſufficient in a replication. Semb. 1 Sal. 140. 

So the breach muſt be ſufficient. Semb. Sho. 213. 
Illn debt on bond to perform award, and plea no award, if 
plaintiff replies, an award to pay 16l. 10s, and colts, and 
thereupon to give mutual general releaſes, and aſſigns for 
breach, the non-payment of the 16/. 105. only, it is good 

Fox v. Smith, M. 6 G. 3. 2 Will. 267. | 5 

[Award to pay 41. 155. and coſts in an inferior court, and to 

_ give releaſes, breach for not payment of 4/. 15 f. good; forthe 
ES | nn (dy 7 avary 


! 


#endant pleads a general pardon, whereby the recognizance is 


PLEADER 


| award was God for that, tho! void for the coſts, and the rer 


leaſes make final end. Addiſon v. Gray, H. 6 G. 3. 2 Will. 293.] 
Debt on bond, conditioned that A. agent of a regiment, 


ſhould pay all the money he receives from the paymaſter for 


the uſe of the regiment, to the officers and ſoldiers ; plea that he 
had paid, c. replication that he had received 14007. which he 
had not paid, is good; for it is but one breach. Cornwallis v. 


. Savery, P. 32 G. 2. 2 B. M. 772.] 


And if the plaintiff does not aſſign a breach, when he ought, 
jt is fatal on a general demurrer. D. Hob. 233. 198. 


So, if he aſſigns a bad breach. | CE 
And it ſhall not be aided after verdict. | R. 2 Sand. 180. | R. 


gel. 183. 
(F. 15.) When not. 
But, if the defendant pleads a plea which, if it be true, 


will go to the whole, there, if the plaintiff by his replication de- 
nies the matter of the plea, he need not ſhew a breach: as, in 


debt on a bond for non-payment after notice of his return to 


England, if the defendant pleads that he had not notice, and the 


_ plaintiff takes iſſue thereon, he need not ſhew in his replication 


that he did not pay. _ R. Cro. El. 320, « | \ 
80 on a bond with condition to redeem a mortgage, Sc. if 
the defendant pleads that there was no mortgage, and the iſſue 
is taken thereon, the plaintiff need not ſhew that it was not re- 
deemed. Per 3 J. Cro, El, 899. Tel. 25. | 
So, on, a bond to perform on an award, if the defendant 
pleads non ſubmifit, or other collateral matter, the plaintiff may 


Join iſſue thereon, without aſſigning any breach. Adm. Lut. 


528. Tel. 78. R. i Sid. 290. | 


o, if the defendant ſhews an award and pleads performance 


of part only, and iſſue is taken thereon. R. 3 Lev. 24. 
If a bond be conditioned for performance of covenants in 
an indenture, and the defendant pleads non eft fadum. N, 
1 Vun. ii 136. © | | 

Or, oncondition to pay when a ſhip returns, and the defen- 
dant ſays it did not return, but was laſt. R. Carth. 116. 


So, if there be demurrer to the replication, as well as if iſſue 
be joined and found for the plaintiff: as in debt on a bond, 


with a condition to'pay if a ſhip returns before ſuch a day, the 
defendant pleads that it did not return, the plaintiff replies that 
it did return, and there is a demurrer thereon, and R. that it 
was good, without ſaying, that he did not pay. Per Cur*. Paſ. 2 
V. & M. inter Meredith & Allen, Sho. 148. 1 Sal. 138. and the 
caſe cont. 1 Sand. 102. 1 Sid. 340. was denied. N. cont, 1 Sid. 
340. 1 Sand, 102. but there Sand. makes a quere. R. acc. 1 Lev. 


So, in a ſcire facias on a recognizance to the king, if the de- 


I, ; 


dit 
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So, if the defendant pleads what is tantamount to no ſuch awar 
as, that two arbitrators did not make the award, but an um. 
pire made it. Semb. Lut. 529. R. 2 Cro. 220. . 
So in all caſes, where the defendant's plea does not admit z 


breach. Sho. 214. 


So, in quare impedit, if the biſhop pleads that he claims 5 | 


thing but as ordinary, and that the plaintiff did not preſent 
within fix months, by reaſon of which he preſented by lapſe, 
and the plaintiff replies that he preſented 4. within fix months, 
he ought alſo to ſay, the biſhop refuſed him, otherwiſe the 
diſturbance alledged is not compleat. Semb. Hob. 198. 

So, in debt on a bond to pay the charges in ſuch a ſuit, if 
the defendant pleads payment, the plaintiff by his replication, 
muſt ſhew a breach, it being a bond to do a collateral ad. 
, e 

{In debt on bond to fave harmleſs from money plaintiff ſhall 
be obliged to pay, or from ſuits, c. defendant pleads non dan. 
nificat. * Replication, that plaintiff was obliged to pay, and did 
pay, without ſaying hoev he was obliged, is good. Simmons v. 
— 1017] ᷣ 
Debt on bond conditioned to indemnify plaintiff from all 
claim of dower of A. a widow now married to B. and from all 
charges that may ariſe from ſuch claim; plea, that defendant had 
indemnified plaintiff, replication that B. married H. and brought 
bill in chancery for arrears of dower, and that plaintiff had an- 
ſwered and expended 81. 105. coſts. R. good on ſpecial demurrer. 
Challoner en P. 31 G. 1. 1 B. M. 574. 

If, on a 
defendant ſays, that he enjoyed it for the life of B. and paid 
the whole time, plaintiff may reply, that he did not pay for 
that time, or that he enjoyed it diutius; but then he ought to 

_ aſſign a breach, that he did not pay. R. 1 Mod. 227. 
In debt on a bond for performance of covenants, if the de- 


fendant pleads performance, the plaintiff, in his replication, 


muſt aſſign a breach. Hob. 14. 

{In debt on bond to perform articles, the breach muſt be as 
particular as the covenant, Stibbs v. Clough, M. 6 G. Str. 
227. 8 . - | a 

— the breach aſſigned muſt be certain, and cannot be ſo ge- 
neral as in a declaration in covenant; and therefore that he ſold 
to A. and others ſeveral times between ſuch a day and ſuch a 
day, is not ſufficient ina replication. Semb. 1 Sal. 140. 

So the breach muſt be ſufficient. Semb. Sho. 213. 

[In debt on bond to perform award, and plea no award, if 
plaintiff replies, an award to pay 161. 107. and colts, and 
thereupon to give mutual general releaſes, and aſſigns for 
breach, the non-payment of the 16/. 107. only, it is good. 
Fox v. Smith, M. 6 G. 3. 2 Wilſ. 267. 


[Award to pay 41. 155. and coſts in an inferior court, and to 


give releaſes, breach for not payment of 4/. 15 f. good; for the 


ond to pay guamdiu he enjoyed ſuch an office, the 


ſendant pleads a general pardon, whereby the recognizance is 
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award was good for that, tho! void for the coſts, and the re- 
Jeaſes make final end. Addiſon v. Gray, H. 6 G. 3. 2 Will. 293.] 
Debt on bond, conditioned that A. agent of a regiment, 


ſhould pay all the money he receives from the paymaſter for 
the uſe of the regiment, to the officers and ſoldiers ; plea that he 
had paid, Ac. replication that he had received 1400/. which he 


had not paid, is good; for it is but one breach. Cornwallis v. 
Savery, P. 32 G. 2. 2 B. M. 722. | 
And if the plaintiff does not aſſign a breach, when he ought, 
it is fatal on a general demurrer. D. Hob. 233. 198. 
| So, if he aſſigns a bad breach. 3 
And it ſhall not be aided after verdict. R. 2 Sand. 180. R. 


ft. 153. 


(F. 15.) When not. 


But, if the defendant pleads a plea which, if it be true, 
will go to the whole, there, if the plaintiff by his replication de- 
nies the matter of the plea, he need not ſhew a breach: as, in 


debt on a bond for non-payment after notice of his return to 


England, if the defendant pleads that he had not notice, and the 


that he did not pay. _ R. Cro. El. 320. « 


So on a bond with condition to redeem a mortgage, c. if 


the defendant pleads that there was no mortgage, and the iſſue 
is taken thereon, the plaintiff need not ſhew that it was not re- 
deemed. Per 3 J. Cro. El, 899. Tel. 25. 


So, on a bond to perform on an award, if the defendant 


pleads non ſubmiſit, or other collateral matter, the plaintiff may 
join iſſue thereon, without aſſigning any breach. Adm. Lut. 
528. Tel. 78. R. i Sid. 290. | | 


So, if the defendant ſhews an award and pleads performance | 


of part only, and iſſue i taken thereon. R. 3 Lev. 24. 

If a bond be conditioned for performance of covenants in 
an indenture, and the defendant pleads non eft' fadum. N. 
I Vent. 114. 126. 8 
Or, on condition to pay when a ſhip returns, and the defen- 


1 


dint ſays it did not return, but was loſt. R. Carth. 116. 


So, if there be demurrer to the replication, as well as if iſſue 


be joined and found for the plaintiff: as in debt on a bond, 
with a condition to pay if a ſhip returns before ſuch a day, the 


defendant pleads that it did not return, the plaintiff replies that 
It did return, and there is a demurrer thereon, and R. that it 
was good, without ſaying, that he did not pay. Per Cur*. Paſ. 2 


J. & M. inter Meredith & Allen, Sbo. 148. 1 Sal. 138. and the 
_ Cafe cont. 1 Sand. 102. 1 Sid. 340. was denied. R. cont, 1 Sid. 
340. 1 Sand, 102. but there Sand. makes a guere. R. acc. 1 Tiaw 
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So, in a ſcire ſacias on a recognizance to the king, if the de- 


I, i . 


dif 


«# 
tt © 


plaintiff takes iſſue thereon, he need not ſhew in his replication 


| 
I 
i 
| 
: 
; 
| | 


PLEADED 
diſcharged, the plaintiff may reply, without aſſigning a breach; 


K. Hard. 377. | ; 
3io in debt on a bond for performance of covenants in an 


) indenture, the defendant ſhews the indenture, and pleads that 


there are no covenants therein, the plaintiff upon oyer of the in. 
| denture may demur, without aſſigning any breach; far, by the 
| oyer it appears, that the plea was falſe. R. 1 Sand. 317. 


(F. 16.) Muſt not be double. 


Nu ante, Soa replication ought not to be double; and therefore, if the 


(C. 33, 
. . 


no offs ultra, if the plaintiff gives a ſeveral an 


E. plaintiff replies, de ſon tort demeſne alſque oc, that there is no ſuch 
| record, it is bad. R. 3 Lev. 243. | 


| [Tn debt on bond payable 2 3d March, defendant pleads pay. 
ment on the 22d ; plaintiff replies, he did not pay either on the 
.22d or 23d, or at any time after making the bond, it is ill, 
Jernegan v. Harriſon, T. 6 G. Str. 317] | 
But, if the defendant pleads ſeveral matters as inducement 
to his bar, and the plaintiff replies to each matter, tho' an an- 
ſwer to one had been ſufficient, yet it is not double; as, in an 
action againſt an executor, who pleads ſeveral e and 
| wer to each 
judgment, it is not bad. R. 1 Sand. 337. But Sand. cont. 338. 
'R. acc. 2 Sand. 50. | | | 

So, if the plaintiff by his replication counterpleads the de- 
fendant's plea, and aſſigns a breach thereon, it is not double: 
as, if the defendant pleads no ſuch award; and the plaintiff re- 
plies that ſuch an award was made, and that the defendant did 
not pay, c. 1 Mod. 227. Vide ante, (F. 14.) 

If the defendant pleads, that he enjoyed the office for the liſe 
of B. and paid during his life, if the plaintiff replied that he en- 
joyed diutius, and did not pay it, it is not double. R. 1 Mod. 
227. | hes : 

If defendant pleads one intire- qualification, and plaintiff 
has ſeveral excuſes which he cannot plead intire, he may plead 
them ſeverally.; but if he has one matter which goes to the 
whole, he muſt plead it intire, and rely upon it. Humphreys v. 
Churchman, T. 9 G. 2, B. R. H. 289.] 

[The court will not give leave to reply double, for it is not 
within the ſtatute. Horm v. Scawell, Fort. 335. Barnes 363. 


(F. 17.) Muſt be certain. 


So a replication ought to be certain. | 

And it ought to be more certain than a declaration, Send. 
1 Sal. 140, OY > 

As to certainty in a declaration and bar, vide ante, (C. 17» 
18, 19. E. 5.) 


Bu- 


FL EAD ut 


Nut certainty to a common intent is ſufficient : as, in Keel (F. 17. 
12 loadsof oats, the defendant juſtifies for damage feaſant, 3 k 
the plaintiff replies that tempore quo et diu antea he was parſon, „mmon 
and took for tithes ; tho he does not ſay that he was parſon at the intent is 
time of the ſeverance, yet it ſhall be intended. R. Cr. Car. 63. ſufficient. 
| So, in treſpaſs, if the defendant juſtifies by a deviſe from B. Lide ante, 
and the plaintiff ſays that it deſcended to him as couſin and heir = 24. E- 
to B. and traverſes the deviſe, it is ſufficient without ſaying how 7 

couſin. R. 2 Cro. 86. . F 

[In debt on bond, oyer of the condition, to proſecute error in 

the huſtings, and pay 2 and coſts, if judgment affirmed ; 

plea, that the writ was proſecuted with effect and judgment not 

yet affirmed ; replication, that writ was nonproſs'd in the huſtings, 

good, tho! it does not ſet forth before whom the huſtings were 
held, nor that the writ was retyrnable, Lowfeeld v. Satchwell, 

H. 19 G. 2. Vilſ. 123] : 

[That defendant has not paid money to the officers and ſoldiers 

of a regiment, according to the ſeveral proportions of their pay, 
is ſufficiently certain. Cornwallis v. Savery, P. 32 G. 2. 2 B. 

M. 272. ed 3 3 2 
[hat defendant was attached by writ of privilege is ſufficient, 

without ſetting forth the return for it refers to the return when- 

ever it was. Barnes. 163.] 5 


e ſon Tort Demeſne, when it ſhall be replied 
b „5 generally. Os Gr | 


If defendant pleads a plea merely in excuſe of an injury to the (F. 18.) 
perſon, or the reputation of another, de ſon tort demeſne ſans tiel li the plez 
cauſe is a proper replication. 8 Co. 67. a. Crogate. 8 
As, in an action of treſpaſs for an aſſault and battery, if the 5 
defendant pleads ſon aſſault demeſne. 8 Co. 67. a. | 
Or, that the plaintiff entered upon his poſſeſſion, and he molliter 
manus impoſuit, and if he has damage it was on his own aſſault. 

RN. Lag. nad. % IE WS, 

So, in treſpaſs for falſe impriſonment, if the defendant pleads 
that the plaintiff broke the peace, and he being a conſtable, and preſent, 
took him to carry him to a juſtice of the peace. Bro. De fon Tort. 18. | 

Or, that he being a conflable, took him being a vagrant. Bro. de \ 

fon Tort. 20. . OE LINE TT = 
Or, on hue and cry for a robbery. Bro. de ſon Tort. 39. 
Or, that he reſirained the plaintiff being a lunatick. Bro. de ſon . 

N | 8 | | | 
That he being rector and the tithes ſevered, the plaintiff would 
have carried them away, and in defence of his tithes molliter ma- 
nus impoſuit, Wc. R. 2 Cro. 224. Tel. 157. | 

So, in an action on the caſe for defamation, if the defendant 
excules himſelf by hue and cry. 8 Co. 67. a. IEG 


So, if the defendant by plea makes a juſtification, which con- (F. 19.) 


fiſts wholly of matter of fact, de fon tort demeſne generally is a good Or juſtifies 
15 1 5 repli- by 2 
: 0 Act. 


(F. 20.) 
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replication : as, in falſe impriſonment, if the defendant juflifes 
by proceſs out of the admiralty, hundred, or county court, op 


other court not of record. 8 Co. 67. a. 


In an action for words, if the defendant juſtifies by reaſon of 


a robbery by the plaintiff. 2 Leo. 103. 1 Saund. 243. 


In an action for a conſpiracy, if the defendant juſtifies for ſuſ- 


picion of felony, on which the defendant was bound by a juſtice 
of peace.to 1 Win. Ent. 108. Vide Ent. 147. 

In treſpaſs, if the defendant juſtifies the taking for a feria. 
Bro. de fon Tort. 5. 10. | 

Or for eftovers. | | 
In replevin, if the defendant avows for the penalty of a bye- 
law made within the manor according to the cuſtom. R. 3 Lev. 
48. Lev. Ent. 156. | 


So by the ff. 43 El. 2. in replevin if the defendant avoys for 


a diſtreſs for the poor's rate. | 
So, tho' in the plea a matter of record or title be alledged as 
inducement to the plea, Vide poſt, (F. 20, 21.) 
(E. 20.) When it is not a good Replication generally. 


But ſans tiel cauſe goes to the whole plea; and therefore where 


If matter of the defendant juſtifies by matter of record as well as matter of 


record be 
mixt with 
the fa. 


fact, ge ſon tort generally is not a good replication, for then the 
matter of record will be put in iſſue ; but he ought to ſay de ſor 
tort, &c, and traverſe the matter of fact: as, in falſe impriſonment, 


if the defendant juſtifies by a capias to the ſheriff and a warrant 


to him, the plaintiff ought not to reply de ſon tort, without tra- 
verſing the warrant. B Co. 67. a. R. 3 Lev. 65. 

So, in an action for words, if the defendant juſtifies by reaſon 
of perjury in a court of record, it is not a good replication with- 
out a traverſe, Semb. 2 Leo. 81. 102. 

In treſpaſs, if the defendant juſtifies by a proceſs out of an in- 
ferior court of record. Semb. Hard. 6. 


So. if the defendant juſtifies by the cuſtom of a manor, de ſon 


tort, c. generally is not a good replication, but it ought to tra- 
verſe the cuſtom. R. Hob. 76. Cont. per 3 F. Lev. acc. 49. 
Yer, where the defendant juſtifies by cuſtom of foldage, de /o1 
tort is a good replication. Kit. 223. a © = 
And if the matter of record be only inducement to the plea, 
de fon tort, Ic. may be replied generally: as, in treſpaſs, if the 
defendant pleads a preſentment in a ſwainmote-court, and that he, 


as forreſter, requeſted him to anſwer, and becauſe the plaintiff 
refuſed, he took him, de ſon tort, f9c. is a good replication ; for 


the preſentment is only inducement. D. 2 Leo. 81. 


'F 2") 
if the de- 


fendant 


claims an 
intereſt in 
or out of 
the land, 


So, if the defendant in his own right claims any intereſt in the 
land, ee for tort, c. generally is not a good replication. 8 Co. 67. 
a. R. 2 Sand. 295. 1 Lev. 307. 

So, if he claims an intereſt out of the land: as, common. R. 
8 Go. 07.8. | or 
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br a way or paſſage over the land. 8 Co. 67. a. K. 2 CW. 


trees cut down on the land. NI. Cro. El. 5 39. 8 

So, if he claims, as ſervant to another, any intereſt in or iſſu- 
ing out of the land, c. it is not a good replication, without tra- 
verſing the command, where this appears to be material. 8 Co, 

67. 4. And ſo it ſeems to be intended. Cro. EI. 14. 540. 
And therefore, in reple vin, if the defendant, as bailiff, avows 
for damage feaſant, and the plaintiff pleads that 4. was ſeiſed uf 
two parts, and by his licence he put his cattle there, de ſor tort 

enerally is not a good rejoinder. R. on Demurrer. Cro. El. 

12. | 

So, if the plaintiff makes title in his declaration, and the de- 5 

| fendant pleads a title in avoidance of the cauſe of action, or in 
deſtruction of the plaintiff's title, de ſon tort, Ic. is not good 
without a traverſe: as, in treſpaſs for taking his ſervant, if the 

defendant pleads that the father of the ſervant held of him in c/u- 

walry, Ec. and he took him as his ward, de ſon tort, &c. is not 

good without a traverſe of his ſeigniory. D. Tel. 158. 1 Browwnl. 

215. 55 

55 in treſpaſs, if the defendant makes title by deviſe ; de ſor 
tert, Ic. is not a good replication. R. 1 Lev. 307. 

Yet, if the title alledged be only inducement, de /on tort, fc. 
may be replied generally : as, in battery, if the defendant pleads 
that he was ſeiſed in fee of a cloſe, and had cut his corn, and the 

plaintiff came to take away his corn, and he in defence, Ic. de 
fon tort, &c. is a good replication. R. Tel. 157. R. Lat. 221. 
I Brownl. 215, 


So, if the defendant juſtifies by authority derived mediately or (F. 22.) 
immediately from the plaintiff, tho? he claims no intereſt, yet de If the de- 
Jon tort, &fc. generally is not a good replication. 8 Co. 67. a. ef | 

As, by the licence or command of the plaintiff. Kit. 221. Bl. . 

ä | from the 
- Plaintiff 
| 3 5 0 imſelf. 

So, if the defendant juſtifies by authority of law: as, to view. (F. 23.) 

waſte. 8 Co. 67. 6. Or by au- 

So, if he juſtifies by ſtatute: as, where the defendant juſtified rhority of 
che cutting of leather as a ſearcher by the ,. 1 Fac. 1. 22. Semb, 

2 Rol. 694. J. 10. But it was replied. Bro. Vad. 435. 


If a man pleads de injuria ſua propria without ſaying abſaue tali (F. 24.) 
cauſa it is bad. Semb. 2 Cro. 599. R. 1 Rol. 47. How it ſhall 
But this ſhall be aided after verdict. D. 1 Vent. 70. Senb. be Pleaded. 
cont, 1 Sid. 341. Hard. 40. | 
So, if the defendant pleads de injuria ſua propria abſque hoc guod 
nun eft culpabilis, or nothing in arrear, Ec. it will be bad on a ſpe- 
cial demurrer ; for it is a frivolous introduction to the general 
iſſue, R. H/. 583, = 
OT | But 


M6 


— 


_— 
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. 
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| Bur de fon tort abſque tali warrants, where the 
kes by warrant, ſeems good. Lur. 1465. _ 


defeiidant ulli 


7 


refers to all. „ OC ES FOR: 
80, if the plaititiff replies, de fon tort, Ec. genetally, when he 
ought not, there ſhall be a repleader. | 
And 4 foi tort generally, when He ought not, will be aided 
aſter verditt by the ſtatute of jeofazls ; for it is form only; . 

Heb. 76. N. Rdy. 50. R. 1 Brownl. 2. 
Vet it was held bad on a general demutrer. 3 Lev. 63. 
805, if the plaintiff replies ſpetially, and does not ſay + jar 
tort, Cc. where he ought, it thall be aided after verdict by the 


And de ſon * to ſeveral pleas is good; for abſque tal, cauſe © 


ft. 32 H. 8. 30. R. 1 Sid. 445. i Vent. 70. 


(F. 25.) Replication bad in Part is bad for the Whole. 


T ws AY 


If ſtare ſomething afterwards whieh is inaccurate, the whole is not 
vitiated. 3 Term Rep. 374.“ | 


(G.) Traverte. 
; (G. 1.) By what” Words it ſhall be. 


| 1 LE proper words of a traverſe are, awirhout this or abſque 


. 1 Sand. 22. 
But words equipollent are ſufficient, and therefore a traverſe 
by the words, et non, is ſufficient : as, if the defendant pleads that 


A. was taken by a wartant returnable die F. of OA. Pur et non 
wirtute wwarranti retorn” die V. is a good traverſe 


| 4 of a warrant re- 
turnable die J. R. 1 Sand. 22. 1 Lev. 192. 


80, if a replication be de ſon tort abſque tali warrants, it ſeems 


good, tho? it does nor ſay expreſsly ab/que hoc that there Twas fuh 


4 warrant. Lut. 1460. 


So, if there be a traverſe of the matter alledged | q the other 
party, without ſaying mods” et forma prout, &c. it will be well. 
Semb. 2 Leo. 5. ; 


et a traverſe onght to be by expreſs words and not argumen- 


tative: as, if he traverſes ab/pue hoc quod intravit et fic ſe intruſit- 


7 el. 170. | | i 


a ; * 
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1 a traverſe be ab/que hor quod eff culpobilix after aut alio modo, | 


this does not extend to rhe time but only to the matter of fact. 
A a0 * not to conclude to the country; for it is in 
the negative. N. 3 Mod. 2. 


G. 2.) When neceſſary. 
Generally, matter of fact expreſsly alledged in the court or 


bar, if it is not confeſfed or avoided, muſt be traverſed: as, in 
trover, if the defendant juſtifies by ſeizure as a waif, he muſt 
traverſe the converſion. R. Mo. 572. Per 2 J. Cro. El. 693. 
In replevin, if the defendant claims eommon in fix acres, and 
the plaintiff alledges that he had common in forty acres, he muſt 
traverſe that he had common in ſix acres only: for it cannot be 
intended the ſame common. R. 1 Teo. | ; 
So] in debt for rent upon a leaſe of ten acres, if the defen- 
dant ſays that he leaſed the ten acres and alſo a rectory, &c. he 
muſt traverſe a leaſe of ten acres only. 1 Leo. 


So, in an action upon the caſe that the defendant overcharged | 


a warehouſe by means whereof it fell, if the defendant pleads 
that it was ruinous and therefore # fell, he moſt traverſe that 
it was overcharged. Per 2 J. Manwoud cont, Cro. El. 285. 
So, in treſpaſs for the taking of four pigs diſtrained, one after 
impounding, the others before, if the defendant pleads tender 
of amends, he muſt traverſe the impounding, for a tender 
afterwards is too late. R. Lut. 1263. | : 
So, if the defendant juſtifies the publication of a libel to 4. 
one of thoſe to whom he is charged to have publiſhey a libel, he 
ought to traverſe all others to whom he is charged to have pub- 
liſhed it. R. 1 Lev. 241. | 


[So, in treſpaſs, if defendant juſtifies at another 1 than 


is laid in the declaration, a traverſe is neceſſary. 


enjamin v. 
Howell, M. 18 G. 2. 1 Wilf. $1.] | 


So, if the defendant makes a local juſtification, he ought to 


traverſe all places except that to which the * extends: 
as, if he juſtifies as ſheriff, he muſt traverſe all places except 
his own county, 2 Cro, 37a. R. Cro. El. 504. | 


If he juſtifies a treſpaſs by a releaſe, c. at a day precedent} 


he muſt traverſe all times after. 1 Sal. 224. | 
If he juſtifies as. conſtable, he muſt traverſe all places but his 
ewn vil. Co. Eit. 282. 6. | 

If, as other officer, all places but thoſe within his authority, 
Sav. 25, 57. | | 
Ik he juſtifies a diſtreſs for damage ſeaſant in A. he muſt tra · 

verſe all other places. Co. Lit. 282. 3. R. Cro. El. 70s. 

Or a diſtreſs for rent, he muſt traverſe all places not demiſ- 
ed. R. 1 Sid. 293, 294. | 
So, if he juſtifies malliter manus impoſuit for entering his houſe 
in f. he muſt traverſe all other places. R. Cro. El. 705. 1 
Rel. 19. R. Lut. 1437. . 
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So, if he jullifies by proceſs out of an inferior court; 10 


ought to traverſe all places out of their juriſdiction. Semb. x 
Rol. 264, 265. Lut. 1563. | | | 
So, if he jullifies by proceſs, &c. he ought to traverſe all 


times before the Yefle and after the return. R. 1 Rol. 406. 


If he juſtifies as ſheriff, &c. he ought to traverſe all times 
before his office or ſince. R. 1 Lev. 216. | 

And ſuch juſtification muſt not be larger or narrower. Vie 
oft, (G. 15, 16.) | 


And, if the place or time is not material, the juſtification 


muſt be in the place and on the day alledged in the declaration. 


Tide poſt, (G. 12.) 5 | 
So, if a man makes title by feoffment, and the other pleads a 


prior feoffment, he ought to traverſe the laſt. Vide poſt, (G. 3.) 


Or by grant of a copyhold, and the other pleads that the 
manor came, by reaſon of the vacancy of a biſhoprick, Ec. to 
the hands of the king, who made a prior grant to him, he muſt 
traverſe the laſt grant by a copy; for he has not confeſſed ſei- 
fin in him, who made the laſt grant, and avoided it. R. Cr, 
El. 754. Vide poſt, (G. z.) 

If the defendant avows for rent granted by A. ſeiſed in fee, 
and the plaintiff ſays that A. was Filed in tail and died, and 
the land deſcended to him, he muſt traverſe the ſeiſin in fee. 
Semb. Dy. 312. 6. | 5 


If the plaintiff counts that A. ſeiſed in fee demiſed for years, 
£5c. and the defendant pleads that before the feiſin of 4. B. 
being ſeiſed deviſed to him in tail, and that he was ſeiſed till 4. 
diſſeiſed him and leaſed, Cc. if the plaintiff ſays that the de- 


fendant afterwards levied a fine to A. he ought to traverſe the 
diſſeiſin. R. Jon. 402. | | 

So, if the plaintiff alledges a ſeiſin in fee, and the defendant 
ſkews that he had a conditional fee, he muſt traverſe the ſeiſin 


in fee alledged ; for it would be intended an abſolute fee. K. 


Tel. 140. 


So, if the plaintiff alledges ſeiſin till A. died without iſſue, 


and the defendant confeſſes an eſtate till B. died without iſſue, 


he muſt traverſe the eſtate alledged by the plaintiff; for they 


are different eſtates. R. Tel. 140. | : 
So, if the plaintiff counts of an eſtate to him and his heirs 
male, and the defendant of one to him and his heirs female, he 
mult traverſe the firſt eſtate ſurmiſed by the plaintiff. Tel. 141- 
So, if the plaintiff claims by preſcriptign and the defendant 


conſeſles a title by deed, he muſt traverſe the preſcription. 


Tel. lit. 


So if the plaintiff claims a ſeiſin in fee (which ſhall be intend- 


ed in poſſeflion) and the defendant intitles himſelf to a leaſe 
prior to the plaintiff's ſeiſin (by which it appears he had a ſee 
only in reverſion) he muſt traverſe the ſeiſin of the plaintiff in 
fee. Per 2 J. Cro. cont. Cro. Car. 324. 3 Mod. 319. 


If the plaintiff declares on a demiſe of two chambers, and the 


defendant pleads a demiſe of two chambers and another room — 
| (ELD en 


3 a 
* * 
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entry therein, he mult traverſe the demiſe of the two chambers 
only. R. but Sand. thought that the traverſe would be more 
proper on the part of the plaintiff. 1 Sand. 207. Raym. 170. 
I Lev. 263. J KY : : 
So, in detinue of a cheſt with charters, if the defendant pleads. 
delivery of a box with charters as a pledge, he mult traverſe 


the detinue of a cheſt. OO rule of . ” 
In dilceit againſt an attorney for appearing without warrant, 


who pleads that he appeared only for another defendant from 


whom he had a warrant, he muſt traverſe the covin. R. Dy. 


8 | TY OD 
If the defendant ſays that A. being.ſeized demiſed to him 


and the plaintiff replies that A. before enfeoffed him, he muſt 
traverſe the demiſe, except where he adds an entry and demiſe, 
and afterwards a re-entry. Cro. El. 754. 
So, if the defendant confeſſes and avoids the matter of the 
count, Ic. only by argument, he mult traverſe : as, in debt a- 


gainſt an executor, who pleads that he is adminiſtrator, he muſt 


traverſe adminiſtration as executor. Kit. 229. b 
In debt againſt an adminiltrator, who pleads that he is ex- 


ecutor, he mult traverſe the dying inteſtate, Kit. 229. a. 


In an action upon the ſtatute of labourers, and count that the 
defendant was a vagrant and refuſed to ſerve; if the defend- 


ant pleads that he was in the ſervice of 4. he ought to traverſe, 
without this that he is a vagrant, Kit. 229. a. 


In partition if the defendant pleads that he is ſole ſeized, he 
muſt traverſe that he holds pro indiviſos Kit. 229. 6. 5 

In treſpaſs, the defendant pleads a leaſe granted by the maſ- 
ter and fellows of a college, if the plaintift replies that at the 
time of the demiſe alledged there were no fellows, he muſt tra- 
verſe ab/que hoc that the maſter and fellows demiſed. Ait. 229. 6. 

If the defendant alledges ſeiſin of a manor, and thereon juſti- 
fies for a heriot, if the plaintiff replies that B. was jointly ſeiſ- 
ed with him, he muſt traverſe al/que hoc that defendant was 
ſole ſeiſed. R. a Mod. 60. ns * 

If the defendant alledges ſeiſin in him of a manor and a fine 
le vie d, and the plaintiff replies that he himſelf was and till is 
ſeiſed, he mult traverſe the defendant's ſeiſin at the time of the 
fine. R. 1 Leo. 77. 1 And. 166. Sav. 86. 

If he alledges ſeiſin in A. by whoſe command he took damage 
feaſant and the plaintiff alledges that the father of A. was ſeiſ- 
ed and leaſed for life to B. under whom he claims, he muſt 
_ traverſe the ſeiſin of A. at the time of the taking, Dub. 3 Mod. 


318. R. Carth. 165. | 
If the defendant alledges ſeiſin in A. who deviſed to his fa- 


ther in tail, who died ſeiſed, and that defendant entred and was 
ſeiſed till diſſeiſed by the plaintiſf, if the plaintiff confeſſes the 


ſeiſin and deviſe, but pleads a recovery and conveyance to him- 
ſelf he mult traverſe the diſſeiſin. R. Cro. Car. 494. Fon. 402. 
If he alledges ſeiſin in 4. and a demiſe and grant of therever- 
ſion to the plaintiff, to which the plaintiif confeſſes ſeiſin of a 
Vor. V. Gg ©: moiety 
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moiety by A. and a demiſe and grant to the plaintiff, who * 


granted to the owner ofthe other moiety, he muſt traverſe that.. 


was ſeiſed of the whole at the time of the demiſe. | 
So, tho' the matter of the count or bar be confeſſed and 


avoided by the plea in the affirmative, he ought to traverſe in 
the negative, otherwiſe there can be no iſſue. Yide poſt. (R. 3.) 
As in treſpaſs for taking fix beaſts, the defendant juſtifies the 


taking by agreement, the plaintiff replies that they were other 


ſix, he muſt traverſe in the negative, without this that he took 
the ſame ſix. Ku. 229. a. | Th 


In debt on a bond dated 2 April, and primo delilerat 2 May, 
the defendant pleads a releaſe 9 April, and that the bond was 


delivered 2 April, he muſt traverſe at/que hoc that it was primo 


_ deliberat” 2 May. Kit. 229. 6. a | 
In debt on a bond conditioned to deliver an inventory of all 


the goods of B. the defendant ſays that he delivered an inven- 


| tory of ſuch goods which are all, the plaintiff replies that B. 
had ſuch other goods, he muſt traverſe that thoſe named by 


the defendant are all. R. Dal. 52. 


So, in all caſes the replication muſt confeſs and avoid the bar, 


or traverſe it, except where it is matter of Jaw, ſuppoſal, or 
matter that cannot be tried. 1 And. 166, 1 Leo. 97. 

If plaintiff in his replication makes ſeveral averments, which 
the deſendant does not traverſe in his rejoinder, to which plain- 


tiff demurs, judgment ſhall be for plaintiff; for whatever is ma - 


terially alledged mult be traverſed, or it is always ta ken to be 
admitted. Nicholſon v. Simpſon, P. 6 G. Str. 297. Fort. 356. 
[IF a cuſtom is pleaded, and plaintiff replies another cultom 


repugnant to it. Kenchin v. Knight, M. 23 G. 2. 1 Will. 253. 


(G. 3.) When not neceſſary. 


(G. 3.) But, generally, if the matter of the count or bar be confeſſed 
If the party and avoided, a traverſe is not neceſſary: as, if the defendant 


confets and 


avoid 


juſtifies as aſſignee of a term for years of 4. if the plaintiff 
claims by a prior aſſignment from A. of the ſame term, he need 
not traverſe the aſſignment to the defendant, for he has con- 


feſſed and avoided it; for after the aſſignment to the plaintiff 


A. could not aſſign to the defendant. R. Mo. 551. Cre. Fl. 
650 Per 2 F. 3. cent. Ow. 142. R. per 3 J. 6 Co. 24. b. R. 
Mo. 557. Dub. 2 Veit. 212. | | HE 

So, if a man claims a copyhold, and the other party claims 
by a prior grant, he need not traverſe the ſubſequent grant, 
but the traverſe muſt be of the prior grant. R. 2 Cro. 299- 
Tel. 221. 2 Bul. 1. Vide ante, (G. 2.) | 

So, if a man claims by patent, the other who has a prior pa- 


tent need not traverſe the laſt patent, tho? it be not fully avoid- 


ed ; for by poſſibility the king might have a new title after the 
firſt, and before the ſubſequent grant. Per 3 J. Cro. Car. 581. 

So, if the defendant pleads that the plaintiff abated after the 
death of A. and the plaintiff replies that A. deviſed to him, he 
need not traverſe the abatement. &. Tel. 15 1. Vide Lui. * 
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5 Vet if the feoffment of A. be pleaded, and the other pleads 
a prior feoffment from A. he mult traverſe the laſt feoffment ; 
for poſſibly A. might gain a new eſtate by diſſeiſin after the firſt 
feoffment. Dy. 171. Cro. EI. 650. 6 Co. 25. a. R. 2 Cro. 
681. R. Cro. 2. 30. Vide ante, (G. 2.) i ic 

So, if there be a ſuggeſtion in prohibition of a perpetual uni- 
ty, if the defendant ſhews that the abby was founded within time 
of memory, he need not traverſe the preſcription, for it is ſuffi- 
ciently avoided. R. Tel. 31. | | | 

Otherwiſe, if the land was in the hands of farmers ; for then 
the preſctiption muſt be traverſed. R. Tel. 31. OE 

So, in guare impedit, if the plaintiff counts that 4. being ſeil- 
ed in fee preſented B. and granted the next avoidance to him, 
Sc. and the defendant pleads that 4. being ſeiſed in fee enfe- 
offed others to the uſe of himſelf for the life of C. and then gran- 
ted the next avoidance, and that C. died, he need not traverſe 
the ſeiſin in fee at the time of the grant, for he has confeſſed and 
avoided it. Dub. Hob. 102. 5 

So, in a ſcire ſacias againſt tertenants, who plead that the cog- 
niſor-and others were jointly ſeiſed, and the cognizor died, 85 
if the plaintiff replies a bargain and ſale, this avoids the joint 
ſeiſin; and therefore it need not be traverſed. R. 2 Sand. 28. 

80, in avowry by diſtreſs for rent of a third part, if the plain- 
tiff in bar intitles himſelf to the other two parts in common, 
he need not traverſe the taking in the third part only ; for he 
has confeſſed and avoided. R. 2 Vent. 228. 283. 

If the defendant juſtifies impriſonment by the ſheriff's war- 
rant upon a capias, and that the plaintiff eſcaped, whereon he by 
the ſame warrant retook him, if the plaintiff replies he eſcaped 
with the ſheriff*s conſent, he need not traverſe the ſecond taking. 
R. 1 Brownl, 197. | | | 

[If a cuſtom is pleaded, and plaintiff replies another cuſtom 
not repugnant to it. Kenchin v. Knight, M. 23 G. 2. 1 Vilſ. 253. 

Yet, if there be not a full confeſſion and avoidance, there may 
be a traverſe, tho! it is not neceſſary: as, in replevin, if the de- 
fendant avows a diſtreſs in two parts of the land, and the plain- 
tiff makes title to a fourth of the third part, if the avowant con- 
veys to him the two parts alſo, h2 may traverſe that he was 
ſeiſed of the fourth only. R. Hob. go. „ 

So, in guare impedit, the plaintiff counts of a grant of A. ſeiſ- 
ed in fee, the defendant ſhews that he was ſeiſed only pur auter 
_ yet he may traverſe the ſeifin in fee. Semb. Hob. 103. Mo. 

8 i | 

And to add a traverſe is the ſureſt way. D. Mo. 869. 


C. 


. So, if he juſtifies the whole fact, a traverſe is not neceſſary: (G. 4.) 

: as, in battery, if the defendant juſtifies by caſualty, he need not If he juſtify 
e traverſe aliter aut alio modo. D. Mo. 864. Cro. El, 667. the whole 
(If in treſpaſs for taking and detaining cattle at A. deſend- —_— 

ant juſtifies. for damage feaſant at B. and that he impounded at 


A. he need not traverſe. Ryley v. F. 21 8 2 
I Wil. 219.} 8885 WY. Parkhurſt, T. 21 C22 G.2. 
| G 8 2 | | So, ; 


-” - 0 a _. 
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(C. f.) So, if a man alledges matter of Jaw in bar or avoidance of 
If it be ® another's title, a traverſe is not neceſſary : as, in ejectment, if 


matter of the defendant pleads a ſine to the king and his heirs males of his 


law. body, whereby the king entred and was ſeiſed in tail, if the 


plaintiff confeſſes the fine and ſays the king entred and was ſeiſ. 
ed in fee, there need not be a traverſe of the ſeiſin in tail; for 
it is matter of law. R. Pl. Com. 230. b. | 

So, in trover, if the defendant plead a ſeizure, as priſage, to 
the king's uſe, there is no need to traverſe the converſion ; for 
he — the ſeizure, and whether it be a converſion is mat- 
ter of law. R. Tel. 200. 15 N 

So, in treſpaſs, if the defendant pleads a ſale in a market, 
he need not traverſe the plaintiff's property. 5 H. 7. 14. a. 

So, if he pleads ſeizure as a waife or wreck. /bid. 

So, to an avowry for rent by preſcription, if the defendant 
pleads unity of poſſeſſion, there is no need to traverſe the pre. 
ſcription ; for it is matter of law, whether unity extinguiſhes 
it. Rl, | | „ 

So, if the deſendant pleads that the plaintiff and his blood 
have been villains time whereof, Cc. the plaintiff replies that 
he is a baſtard, he need not traverſe the preſcription. Jbid. 

So, in guare impedit, if the plaintiffalledges ſeiſin in king Ed- 

_ .vard, and that he died ſeiſed, and the rectory deſcended, c. if 
the defendant pleads an appropriation by king Edward, he need 
not traverſe the dying ſeiſed. K. Pl. Com. 496. a. 

Vet matter of law, when connected with fact, may be tra- 

verſed ; as ſimony. Raft. Entr. 532. Seiſin in fee or in tail, 
Telv. 140. The right of a county to repair a bridge. 2 Lev. 
112. All cited 2 Bl. Rep. 776.“ 


(0. 6. o, if a man alledges a matter of record, there ought not to 


Or a matter he a traverſe to it; for it cannot be tried by the country: as, in 


of record. debt upon a recovery in an inferior court of record, if the de- 
fendant traverſes the recovery, it is bad. R. per 3 F. 1 Lev. 193. 
In feire facias againſt bail in error, who plead guod judiciun 
pendet indeterminatum, if the plaintiff traverſes it, it is bad; for 
it mult be determined by the record. R. Sal. 52 r. 


(8. 7.) 8o, if he alledges a matter of fact, which is not triable : as, 
an intent or deſign to make, it is not traverſable ; becauſe it can- 
not be tried: as, in waſte, if the defendant pleads an aſſign- 
ment, and the plaintiff replies that the aſſignment. was contra- 
ry to the ff. 11 H. 6. 5. to the intent that the plaintiff ſhould 
not know againſt whom to bring his action, and' that the de- 
fendant continued the poſſeſſion, traverſe that the aſſignment 

vas notmade to the intent, c. is bad; for he ought to traverſe 
the pernancy of the profits, R. 5 Co. 77. 6. . 

- Soa traverſe, that he uſed a garden ſecundam veram inien- 


tionem indenture, is bad; for the intent was not traverſable. R. 


Lev. 167. | 
3 7 | 8 
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So, in an action, guare retinuit canem ſciens ad mordendum over 
eunſuet the ſciens is not traverſable, but mult be given in evi- 
dence. R. 1 Rol. 4.1. 45. rs FH 

Yet a traverſe, that he arreſted virtute warranti, is good. 
Semb. 1 Sand. 23. | | 

So a traverſe of an entry by command, where by induce- 
ment the command appears material. R. Cro. El. 463. 

So a plea, that he left money with the plaintiff ea intentione 
that he ſhould pay, is good; for he may traverſe guad non religuit 
modo et forma. R. Skin. 397. CE Ns One 


So a matter not expreſsly alledged need not be traverſed: as, (G. 5.) 
if the defendant pleads a grant, uſed to be made, of an office 5 = 
to ſuch perſon or perſons as B pleaſed, and the plaintiff replies edged. 
that it uſed to be granted to one perſon only, he need not tra- Yidepeft, 
verſe to ſeveral ; for it is not expreſsly alledged. R. 10 Co.59.a. (G. 13.) 

If the plaintiff alledges that the dean, archdeacon and chap- + | 
ter of B. leaſed to him, and the defendant pleads that the dean 
and chapter of B. leaſed to him abſque hoc that there is ſuch a 
corporation, as dean, archdeacon and chapter of B. it is not 
good. Semb. Lane 18. | | 

So, if a man traverſes a matter not alledged, it is bad: as, 
if a breach of covenant be aſſigned, that he did not pay the ſala- 
ry of an office, and the defendant traverſes that he did not re- 
ceive the profits of the office. R. 2 Vent. 79. | 

So, if the defendant juſtifies by proceſs out of aninferior courr, 
the plaintiff cannot traverſe that the matter aroſe out of the ju- 
riſdiction; for it was not alledged. R. Lut. 1560. 

So, in treſpaſs for cutting {ts trees, if the defendant ſays 
that the bailiff appointed the taking of trees for repairs, for 
which he took thoſe trees, traverſe, that hedid not appoint thoſe, 
is bad; for this was not alledged. R. Lut. 1480. 


. 


So if it be good iſſue by an expreſs affirmative and negative, (G. 9.) 
there ought not to be a traverſe; as, in an audita querela to avoid or if there 
execution on a ſtatute, alledging, that ob:ulit the money at the be a good 
day of payment; if the defendant pleads that at ſuch a day he iſſue before. 
demanded it, and no one was ready to pay, he ought nat to 
traverſe abſque hoc quod plaintiff obtulit ; for there was an iſſue be- 
fore. R. Cro. El. 7 5 5. Butit appears that the plea was bad in 
another point. Tel. 38. 2 Cro. 13. TOE | 

But in order to take iſſue on a ſingle point, after an affirma- 
tive and negative, a traverſe may be allowed: as, where the 

defendant pleads another action depending for the ſame cauſe, 

if the plaintiff replies, that they are ſeveral cauſes abſque hoc that 
it was for the ſame cauſe, it is good. R. on a ſpecial demurrer, 
1 Vent. 101. Ray. 199. 1 Mod. 7272. 


(G. 10.) Of what Things a Traverſe ſhall be. 


A traverſe ought to be of the moſt material thing and the effect (G. ro. 


of che bar: and therefore in debt for rent on a leaſe for years, ifthe — 
| ” Gg3 . defendant th. 
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defendant pleads a deſcent to A. who was diſſeiſed by the leſſor, 


but after the leaſe and before any rent due entred, the plaintiff 
ought to traverſe the diſſeiſin not the deſcent. R. Mo. 539, 
| 8, in treſpaſs, if the defendant pleads that 4. being ſeiſed 
made a leaſe to him, the plaintiff ſhews that after the diſſeiſin of 
A. his father was ſeiſed and died ſeiſed, and the land deſcended 
to himſelf, he muſt traverſe the leaſe. R. Ma. 574. 6 Co. 24. 4. 
So, if the ſurrender of a copyhold into the hands of A. the 
plaimiff's ſteward be alledged, the plaintiff ought to traverſe the 
ſurrender, not, that A. was not his ſteward. R. Cro. El. 260. 
So, in quare impedit, the moſt material point ought to be tra. 


| verſed. D. 1 Kol. 235. R. Lit. 15. K. Cro. Car. 61. 16, 


586. R. Yau. 10, &c. 56, Sc. Lut. 1630. 

In treſpaſs, if the defendant pleads that the land was demiſed 
to A. who ſet out his tithes, whereon he, as parſon, took them, 
the pl aintiff muſt traverſe the taking as tithes, and not the de- 
mife. R. Jon. 89, go. | | 

If the defendant pleads a gift to his anceſtor in tail and ſeveral 
deſcents, whereby the land came to him; if the plaintiff conſe! 
ſes the giſt and alledges a feoffment by the donee, under which 
he claims, and traverſes that the donee died ſeiſed, it is bad; for 


, He ought to traverſe the laſt dying ſeiſed, for there might bea 


remitter, R. Dy. 107. a. © | 

In debt upon a bond for appearance Od. Martini, if the de- 
fendant pleads the ft. 23 H. 6. and that he was impriſoned by a 
writ returnable Quinden Martin; if the plaintiff replies that he 
was impriſoned by a writ returnable 0#. Mart”, he ought to tra · 
verſe the impriſonment by writ returnable Quinden Mart. I. 
2 Lev, 175. RE: : 3 | 

In prohibition, on a libel for the profits of land given for cha- 


_ rity, upon ſuggeſtion that the land was given to his own uſe, if 


the defendant pleads a gift for charity, and traverſes the giſt to 
his own uſe, it will be good. R. 2 Bul. 20. | 
[In prohibition plaintiff declared, ſuggeſting that defendant 


had no juriſdiction, ſetting out that the dean and chapter wa 


troma tranſlation of prior and convent, and ſuggeſting that where 
dean and chapter are of royal foundation, the archbiſhop has 
no power. The archbiſhop pleads, and traverſes that the prior 
and convent is of royal foundation. On demurrer, judgment 


for defendant. Dean of Dublin v. Archbiſhop of Dublin, P. 10G, 
Fort. 329. | | 


But the defendant may traverſe any part of the declaration, 
which is material to the plaintiff's title: as, if the plaintiff a. 
ledges that A. being ſeiſed enfeoffed B. who died ſeiſed, and the 
land deſcended to his heir, who demiſed to him, and afterwards 
A. ouſted him and diſſeiſed his leſſor, and conveyed to the de- 
2 ; the feoffment, deſcent, or difſeiſin may be traverſed. 

y. 366. a. | | . 

In treſpaſs, if the defendant pleads, that before the treſpaſs 
A. was ſeiſed and leaſed to him, the plaintiff may traverſe the 
ſeiſin or the leaſe, for both are material to the defendant 5 
title, 6 Co. 42. a. © 

; , 
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So, if he pleads, that A. being ſeiſed enfeoffed B. who en- 
ſeoffed C. under whom he claims, the plaintiff may traverſe ſei · 
ſin or any meſne feoffment, if the defendant does not claim by 
any meſne conveyance from the plaintiff himſelf, 6 Co. 24. 6. 
So, if he pleads that A. being ſeiſed in fee conveyed to B. in 
tail, under whom the defendant claims; the plaintiff may ſay 
that D. being ſeiſed granted to 4. in tail, Nc. and may traverſe 
that A. was ſeiſed in fee, or the conveyance in tail. R. 2 Cre. 
PEE Ee | | 
If he ſays that A. being ſeiſed leaſed to him, and afterwards 
difſeiſed him and leaſed to the plaintiff, he may traverſe the de - 
miſe to the defendant, or the diſſeiſin. R. Cro. El. 798. | 
So, if the plaintiffalledges a title, when he need not, he gives 
the defendant the advantage of traverſing: as, in replevin, if 
the defendant avows damage feaſant in Black Acre, and the plain- 
tiff in bar ſays he was ſeiſed in fee of a cloſe, of which the de. 
fendant ought ta repair the fences, and for default, c. the de- 
fendant may traverſe his ſeiſin in fee. Per 3 J. Wind. dub:tante, 
Dy. 365. Videgoft, (G. 16. | 
In ejectment on the demiſe of B. if the defendant pleads, that 
Z. enfeoffed A. and the eſtate deſcended to his heir, who de- 
miſed to him, and then B. diſſeiſed, c. the plaintiff may tra- 
verſe the feoffment to A. or the deſcent, tho? it need not be al- 
ledged. Dy. 366. a. | RS 
In replevin, the defendant ſays that B. was ſeiſed in fee, 
which deſcended to A. and avows for a rent-charge granted by 
A. the plaintiff ſays that B. was ſeiſed in tail, which deſcended 
to A. and he granted and died, ab/que hoc that B. was ſeiſed in fee, 
the traverſe of the ſeiſin in fee by B. is good, tho' the ſeiſin by 
A. was more material, R. 2 Cro. 44. Tel. 54. | 
So alſo, if two points are material, the detendant may tra- 
verſe one or the other: as, in treſpaſs, if the defendant pleads 


that A. was ſeiſed and demiſed to him, the plaintiff may tra- 
verſe the ſeiſin or demiſe. R. Hard. 317, 


So, in debt upon a bond for appearance, if the defendant 
pleads the g. 23 H. 6. 10. and that he was arreſted by a writ re- 
turnable at another day, and the plaintiff replies that it was up- 
on a writ returnable on the firſt ; either the one or the other writ 
is traverſable, Semb. 1 Sand. 22. 1 Lev. 192. 2 Lev. 174. 

In treſpaſs, if the defendant ſays that A. was ſeiſed in fee, and 
being outlawed, and found by inquiſition, &c. the defendant 
entred upon a levari; the plaintiff replies that B. being ſeiſed 
demiſed to him, he may traverfe the ſeiſin of A. or that the land 


was not found by inquiſition. R. Hard. 316. 


In an information for an intruſion, if the defendant ſays that 
the king by patent granted to A. who, being ſeiſed in fee, en- 
feoffed the defendant, the attorney- general may traverſe the 


grant or feoffment, but not that A. was not ſeiſed in fee; for that 


is the conſequence of the grant. Sav. 58. | 

So, if the defendant does not rely on the moſt material matter, 
but goes to another point, he gives the plaintiff the advantage of 
85 | 3 
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traverſing it: as, in an action for diſturbance of common, if the 
defendant pleads that he is lord of the ſoil and put rabbits there 
and preſcribes for a warren, tho? he might juſtify, as lord, the 
putting beaſts of warren on the common ; yet when he goes 

on and preſcribes for a warren, the plaintiff may traverſe the 


preſcription. R. Lut. 108. | 


; [In treſpaſs, if defendant juſtifies cutting a beam, whereby 
tiles are thrown down, and the replication traverſes its being 
previous, it is not ad idem. and therefore bad. Humphreys y, 


Churchman, FT; 9 G. 2. B. K. H. 289. 


And therefore any fact, which appears to be material, is tra. 
S yerſable, tho' it be only ſuggeſtion: as, in prohibition, a ſug. 

eſtion of a refuſal by the ſpiritual court of a plea (which 65%: 
to be allowed) in a ſuit there for tithes, or other matter of their 


cognizance, is traverſable, otherwiſe their juriſdiction in any caſe 
might be taken away by ſuch a ſuggeſtion. R. 2 Co. 45. a. 


| Otherwiſe, where the refuſal is not the cauſe of the prohibi. 


tion. R. Mo. 425. | 


So any ſurmiſe, which takes away the juriſdiction of the court, 


is traverſable. Cro. El. 511. 


So place, or time, where it appears to be material, is traver - 


fable. Yide ante, (G. 2.) —poſt, (G. 12.) 


And therefore in replevin, a place where, c. muſt be al- 


figned ; for it is traverſable. R. Hob. 16. 


So the conſideration in a ſumpſit is traverſable, where it is ex- 


ecutory. D. Cro. El. 201. Hob. 106. 1 Kol. 43. 


Otherwiſe, if the conſideration be executed. D. Cro. El. 201, 


Hob. 106. 1 Rol. 43. N. 1 Rol. 401, © 


So conveyance to the action, where it appears to be material, 
is traverſable : as, in an action for words, if the plaintiff alled- 
ges that he took an oath before the mayor of London, and the 
defendant ſaid, you are ſorſworn, that he took an oath before the 


mayor is traverſable. ' R. Cro. El. 169. D. 1 Rol. 43. 


So, where both parties make title by the ſame perſon, the con- 


veyance is traverſable. D. 2 Rol. 362. 


So, in replevin, generally, it is not traverſable that he is not 


bailiff, if the defendant makes cognizance as bailiff. Bro. lit. 


Bailiff 1. 26 f. 8.8.6. | | 
Nor, in treſpaſs, if he juſtifies as bailiff. 33 H. 6. 3. 
2 J. 1 Rel. 46. but Rol. makes a quere. | 


Po 


Vet if it appears to be material, it is traverſable: as, if it be 


pleaded, that he did it by command of another. R 
Or, without the privity of his maſter. R. 3 Lev. 20. 


So, that he did it voluntarily, is traverſable, where it appears 


R. 1 Leo. 50. 


to be material : as, in debt for a fee upon a voluntary acceptance 
of knighthood, if the defendant pleads, that he accepted it by the 
command only of the king, he mult traverſe that he accepted it 


voluntarily; for this is the eſſence of the action. 


Semb Lut. 381. 


So, the intention is traverſable, where it appears to be mate- 


rial: as, if a payment to A to the intent that he ſhould pay rent 
in arrear, be alledged in bar to.covenant by 4. for non-pay my 
ks | | 0 


Lt * y 
”. * 
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of reat in arrear to B. that he paid H. to ſuch intent may be 
traverſed. R. 1 Sal. 196. | | * 

S3o, if the defendant in treſpaſs pleads moiliter manus impaſuit, 
it is traverſable. R. Lut. 1436. 8 . | | 
So, a que eflate is traverſable, where it is material, tho? both 
parties do not claim from the ſame perſon. Bro. Que Eflate 8. 


y 

11. 35, 36, 37. 5 
8 i ace for ase the demand is not traverſable, tho' 
v. there is a covenant to pay if demanded perionally; for the 


grant is ſubſtantive, and the covenant is ſubſtantive. Zope v. 
Colman, H. 4G, 3. 2 Will. 221.] 


E But traverſe of a thing not neceſſary to be alledged is bad: (G. 12.) 
s as, in a ſcire facias for reſtitution of money recovered by a judg- e _ 
s ment, which judgment was afterwards reverſed, -if the defend- NS 
e 1 | 
ant pleads payment abſque hee that he is abu prſſeionatus de de- thing ie 
nar” prædid', the traverſe is bad; for it was not neceflary to be bad, 
alledged in the declaration, that the defendant fui adhuc pofſeſ- 
ſionat inde. R. Cro. Car, 328. Hy | | 
| So, in an action for an eſcape, if the plaintiff alledges that he | 
| voluntarily permitted 4. to eſcape, and the defendant pleads 
freſh purſuit, he ought not to traverſe, that the eſcape was vo- 
Juntary ; ſor that was not neceſſary to be alledged. &. 1 Vent. 
211, 217. Agr, Lut. 382. f 

If on falſe impriſonment, defendant juſtifies under a proceſs 
que eft eadem, c. and traverſes being guilty, aliter, Sc. it is un- 
neceflary. Courtney v. Satchwelt, P. 12 G. Sir. 694.] | 

S8o, in trover for a horle ſold, amd the money converted to 
his own ule, the deſendant ought not to traverſe the converſion 
of the money. R. Cro. El. 555. 0 
In Humpfit on a charter- party, where the agreement is to ſail 
with the firſt fair wind, he ought not to traverſe that he did 
not ſail with the firſt fair wind; for it is not material: if he 
performed the voyage, it is ſufficient. Hard. 69. 4 
| So traverle of a place or county, where it is not material, is 
bad: as, in treſpals, c. if the defendant juſtifies at another 
place or county, and traverſes the place alledged, where the 
place is not material, it is bad; for he mult plead his juſtifica- 
tion in the ſame place. Co. Lit. 282. b. 1 Leo. 39. Cro. El. 
184. 705. K. Cro. Fl. 842. R. 1 Rol. 395, 396. Adm. Lut. 
1437. 1 Sal. 173. R. Cro. El. 667. R. 2 Mod. 271. Sav. / 
22, 2 . ) 

80, if he juſtifies at another day, and traverſes the day al- 
ledged, where the time is not material. Semb. Hard. 40. 

90, in treſpaſs, ſor taking five cart loads of hay, if the de- 
fendant juſtifies for tithes, and traverſes that there were five cart 
loads of hay, it is bad; for the quantity is not material. R. 3 
Lev, 228. Lut. 1315. h by 

If the deſendant pleads to a bond, that part of the ſum, ſc. 
1500/, was won by gaming, and plaintiff traverſes the 1 500l. 

it is bad. Colborne v. Stockdale, H. 8 G. Str. 493. : 
| 28 Ci. 


* 
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If the plea ties up plaintiff to prove the eſlate alledged in the 
declaration, when another eſtate would do, it is bad. Palmer 
v. Elint, M. 2 G. 2. Str. 817. Ld. Raym. 15 50.] 

But where place or time is material, every other place or 
time mult be traverſed. Vide ante, (G. 2.) TT 
So traverſe of a thing alledged after a vis. or ſcil. is bad. 
D. 1 Lev. 245. ü | 

So, in treſpaſs for chaſing cattle ita quod one of them died 
traverſe of what comes after ita guod is bad. R. 1 Lev. 283, 

So, if the defendant alledges a diſcharge of tithes by unity of 
poſſeſſion at the time of the diſſolution, a traverſe of the diſcharge 

is bad, but it ought to be of the unity ratione cujus fuit dif. 
charged, for a traverſe of the diſcharge is a traverſe of the con. 
cluſion only. R. Mo. 534. 5 


(0. 13.) So a traverſe of a thing, which is but ſuppoſal, is bad: asif 

Or ofa 12 tenant in mortdanceftor pleads jointenancy with the father of the 

poſal. demandant, he need not traverſe, that he is ſole tenant; for 
this is only ſuppoſed by the writ. 5 H. 7. 13. a. 

So, if the defendant pleads antient demeſne, he need not tra- 
verſe that it is frank fee'; for this is only the ſuppoſal of the 
writ. 5 H. 7. 13. 6. . 3p 

| So, in aſſumpſit againſt an executor, who pleads that his teſ- 
tator was alive at the time of the writ purchaſed, he need not 
traverſe his death, for it is only ſuppoſed by the writ and count, 
Lut. 14 | „ 
But matter neceſſarily included may be traverſed : as if he 
pleads that A. was ſeiſed, the plaintiff may alledge ſeiſin in h. 
alſque hoc that A. was ſole ſeiſed. R. Mod. Ca. 158. 


(G. 14) Soatraverſe of inducement ts bad: as, in debt againſt an ex. 
Or induee- ecutor, if the defendant pleads a judgment, and the plaintiff re- 
ment. plies, that it is ſatisfied, but is continued by fraud, the defend - 

aut cannot traverſe its being ſatisfied. R. Lat. 111. Hard, 69. 
So, in a ſcire facias againſt an executor on a devaſiavit returned, 
if the defendant pleads, nothing in his hands, and traverſes the di- 
vaſtavit, it is bad; for it was inducement only. R. Hurd. 70. 
So, in covenant, if the plaintiff aſſigns a breach, that the houſe 
was burnt and not repaired; it is bad, if the defendant traverſes 
that the houſe was not burat, for it was only inducement. 
' Hard. 70. 5 
In avowry fer rent, if the defendant alledges ſeiſin in dominico 
ſuo nt de feodo talliato, and the plaintiff in bar to the avowry ſays, 
that he was ſeited for life, he need not traverſe the ſeiſin in tail; 
{or it was inducement only. K. 2 Jon. 110. 1 Vent. 340. 
So, in afſumpſit, the conſideration, tho? it be material, is not 
traverſable. D. Cro. El. 201. = „ 
Nor, in trover, the con verſion. D. Cro. El. 201. R. cont. 
Cre. El. y. for it is the gilt of the aclion. | | 
Bar, if the inducement be what intitles the plaintiff to his ac- 
tion, it may he traverſed, where the deſcendant cannot wage his 


law. Cro. El. 169. 85 


o 2 traverſe larger than can be denied is bad: as, in intruſi- (G. 18.) 
on, if it be alledged that poſſeſſions of the college of the dean and 07 e 6 
canons of E. founded apud Ii gſimin ſter, by diſſolution, &c. came dis = 
to the king, and the defendant intruded, &c. the defendant ſays, neceſſarj. 
that the foundation was by another name, ab/que hoc, that it was 

founded apud Weftminfler by the name alledged, it is a bad tra- 

verſe, becauſe it extends to the place of the foundation. R. 1 

eo. 39. | | 8 

A So De of the ſurrender of a copyhold to ſuch a fleward 

ſuch a day is bad; for the day and Reward ought not to be part 

of the iſſue, but the traverſe ought to be of the ſurrender modo 
el forma. R. Ye. 122. 2 Gro. 202. Hg 

Bo, in an action on the caſe for ſtopping three light, tra- 

verſe, that he flopped the ſaid three lights, is bad; for if he ſtop- 

ped any of them, the action lies. Tel. 225. 5 

So, in an action on the caſe for his wages ab ultimo Dec. uſene 

1 Nov. it is bad to traverſe the ſervice ab ultima Dec. ad 1 

Nov. for if he ſerved any part of the time, he ought to have 

his wages for ſuch time. R. 1 Sand, 269. | 

So, on an indictment for uſing a trade for three months, a 
traverſe, that he did not uſe it for three months, is bad; for if 

he uſed it only for one month, he ought to be convicted. Per 


. Sand. 1 Fand. 312. | 

N S8o, in an action on a palic: of aſſurance, if the traverſe be, 

be that navis et munimenta, &'c. were loſt, it is bad, for it ought to 
be in the disjunctive; for the plaintiff ought to have damages 

5 for any part loſt. R. 2 Sand. 206. 5 


So, in debt on a recovery in an inferior court ten?” 1 May, 
traverſe of a recovery at a court 1 May is bad. R. 1 Lev. 193. 
So traverſe of a requeſt at the day or place alledged, is bad; 
for the addition of the day and place makes it larger than it 
ought to be. N. 3 Lev. 41. | | | 
Or, of an aſſignment of a leaſe at ſuch a day and place. R. 
Lat. 92. | | 
* traverſe, that by indenture A. bargained and ſold, is bad; 
| for it makes the indenture part of the iſſue. Semb. Cart. 218. 
In treſpaſs, if the defendant juſtifies by molliter manus to pre- 
vent a re/cous of an executicn, in aid and by the command of a 
bailiff, traverſe, that it was to prevent a reſcous in aid and by 
command of the bailiff, is bad; for the command is not mate- 
rial. R. $ Lam 47%. 7 | | 
So, 1n treſpaſs, if the defendant juſtifies by molliter manus impo- 
- ſuit on his entry into the defendant's cloſe in S. and traverſes all 
places except in S. for he ought to ſay except in the ſame cloſe. 
1 Rol. 19. | | | e 
So, in trover, if the plaintiff alledges converſion by the ſale 
of the goods, traverſe of the converſion by ſale is too large. 
R. 2 Leo, 13. 


| | 5 (G. 16.) | 
So a traverſe, narrower than it ought to be, is bad : as, in an Or more 
action for words, if the defendant juſtifies as a counſel at A. 
minſler, and traverſes the ſpeaking at S. where it was alledged, at 
| | | any 
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any time before er ſince, it is bad; becauſe the traverſe does 
wot go to the day on which the ſpeaking was alledged. R. , 


Co. 14. 5. 


So, in treſpaſs, if the defendant pleads that 27 £1. it was the 

freehold of A. and traverſes the time before, but not the time 
after; for this ought alſo to be traverſed. R. Cro. El. 87. 

So, if the defendant juſtifies by proceſs to the ſheriff in ano- 
ther county, ab/que hoc, that it was in the place alledged, it is 
bad; for he ought to traverſe all places, except the county into 
which the proceſs goes. R. Cro. El. 860. | 

So if the defendant juſtifies by a leaſe to him for one year, and 

that he demiſed to the plaintiff for a quarter of a year, and aftei 


the end of the quarter took the goods damage feaſant, and tra- 


verſes the taking during the quarter of a year, it is bad; for he 
ought to traverſe all times before and after his leaſe for a year. 
R. 2 Sand. 295. 1 Lev. 307. 39 

So, in an action on the caſe for a recompence for ſervice, if 
the defendant pleads that he had 8/. per ann. for ſuch a time, and 
traverſes the ſervice abinde, it is bad; for perhaps 8/. per ann, 


- was too ſmall a recompence, and by ſuch traverſe the ſervice for 


that time is excluded, and the plaintiff is deprived of an an- 
ſwer to it. R. 1 Sand. 268. | 
So, in quare impedit where the plaintiff counts that A. being 


ſeiſed in tee granted to him, Ec. if the defendant pleads that A. 


was ſeiſed only for the life of B. who died before avoidance, c. 
and the plaintiff maintains his count, and traverſes that A. was 
ſeiſed for the life of B. it is bad; for he ought to traverſe, that 
A. was ſeiſed modo et forma ; for if he was leiſed for another's 
life only, be it for the life of B. or any other, the plaintiff's 
title is avoided. Semb. Hob. 105. | 

But if a traverſe be narrower than it ought, and this tends 


only to the diſadvantage of the defendant, or of him, who takes 


it, it is good: as, in treſpaſs, if the detendant juſtifies by a pre- 


cept out of an inferior court, and traverſes all times before the 


delivery, and after the return of the precept; yet it is good, 
tho' he might have traverſed before the 4e; for this is to the 
defendant's diſadvantage. R. 2 Lev. $1. 


So a man, by a preciſe allegation of an eſtate, may give an 


advantage of traverſing it preciſely, tho' ſuch particular eſtate 
is not neceſſary; as, if A. alledges that he, being ſeiſed in fee, 


put his cattle into the cloſe, the defendant may traverſe the ſei- 


ſin in fee ; tho? any eſtate for lite, or years, at will, or licence 
of the owner would enable him to put his cattie there. R. Dy. 


365. a. Vide ante, (G. 10.) | 
In trefpaſs, if the defendant juſtifies under a preſcriptive 
right to a duty, and the like right to diſtrain for it, and repli- 


cation traverſes the duty, without traverſing the right to diſ- 


train, it is well enough. Gr ub v. Williams, M. 26 G. 2. 


i M. 338 0 
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(G. 17.) Traverſe upon a Traverſe. 


5 If there be a traverſe of a point apt and material to the plain- 


tif's title, he cannot refuſe it and tender another traverſe: as, , 
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(G. 17.) 
Shall not 
e allowed 


if the plaintiff in guare impedit counts that the advowſon was Shen the 
granted to A. and B. for years, that B. ſurvived and granted to firſt tra- 
the plaintiff, whereby, c. the defendant pleads that 4. ſurvived verſe is ma- 


and granted to him the next avoidance, ab/que hoc that B. ſur- de 


vived, the plaintiff cannot waive the traverſe of the ſurvivor- 
ſhip, and traverſe the grant of the next avoidance. R. Hob. top. 


So if he counts of a ſeiſin in fee in F. who granted, &:. the 


defendant ſhews a ſeiſin pur autre vie, and traverſes the ſeiſin in 
fee; the plaintiff cannot waive the traverſe, and traverſe that he 
was ſeiſed pur autre vie. Semb. Hob. 104, 10s. Als. 869. 
So a man cannot take a traverſe upon a traverſe in any caſe 
where the firſt traverſe is material. D. Yau. 62. 5 
So, generally, the king cannot take a traverſe upon a tra- 
verſe, if the firſt traverſe goes to the king's title, which does 
not appear upon record. Yau. 62. 8 


But a traverſe after a traverſe may be allowed: as, in treſ- 
paſs, in ſuch a county, the defendant pleads a concord for treſ- 


(G. 18.) 


But tra- 
erſe after a 


paſs in every other county, and traverſes the county, the plain- traverſe is 


tiff may join iſſue on the county, or traverſe the concord. Co. 
Lit. 282. 6. R. Mo. 428. 


allowed. 


So, in treſpaſs ſuch a day, if the defendant pleads a licence | 


| ſuch a day, and traverſes all days before or ſince, the plaintiff 
may traverſe the licence. Hob. 104. . 
So, if he pleads a feoffment, and traverſes all days, before 
the plaintiff may traverſe the feoffment. /bid. | | 


Or, a releaſe, and traverſes all days ſince, the plaintiff may 


traverſe the releaſe. big. 

So if he pleads by a recovery and execution in Sandwich, and 
traverſes the place, the plaintiff may traverſe the record. of the 
recovery. R. Mo. 350. Poph. 101. Hob. 104. Lut. 1438. 

So, in debt on a ſpecialty for payment of 200/. if he did not 
marry the plaintiff, and reſuſal alledged, if the defendant pleads 
that the plaintiff refuſed firſt, and traverſes abſque hoc, that he 


refuſed before the plaintiff refufed, the plaintiff may traverſe a 


tender by the defendant to marry. R. Carth. 99. 

So in all cafes, where the traverſe in the bar takes away the 
time or place alledged in the declaration, the plaintiff has his 
election to join iſſue on the traverſe, or to traverſe the in- 
2 to the traverſe alledged by the defendant. R. Cro. 

ar. 105. | os 

But when the bar concludes with a traverſe to the plaintiff's 
title, he muſt maintain his title, and cannot traverſe the induce- 
ment to the traverſe: as, in guare impedit, if the plaintiff declares 
that B. ſeiſed in fee prelented, c. the defendant alledges title in 
the king by inquilition, and traverſes the ſeiſin in fee, the * 
| | | | ti 
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any time before er ſince, it is bad; becauſe the traverſe does 
wot go = the day on which the ſpeaking was alledged. R. 4 
Co. 14. 6. a = 1 3 

So, in treſpaſs, if the defendant pleads that 27 L. it was the 
freehold of A. and traverſes the time before, but not the time 
after; for this ought alſo to be traverſed. R. Cro. El. 87. 

So, if the defendant juſtifies by proceſs to the ſheriff in ano- 
ther county, ab/que hoc, that it was in the place alledged, it is 
bad; for he ought to traverſe all places, except the county into 
which the proceſs goes. R. Cro. El. 860. | 

So if the defendant juſtifies by a leaſe to him for one year, and 
that he demiſed to the plaintiff for a quarter of a year, and aftei 
the end of the quarter took the goods damage feaſant, and tra- 
verſes the taking during the quarter of a year, it is bad; for he 
ought to traverſe all times before and after his leaſe for a year. 
R. 2 Sand. 295. 1 Lev. 307. 

So, in an action on the caſe for a recompence for ſervice, if 
the defendant pleads that he had 8/. per ann. for ſuch a time, and 
traverſes the ſervice abinde, it is bad; for perhaps 8/. per ann, 
was too ſmall a recompence, and by ſuch traverſe the ſervice for 
that time is excluded, and the plaintiff is deprived of an an- 
ſwer to it. R. 1 Sand. 268, 

So, in quare impedit where the plaintiff counts that A. being 
ſeiſed in tee granted to him, c. if the defendant pleads that A. 
was ſeiſed only for the life of B. who died before avoidance, c. 
and the plaintiff maintains his count, and traverſes that A. was 
ſeiſed for the life of B. it is bad; for he ought to traverſe, that 
A. was ſeiſed modo et forma ; for if he was ſeiſed for another's 
life only, be it for the life of B. or any other, the plaintiff's 
title is avoided. Semb. Hob. 105. | 
| But if a traverſe be narrower than it ought, and this tends 

only to the diſadvantage of the defendant, or of him, who takes 
it, it is good: as, in treſpaſs, if the detendant juſtifies by a pre- 
"cept out of an inferior court, and traverſes all times before the 
delivery, and after the return of the precept; yet it is good, 
tho” he might have traverſed before the tee ; for this is to the 
defendant's diſadvantage. R. 2 Lev. 81. | 

So a man, by 2 preciſe allegation of an eſtate, may give an 
advantage of traverſing it preciſely, tho' ſuch particular eſtate 
is not neceſſary; as, if A. alledges that he, being ſeiſed in lee, 
put his cattle into the cloſe, the defendant may traverſe the ſei- 
ſin in fee; tho? any eſtate for life, or years, at will, or licence 
of the owner would enable him to put his cattie there. R. Dy. 
355. a. Vide ante, (G. 10.) | 15 

In treſpaſs, if the defendant juſtifies under a preſcriptive 
right to a duty, and the like right to diſtrain for it, and repli- 
cation traverſes the duty, without traverſing the right to diſ- 
train, it is well enough. Gr. ul v. Williams, M. 26 G. 2. 


i Wil. 338 | (0. 
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(8. 17.) Traverſe upon a Traverſe. 


If there be a traverſe of a point apt and material to the plain- 
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(G. 17.) 
Shall not 


tiff's title, he cannot refuſe it and tender another traverſe as, pe allowed 
if the plaintiff in guare impedit counts that the advowſon was hen the 
granted to A. and B. for years, that B. ſurvived and granted to firſt tra- 


the plaintiff, whereby, Ac. the defendant pleads that . ſurvived verſe is ma» 
and granted to him the next avoidance, ab/que hoc that B. ſur- terial. 


vived, the plaintiff cannot waive the traverſe of the ſurvivor- 
ſhip, and traverſe the grant of the next avoidance. R. Hob. 10g. 


So if he counts of a ſeiſin in fee in B. who granted, &c. the 


defendant ſhews a ſeifin pur autre vie, and traverſes the ſeiſin in 


fee; the plaintiff cannot waive the traverſe, and traverſe that he 


was ſeiſed pur autre vie. Semb. Hob. 104, 105. Ie. 869. 


So a man cannot take a traverſe upon a traverſe in any caſe | 


' where the firſt traverſe is material. D. Yau. 62. | 
So, generally, the king cannot take a traverſe upon a tra- 


verſe, if the firſt traverſe goes to the king's title, which does 
not appear upon record. Yau. 62. Ry 


But a traverſe after a traverſe may be allowed : as, in treſ- ( O. 18.) 


paſs, in ſuch a county, the defendant pleads a concord for treſ- 


ut tra- 


verſe after 4 


paſs in every other county, and traverſes the county, the plain- traverſe is 
tiff may join iſſue on the county, or traverſe the concord. Co. allowed. 


Lit. 282. b. R. Mo. 428. 


So, in treſpaſs ſuch a day, if the defendant pleads a licence 


ſuch a day, and traverſes all days before or ſince, the plaintiff 
may traverſe the licence. Hob. 104. e 

So, if he pleads a feoffment, and traverſes all days, before 
the plaintiff may traverſe the feoffment. bid. | | 


Or, a releaſe, and traverſes all days ſince, the plaintiff may 


traverſe the releaſe. Ibid. 

So if he pleads by a recovery and execution in Sandwich, and 
traverſes the place, the plaintiff may traverſe the record of the 
recovery. R. Mo. 350. Poph. 101. Hob. 104. Lut. 1438. 

So, in debt on a ſpecialty for payment of 2001. if he did not 


_ marry the plaintiff, and refuſal alledged, if the defendant pleads 
that the plaintiff refuſed firſt, and traverſes a#/que hoc, that he 


refuſed before the plaintiff refuſed, the plaintiff may traverſe a 

tender by the defendant to marry. R. Carth. 99. 

So in all cafes, where the traverſe in the bar takes away the 
tme or place alledged in the declaration, the plaintiff has his 
election to join iſſue on the traverſe, or to traverſe the in- 
— to the traverſe alledged by the defendant. R. Cro. 

ar. 105. | | 

But when the bar concludes with a traverſe to the plaintiff's 
title, he muſt maintain his title, and cannot traverſe the induce- 
ment to the traverſe: as, in guare impedit, if the plaintiff declares 
that B. ſeiſed in ſee prelented, c. the defendant alledges title in 
the king by inquilition, and traverſes the ſeiſin in fee, the _ 

| | ti 


* 
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tiff cannot traverſe the inquiſition. R. cro. Car. lo. Senmb, 


Lut. 1630. 


Yet if upon the pleading it appears, that the firſt traverſe to 


the plaintiff's title is immaterial, the plaintiff may traverſe the 
inducement to the traverſe by the defendant: as, in guare impe- 
dit, the plaintiff declares of a ſeiſin in A. who conveyed to B. 
who conveyed to the plaintiff; the defendant pleads, that be. 
tore the conveyance to the plaintiff, the church became void, 
and B. preſented him, and traverſes the avoidance after the 


conveyance to- the plaintiff; the plaintiff may ſay, that the 


church became void after the conveyance to him, and that C. 


preſented the defendant, and traverſe that the defendant was in 


by the preſentment of B. Semb. Lut. 16 326, 

* 1 

8. 19.) So if thefirſk traverſe be not to the point of the action, a tra- 

So traverſe verſe on a traverſe may be allowed: as, in waſte for cutting 

2 2 down and ſelling trees, the defendant pleads, that he uſed them 

the firſt is for repairs, and traverſes the ſelling, the plaintiff may waive this, 

immaterial, and traverſe the uſing in repairs; for the firſt point was not ma- 

terial to the action, it was ſurpluſage in the declaration, and 

. ought not to have been traverſed, and the plaintiff might have 
demurred on the traverſe. Hob. 104. | 

So in debt on a bond for appearance die S. prox” paſt Od. Pur 
the deſendant pleads an arreſt upon a warrant returnable die V. 

. and the &. 23 H. 6. 10. the plaintiff replies an arreſt by a war- 
rant returnable die S. and traverſes the warrant returnable die 
V. the defendant may afterwards traverſe the warrant return- 
able die S. for this only is material and to the point of the 
action. R. fer 3 J. 1 Sand. 22. 1 Lev. 192. 

In guare impedit, if the plaintiff ſays A. was ſeiſed in fee and 
preſented B. and granted the next avoidance to the plaintiff, the 
defendant ſays that C. was ſeiſed before A. and granted to 4. 
for the life of D. who preſented B. and then granted the next 
avoidance to the plaintiff, abſgue hoc quod A. tempore conceſſionis 


vas ſeiſed in ſee, the plaintiff may traverſe the ſeiſin for the life 


of D. Hob. 101. . 


So, in prohibition, for that defendant had petitioned the | 
court of common-council who had no juriſdiction, which be- 


Jonged to the court of mayor and aldermen, the defendants 
plead, that the common-council have the juriſdiction, ab/que hoe, 


| that the juriſdiction is in the court of mayor and aldermen; the 


plaintiff replies, that the common-council have it not, and con- 
cludes to the country; defendants demur, for that is a depar- 


ture, and plaintiff ought to have taken iflue on the traverſe. 


But per cur. the firlt traverſe was immaterial. Judgment pro 

quer. King qui tam v. Bolton, M. 5 G. Afterwards affirmed in 
tarliament. Str. 117. Fort. 349.] 

So the king may take a traverſe upon a traverſe, thoꝰ the firſt 

; traverſe be to the point of the action, where the title, upon which 

the king ſues, appears by the office or other matter of record; 


tor the office, & e. is a ſufficient title for the king, which beſt 
| Cy, 


i een — —_— — — 1 
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not loſe, if the defendant 'does not appear to have a better. 

| . 62. 5 [VS * a : 
7 an indictment for not repairing a bridge, if the defen- 
dants plead that A. ought to repair, and traverſe that the coun- 


ty ought, the attorney general may reply that the county ought 


and traverſe that 4. ought, and if it be found that 4. ought 


not, the defendants ſhall be found guilty. R. 2 Lev. 112 


(G. 20.) Inducement to a Traverſe. 


A traverſe ought to be introduced with a propertitle or in- 
ducement. fad. Cro. El. 671. 2 Cro. 86. 5 
And, if there be no inducement to the traverſe, the iſſue 
will be a negative pregnant. Semb. Hob, 321. 
And the inducement ought to be ſufficient in ſubſtance : and 
therefore in prohibition upon a ſuggeſtion of a diſcharge of 
tithes, if the defendant pleads an agreement between the maſter 
of the hoſpital of B. and the abbot, that the lands ſhall be diſ- 
charged only in the hands of the abbot, and traverſes the diſ- 


charge, the inducement is bad; for it does not ſhew any title 


in the maſter of the hoſpital to the tithes, or how he could mak 
ſuch agreement. R. Cro. Car. 266. : 
So, if the defendant in his inducement to the traverſe ſhews a 
defeQive title, the inducement is bad. R. Cro. Car. 336. 
As, if, in bar to an avowry for rent by the aſſignee of a rever- 


ſion, the plaintiff ſhews a deviſe for ſale, if the goods are not ſuf- 


ficient for the payment of debts, and a ſale to him before the aſ- 


ſignment, and traverſes the deſcent to the aſſignor, it is not 


good, if he does not ſhew the condition precedent well perform- 
ed, viz, what debts and what goods there were, whereby the 
court may judge that they were not ſufficient. R. Fon. 328. 
So a man cannot make a part of his plea an inducement to a 
traverſe of the reſidue of the declaration: as, in an action on 
the caſe for ſtopping three lights, if the defendant juſtifies for two 


abſque boc that he ſtopped three, the traverſe is bad, for the in- 


ducement goes only to part of the declaration. R. Tel. 225. 
So, in an action on the caſe for recompence for his ſervice, if 
the defendant pleads that he ſerved to ſuch a day, and then de- 
parted, alſue hoc that he ſerved to the time in the declaration, 


it is not good; for he makes one part of the ſervice an induce- 


ment to the traverſe of the other. R. 1 Sand, 268. 


So, in a ſcire facias againſt bail in error, who plead a judg- 
ment depending, not determined, the plaintiff cannot reply that 


the judgment is affirmed, ab/gue hoc guod pendit indeterminat', for 
this makes a material part of the plea inducement to the tra- 

verſe, R. Sal. 520. 5 
But inducement to a traverſe does not require ſo much eer- 
tainty as another plea; becauſe, generally, it is not traverſable. 
R. Cro. Car. 442. 5 8 | 
When it is traverſable or not. Jide ante, (G. 18.) And 

| n 
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And therefore if he makes title as couſin and heir, and tri. 
verſes the deviſe, it is ſufficient, tho' he does not ſay, how he 
is couſin, R. 2 Cro. 866. | 


But in ejectment on the demiſe of A. the defendant pleads 
that the king, being ſeiſed in fee, granted 10 B. for life, who 


| inducement demiſed to A. and died, the plaintiff maintains his declaration, 
238 not ne- 


Leo. 80, 81. 


and traverſes the demiſe to A. for the life of B. this is good 
without any title or inducement ; for a title is not neceſſary in 
ejectment or treſpaſs, and the plaintiff traverſes the matter which 
deſtroys his title. R. Cro. El. . $ .. 
So, in ejectment on the demiſe of A. if the defendant pleads 
that before the ſeiſin of A. B. was ſeiſed and demiſed to him for 
years, whereby he was poſſeſſed til] 4. diſſeiſed B. and demiſed 
to the plaintiff, replication, that A. was ſeiſed in fee, with a tra- 
verſe of the diſſeiſin, is good without more title or inducement. 
R. Cro. El. 890. : ; 5 


(G. 22.) When the Defect of a Traverſe ſhall be aided, 


Default of traverſe, where the plaintiff has not ſully con- 
feſſed and avoided, is only form, and aided upon a general 
demutrer. Per And. 1 Leo. 44. R. cont, per 3 J. Rodes act. 
R. arc. Cro, Car. 324 Dub. 3 Mod. 319. 

So, if a man takes a traverſe, where there is a full confeſſion 
and avoidance, this makes the plea double, but is aided, as du- 
plicity, on a general demurrer. Semb. Tel. 151. Semb. Co. Car. 
61. K. 2 Vent. 213, R. I ut. 1558. Agreed Lut. 1560. Senö. 
2 Sand. 50. R. Carth. 166. Vide ante, (E. 2.) 

Yet, it will be bad on a ſpecial demurrer. R. Lut. 1457. 
So, a traverſe of a point, not the mofl material, if it is mate- 
rial, will be aided after verdict. R. Tel. 54. | 
So a traverſe of an immaterial point. Semb, Cro. Car. 378. 
Semb. 3 Lev. 228. 5 15 

And now by the ,. 4 & 5 An. 16. no exception ſhall be for 
an immaterial traverſe, unleſs ſhewn for cauſe of demurrer. 

So a bad and improper traverſe. 
dif, Cro. El. (456.) K. Cro. El. 161. | 

So a traverſe too large. Cont. per 3 J. 2. acc. Tel. 122. 

Or too narrow. R. 2 Sand. 5. R. Carth. 165, 166. 

So a traverſe after a traverſe. Semb, 1 Sand. 21. 

So want of an inducement to a traverſe. Hob. 316. 321. 

So want of a traverſe not eſſential, ſhall be aided by pleadin 
over to other matter. R. 2 Jon. 111. | : 

But defect of a traverſe, where there are two affirmatives, 1s 
not aided on a general demurrer, for, by default of an iſſue, 
the right cannot appear to the court. Hob. 233. 

So in treſpaſs for breaking his wharf and rail, defendant pleads 
that A. being ſeiſed of houſes, he and all thoſe, c. had the uſe 


of that whart, and juſtifies under him, that he could not ule it, 
: * ; : an 


1 


Sand. 268. R. after ver- 


a A *© 
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and by his orders he broke, Qc. plaintiff replies de injur. fuz pro- 
pria abſque tali cauſa, he did ſaid treſpaſs; and then goes on ab/- 
que hoc, that A. and all thoſe, Ec. ought to have the uſe of ſaid 
wharf ; and judgment for defendant on demurrer ; for the tra- 
verſe is double, firſt traverſing all the matters in the plea, and 
then the preſcription. Rains v. Orton, H. 10 G. Fort. 379. 
[In treſpaſs, for falſe impriſonment on the 1ſt Ogober, and 
from thence for ſeven months, defendant pleads outlawry and 
warrant, by which plaintiff was taken at York, and continued in 
priſon, which arreſt and impriſonment ſunt. ead. inſult. et in- 
friſonam, c. abſque hoc, quod culp. in Middleſex ſeu alibi out of 
Vorl, or at any time before the delivery of writ, or after the re- 
turn; and judgment for plaintiff, on demurrer ; for gue eff ead. 
tranſpreſſio is good without traverſe ; and he ſays it is the ſame 
impriſonment, vis. for ſeven months, and yet in the traverſe 
leaves out all the time between the delivery and the return. A 
firmed in B. R. Carvil v. Manly, 9 G. Fort. 379.) _ 
In treſpaſs for falſe impriſonment 1/ April, defendant juſtifies 
by a precept from the ſheriff's court, he took him 2oth March 
before, which is the ſame aſſault and impriſonment, ab/que hoc, 
that he was guilty before granting, or after return, or out of the 
juriſdiction. Judgment for plaintiff, for the traverſe is double, 
que eft ead. tranſgreſſio is a traverſe, and then another, ab/q. Hoc. 
Courtney v. Satchwell, P. 12 C. Fort. 389. | 

So, if a traverſe be neceſſary to make a good bar, the omiſſion 
will be fatal on a general demurrer. R. 2 Mod. 60. 1 

So, if the replication does not traverſe the matter of the bar, 
which is not fully confeſſed and avoided, the defect ſhall not be 
aided by a general demurrer. R. 1 Leo, 80, 81. 1 And, 169. 

Sav. 88. | - 
(H.) Bicjoinder. 
Rejoinder is the defendant's anſwer to the replication. 
And ought not to depart from the bar. Co. Lit. 303. 6. 

What will be a departure. Vide ante, (F. 7, &c.) 3 

And therefore, if the rejoinder does not ſupport the bar, it 
will be bad on demurrer. 2 Mod. Ca. 343. | 

If to afſump/it defendant pleads tender before exhibiting the 
bill, plaintiff replies a latitat ſued out before the tender, defen- 
dant rejoins, admitting the promiſe, before exhibiting the bill, 
but denying the promiſe before the iſſuing the /atitat, it is good; 
tor plaintiff here conſiders the latitat as an original writ. R. on 
demurrer. Wood v. Newton. M. 20 G. 2. Fil. 141 

If the plaintiff makes ſeveral replications, the defendant muſt 
rejoin ſeverally to every replication. R. 1 Sand. 337. | 

[The court will not give leave to rejoin double, fer it is not 
within the ſtatute. Warren v. Ivie, T. 5 G. 2. Str. g08.] 

If the rejoinder denies the ſeveral matters alledged in the repli- 
cation, 1t 1s ſufficient that it concludes to the country at the end, 
without putting the matters in iſſue ſeverally. R. Lut. 241. 
Vide ante, (E. 28, .F. 5. . 

Vor, V. „ ol 
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) Surrejoinder. 
A Surrejoinder or quadruplicatio is the plaintiff's reply to thy 


defendant's rejoinder. 
(K) Kebutter. 


R EBUTTER is ſo named from rebouter, which ſignifies to 
repel. Co. Lit. 303. bh 


(L) Surrebutter. 
A Surrebutter is the reply to the rebutter. 


(M) When Judgment ſhall be. 
| (M. 1.) Upon a bad Count. 
When for I F pleading be bad, judgment ſhall be againſt him who made 


default, the firſt default : as, if a count or declaration be bad, there 
m_ 72.0 ſhall be judgment againſt the plaintiff: tho” the bar is inſufficient ; 


When upon 25, if debt be by an adminiſtrator durante minore ætate or an exe- 
i dicit, cutor after the executor has obtained his full age, tho' the plea in 
wide ante, bar be inſufficient; yet there ſhall be judgment againſt the plain- 
(E. 42.) tiff, for it appears he has no cauſe of action. R. 5 Co. 29. 4. 
8 But, if it appears that the plaintiff has no cauſe of action by 
vide po, dhe plea only and not by the declaration, and the plea is defeQive 
(V. 2.) and bad, the plaintiff ſhall have judgment: as, in treſpaſs quare 
clauſum fregit & N his hurdles affixed to his freehold, if the 
defendant pleads that the place where, &fc. is communis plates 
and preſcribes for ſetting ſtalls there, &c. but the preſcription is 
bad, the plaintiff ſhall have judgment; tho' he has no cauſe of 
action, if it was communis platea. R. 1 Lev. 184. be 
r it ought to be entered, ideo conſideratum eſt per Cur” 
guod, Sc. | oth 
But ifthe judgment be (where the jury find damages to 38/.) 
uod recuperet damma ſua preditta per jur afſeſs' ad 371. nec mn, 
Oc. it will be well; for the words per jur aſſeſs' ad 3711. ſhall 
be ſurpluſage. R. Jon. 171. | 
If there be judgment on a bad count upon a demurrer on mo- 
tion in arreſt of judgment, it ſhall be, quod plaintiff nil capiai quia” 
narratio inſufficiens. Mod. Ca. 15. | : 
"If the defendant or plaintiff pleads over, he ſhall not afterwards 
take advantage of any defect in the plea of the other party, which 
would be aided on a general demurrer. Per Holt, Sal. 519. 


(M. 
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(M. 2.) Upon a bad Plea. 


{If the plea is naught, and the replication. likewiſe, and the 
defendant demurs, judgment ſhall be for the plaintiff ; for the 
firſt fault was in the plea. Woodward v. Robinſon, P. 6 G. Str. 
302.] * Vide Doug. 94. (91.) tv the ſame effeQ. * 

So, if the plea be defeCtive, and the plaintiff makes an idle re- 
plication, but the defendant does not rely thereon, there ſhall be 
judgment againſt the defendant. 4 Co. 84. 4. Cro. EI. 815. 

So, if the plaintiff's replication be double. R. 3 Lev. 244. 

- $0, if to a debt upon a bond to ſtand to an award, if made ſuper 

wel ante 5 Maij, and, if not, to an umpirage, the plea be, that 
no award was made ante 7 Maij, without ſaying vel ſuper, if the 
| plaintiff replies, that there was an umpirage, but aſſigns an in- 

ſufficient breach, there ſhall be judgment for the plaintiff, for the 
plea was 5 cured by the replication. Per 3 J. Keeling cont. 
1 Sid. 336. | 

(i on debt on bond payable 23d March, defendant pleads pay- 
ment on the 22d, and plaintiff replies, he did not pay either on 
the 22d or 23d, or at any time after making the bond, and de- 
fendant demurs for duplicity, judgment ſhall be for plaintiff ; for 
the plea is ill firſt, and if plaintiff had gone to ifſue upon the plea, 
the verdi& muſt have been ſet aſide. Fernegan v. Harriſon, T. 
6G. Str. 317.] 1 | | 

So, if the plea does not anſwer to the whole declaration, 
whereto the plaintiff demurs, there ſhall be judgment againſt the 
defendant for his bad plea, and not againſt the plaintiff for the 
3 R. 1 Rel. 406. Cant. 1 Rol. 176. R. 2 Bul. 
288. | | | 
So, if the plea be inſufficient in ſubſtance, or confeſs the point 
of the action, there ſhall be judgment againſt the defendant, tho? 
the replication be immaterial and the defendant demurs to it. R. 
8 Co. 120. 133. b. R. 9 Cs. 110. 6b. EF 

As, if the plea be uncertain. R. Poph. 209. „ 

So, tho' iche joined and verdiR for the defendant. Hob. 56. 

For the court will judge upon the whole record, and therefore 
where the verdict concludes fi fic, c. for the defendant or for the 
plaintiff; yet the defendant or plaintiff ſhell not have judgment, 
if it * the whole record that he has not a title. R. Mo. 
108. R. Mo. 269. Vide poſt, (S. 38. 40.) | 

lif defendant by his plea — out : dad title to an office, it 
amounts to a confeſſion of the uſurpation, tho' he denjes it, and 
the _ will give judgment againſt him. Rex v. Phillips, M. 7 

Str. | . | | 

[ If the plea makes the place where the bail-bond was given ma- 
tertal, it is naught, and there ſhall be judgment for the plaintiff. 
Belgardine v. Preſton, P. 8 G. Fort. 365.] | 

(IF plaintiff in an action on a bail- bond, ſets out that the bond 
was to appear at the return of the writ, and deſendant pleads the 
H n a fat. 
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Fat. H. 6. and ſays it was a bond made for eaſe and favour ; it i 
a bad plea, for he ought to have traverſed the condition ſet out 
by plaintiff, and here are only two affirmatives, which cannot 
make an iſſue. Peedle v. Chriſtmas, P. 12 G. Port. 365.) 
* Vide Doug. 94. (91.) a ſimiler caſe.“ 5 
So, if the plea is bad, and iſſue found thereon for the plaintiff, 

there ſhall be judgment againſt the defendant, tho” it does not ap- 
pear that he is chargeable : as, in debt againſt an executor, who 
' pleads another judgment at a-day to come, and iſſue, that it was 
per fraudem, is found for the plaintiff, tho' it be impoſſible, yet the 
plaintiff ſhall have judgment. R. Cro. Car. 25. | 

So, if the defendant by his avowry deſtroys the plaintiff's title, 
but gives him another title, there ſhall be judgment for the plain- 
tiff: for upon the whole record it appears the plaintiff has title. 
R. 8 Co. 93. a. = | oy 
So, if the defendant pleads a good plea in bar, but the plaintiff 
a voĩds it by his replication, there ſhall be judgment for the plain- 
.af, „ Tar. 14390; Ns 2 

If matter that ought to have been pleaded in abatement is 
pleaded in bar, it is bad. White v. Willis, P. 32 G. 2. 2 Will. 
87] 1 
So if executor ſued as adminiſtrator pleads his being executor 
in bar, and not in abatement, and plaintiff demurs, plaintiff 
thall have judgment. Stocker v. Heath, P. 8 G. 2. B. R. H. 
104. ] | | | 

In treſpaſs for impounding a mare, if the defendant juſtifies 
for that the mare was mangy, it muſt alledge that the was fo 
when put in, or that plaintiff had notice of it before the diſtreſs, 
or it is bad. Semb. Palmer v. Stone, T. 32 F 33G. 2. 2Will. 

6] . 

N To trepaſs for entering cloſe, treading down the graſs there, 
and eating other graſs with cattle ; if defendant pleads not guilty 
to the whole, and as to entering and treading, juſtifies on two 
preſcriptions, and there is a verdi/t for plaintiff on the general 
ifſue, and for defendant on the other. Plaintiff ſhall have judg- 
ment; for eating the graſs is not covered by the juſtifications. 
Knight v. Lillo, T. 31 C. 2. 2 Will. 81. | 


(M. 3.) Upon a bad Replication. | 


But, if the plaintiff does not demur to the defendant's defeQive 
plea, but replies, and by his replication ſhews that he has no 
cauſe of action, there ſhall be judgment againſt the plaintiff : as, 
in debt on a bond, if the defendant pleads performance, and the 
plaintiff aſſigns an inſufficient breach, there thall be judgment 
againft him tho? the plea was defective. R. 2 Cre. 133. 8 ©. 
133. 6. R. Lut. 609. R. Hob. 14. | 9 
So, in an action ſor an eſcape, if the bar is defective, but the 
replication ſne ws no cauſe of action, there ſhall be judgment 
ON | 0 again 


K. 1 Lev. 195. 
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againſt the plaintiff. R. 3 Co. 52.6. R. 8 Co. 120. 6. R$ 


G. 133. b. Poph. 41, 42. 
So in ejectment. R. Hob. 128. | 


And where the replication ſhews that the plaintiff has no cauſe 


of action, it ſhall not be aided by a exe which tenders iſſue 
upon another point and admits a cauſe of action. 1 Lev. 195. 
Yet, where the replication is imperfect or defeCtive in the 
manner of pleading, it ſhall be aided by a rejoinder, which ad- 
mits the thing miſpleaded, and tenders iſſue on another point. 
{If there is a bad replication of hi 
tice, and plaintiff goes on to trial, and has verdict without de- 
fence, it ſhall be ſer aſide. Barnes 457. | - x 


(M. 4.) At what Time Judgment ſhall be ſigned. 


(Plaintiff is not obliged to proceed to final judgment next term 


after trial; therefore if verdi&t in Hil. vac. defendant renders 


himſelf in Eaſter, and plaintiff might have ſigned final judgment, 


but does it not till Trinity, and in Michaelmas charges defendant 


in execution, it is well, and defendant is not entitled to ſuperſedeas. 


Pierce v. , H. 24 G. 2. 1 Vilſ. 29). | 
So, if a cauſe reſts four terms, without any proceeding, judg- 


ment ſhall not be ſigned without a term's notice. Mad. Ca. 18, 
So, judgment ſhall not be ſigned after a verdict or writ of in- 
quiry, till four days excluſive. R. 1 Sal. 399. 


So, there cannot be final judgment in real or mixt actions with- 
out a peremptory rule on motion. R. 1 Sal. 399, 1 


On a rule for plaintiff's attorney to bring in the roll, it cannot 
be delivered by the counſel to the clerk of the papers, the attor- 
ney muff file it himſelf. M hiter v. Groombridge, P. 8 G. 2. B. 


K. H. 104] | 

[The court will not order plaintiff's attorney to bring in and 

enter up judgment, an the motion of a ſtranger, tho? in order 

that it may uſed as evidence on a penal ſtature. Hudſon v. Smith,” 
: | f 


M. 11G. 2. Andr. 22.] | 
But in perſonal actions judgment may be ſigned without motion. 
1 Sal. 399. | | 
So in real ations on a plea in abatement. hid. 
So, if the plaintiff does not enter up judgment after verdict for 
him, becauſe the damages are ſmall, the defendant may. Hard. 
219. | | 


So, if the defendant dies after the verdict and before judgment 
figned, judgment may be ſigned within two terms after. 1 Sal. 


401. . 
(0 plaintiff (in an action for arrears) dies before judgment on 

a Ipecial verdict, judgment may be entered as of the term in 
which the poſtea is returnable. Trelawney v. Biff of Wincheſter, 
H. 30G. 2. 1 B. M. 219.) 
| H h 3 | [On 


ch the defendant gives na- | 
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day of the next term. Mod. Ca. 191. 
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Jon a caſe reſerved for che conſideration of the court, if de, 
fendant dies pending the argument, judgment ſhall be entered 


nunc pro tunc. Aſtley v. Reynolds, M. 5 C. 2. Str. 159. 


{If defendant dies after judgment pronounced for him, the 
court will give leave to enter it up as of that term, tho” the appli- 
cation is ſix or ſeven terms after. Mayor of Norwich v. Berry, 
JJ 499-7: | 

_ [If defendant in error dies, pending a cur. adviſare vult, the 
court will give leave to enter judgment nunc pro tunc. Cumber v. 
Wane, P. 7 G. Str. 426.) 88 > | PS 

If judgment be ſigned or pronounced in any term, it may be 
entered upon a roll of the ſame term, at any time before the eſſoin 


So, if judgment be pronounced, and the roll not ingroſſed, it 


may be done many years after by leave of the court. Mod. Ca, 


59 


Tho! it be a judgment in error on an indictment for treaſcn, 


Oc. R. Mod. Ca. 59. 


[The court will not give lea ve to enter up a judgment of twen- 
ty years ſtanding, nunc pro tunc, Flier v. Earl Bolingbroſe, M. 
#2 C. Str. 639 ] F „ 

Vet the court may ſtay it by rule, till the cauſe is examined. 
And the court do not give leave to enter it of a precedent term, 
but it ſhall be continued till the preſent term. Mad. Ca. 184. 
on, X WY | | 
Il no fraud appears in plaintiff, but the judgment has not been 
docketed in due time by negligence, the court will not interpoſe 
to ſet aſide judgment on motion. Barnes 261 .] 

By rule of C. B. Eafl. 12 G. 2. it is ordered that after the 
firſt day of the next term all poſteas and inquiſitians, on which 
final judgments are ſigned, ſhall be left with the prothonotafies, 
in order that the judgments may be immediately entered. Barnes 
259. | . 1 ; Rs "2 , 


(N) Prateſtation, 


A Proteſtation is made to the intent, that the defendant or 
plaintiff may not be concluded by his plea or replication, if 
the iſſue be found for him. (Co. Lit. 124. 5. Pl. Com. 276. . 
As, in an action by a yillein againſt his lord, who pleads in bar, 
he muſt at the beginning of his plea make proteſtation, that he's 
his villein, otherwiſe, the plaintiff ſhall be enfranchiſed, tho' the 
iſſue be found for the lord. Lit. ſe@. 192, 193. e 

And a man may plead it in abatement, or take it by proteſta- 


tion and plead over. Lit. , 193. 


So a man may take a proteſtation in his replication : as, in a 
Jumpft, if the defendant pleads an agreement to take a bil] in ſa- 
tisfaction, the plaintiff may ſay, protefando that there was bo 
agreement and no bill given, that it was not ſealed. R. 5 Med. 


136. © 


— 


P LEADER. 


80 a man may take by proteſtation matter, which he cannot 
lead: as, in a præcipe in capite, the tenant cannot plead that the 
land is holden of B. and not of the king, but ſhall make proteſta- 


tion of it. 


In an action for taking goods of the value of 51. the defendant 


may make proteſtation that they were not of more than the value 

of 35. 44. Lut. 1320. 8 OO 
On an information the defendant ſhall take by proteſtation, tha 

it is a minus ſufficiens. Pl. Com. 1. a. 5 


The proteſtatjon muſt come after præcludi, non, Ic. and not 


before. PI. Com. 276. 6. | | 

hut a proteſtation, repugnant, or inconſiſtent with the plea, 

is not good: as, in replevin, for a taking in A. a proteſtation 
that he did not take, and a plea that there is no ſuch vill as 4. 
with an avowry by retorn habendo, is bad. Bro. Proteſtation. 1. 


So, if the defendant pleads a deſcent, which falls entry, and 
the plaintiff proteſtando that there was no deſcent, pleads con- 


tinual claim; for he does not acknowledge the deſcent by the 


proteſtation, and confeſſes and avoids it by plea, Bro. Protefla- 


tion 5. 


by proteſtation, that the plaintiff was not executor, and plead 


that A. was adminiſtrator, who gave to him; for it is the effect 
of the plea, that the plaintiff was not executor. R. Pl. Com. 


276. b. | 


In mayhem, if the defendant proteſiando that it was de ſon aſſault, 


pleads nul mayhem. Kel. 95. a. | 
Nor an idle and ſuperfluous proteſtation ; as, in an action by the 
executor of A. if the defendant makes proteſtation that A. did 
not make a will, and that A. did not make the plaintiff executor ; 
pro " made no will, the other part is included. PI. Com. 
„ | 3 
Vet an idle or repugnant proteſtation does not vitiate the plea, 


tho' it be ſhewn for cauſe of demurrer ; for the intent of a pro- 
teſtation is, that the party may not be concluded in another action. 


2 in B. R. inter Sir G. Warburton and. R. by C. B. M. 9 
nn. | # 

The proteſtation does not avail, if the iſſue be 2 him: 
as, if an iſſue is found againſt a lord, the villein ſhall be en- 


franchiſed, tho' he takes proteſtation, that he is his villein. Co. , 


Lit. 126. a. 3, 
ret if the vouchee takes by proteſtation the value of the 


land, and enters into warranty; tho” it is found againſt him, the 


proteſtation prevents a concluſion as to the value of the land. Co. 
Lit. 126. a, „ | 


(0) 


In an action by an executor, the defendant ought not to take 
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(o) Shewing of Deeds. 
00. 1.) When it ſhallbe. | 


1 N all actions, a man, who claims by deed and pleads it, ought 
to ſay hic in curia prolat if he is a party to the deed, for by the 
thewing of deeds in court, the court are to judge whether they 
are good. R. 10 Co. 92. a. Co. Lit. 35. 6. R. 2 Cre. 22. 
T4, 08. 3 1 | 
And therefore, if a man claims a villein, or any other thing 
which he cannot have without deed he ought to ſhew the deed in 
court. Lit. /. 183. * x 
So, if a man alledges an eſtate of freehold to be on condition, 


he muſt ſhew a deed thereof. Lit. J. 365. 


(0. .) If a man pleads a deed, he ought regularly to alledge a pro- 
2 fert of the deed itſelf. IE, e 


Or of the record, : 1 | 
And the printed act is not ſufficient, if he makes a profert of an 
act of parliament in plea. R. Sal. 566. Sh 
But by the ff. 3 & 4 Ed. 6. 4 U 13 El. 6. the exemplification 
or 3 of inrolment of letters patent, pleaded or ſhewed, ſhall 
be of like effect as the firſt letters patent, if the ſame had been 
pleaded or ſhewn. TL 25 | 
And therefore it is ſufficient to ſay, prout per erempl irrotula- 
ment. 1 Sand. 189. Sal. 566. | | 
So by the ff. 10 Ann. 18. a copy of the inrolment of any in- 
denture of bargain and ſale inrolled. 
- But, if he Js an inrolment, he need not ſay before whom 
the deed was acknowledged. R. Pl. Com, 105. a. je 
And if the inrolment be not effectual, the other party may 
. traverſe the inrolment, and it ſhall be tried by the record. /bid. 
{In debt on aſſignment of bail-bond, profert the bond is enough, 
without ſetting down the witneſſes names. Robinſon v. Taylor, 


T. 13 C. Fort. 366. 


(o. z.) 
What 


So, if a man pleads letters patent to him, or to another, to 
whom he is privy, or under whom he juſtifies, he ought to ſhew 
them to the court. 10 Co. 92. Mo. 849. Dy. 29. 6. 

So, in debt upon bond, he muſt ſhew the bond. 

So, where an action is founded on a deed, he muſt ſhew the 
deed : as covenant, c. 

And he muſt ſhew the original; for a counterpart is not ſuffi- 
cient. R. Noy. 53. 85 

So, in an action upon the caſe for the profits of an of- 
fice, he muſt ſhew the letters patent of the office. Per 2 J. 


88. 
Lat 85 


PLEADER. 


So, in debt by an executor, he-muſt ſhew to the court the let- 


ters teſtamentary. R. Hob. 53. Cont. if not demanded. 1 Rol. 


78. Vide poſt, (O. 16.) | 2 
[If the defendant prays oyer of the letters teſtamentary, it is 


ſufficient if the executor produces an exemplification of the pro- 
bate. Shepherd v. Shorthoje, H. 7 G. Str. 412. 5 | 
So, it he pleads payment with an acquittance, he muſt ſhew 
the acquittance. R, Sal 519. | : | 
But he need not ſhew to the court a writing not ſealed : as, if 
| he pleads a warrant of a juſtice of the peace, he need not ſay 
hic in curia prolat'. R. 3 Lev. 205. . 3 
So, if he pleads a ſheriff's warrant. D. 3 Lev. 205. 2 Cro. 
"2. | . e 
1 Or an award; for it is no deed. Sti. 459. Vide Arbitra- 
ment, (I.) x | 
Or a policy of inſurance. 1 Sid. 386. 


{Plaintiff is not obliged to ſhew a promiſſory note or bill of 
exchange, on motion. Odiarne v. Duke of Grafton, H. 1727. 


Bund. 243+] | P 
So, tho? it be under ſeal, if it be not a deed: as. a compoſition 


with creditors on the f. 8 (or 8 & 9) V. 3.18. K. Mod. Ca. 58. 
(Vide Ld. Raym. 967.) | | 


So, a man, who claims any eſtate or intereſt by a deed muſt 


(O. 
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4.) 


Where ane 


ſnew the deed, tho' he is no party to it. 10 Co. 92. a. Co. Lit. 
| is privy. 


226, 2. 
As, if there be a releaſe of a right to tenant for life or in tail, 


he in reverſion or remainder, who pleads it, mult ſhew the deed. 


Lit. J. 453. | | : | 
Or, it it be to him in reverſion or remainder, if the tenant 


for life pleads it, he muſt have it in his hands. Lit. /. 
452 5 
So, if a confirmation be to tenant for life, remainder to A. he 
ſhall not have waſte or other benefit by ſuch remainder, with- 
out ſhewing the deed. Lit. ſ. 573. : 
So, if the defendant, being a tinner, plead: a privilege grant- 
ed by charter of Ed. 1. to tinners not to be ſued out of the 


ſtannaries, he ought to ſhew the patent for he is privy to it. R. 


Mo. 849. 


Tho? he has only part of the eſtate, which was granted by 0. 5.) 


original deed: as, if an eſtate be granted by letters patent, the 
leſſee of part mult in pleading ſhew the letters patent. R. 10 
Co. 92. a. Dub. Dy. 29. b. Semb. cont. 2 Cro. 70. 

So it the grantee of a rent grant a part of the rent to another, 
the ſecond grantee ought to ſhew the firlt deed. 3 H. 6. 20, 21. 
10 Co. 93. a. . 


Or claim 
only part of 


the eſtate. 


If a man juſtifies under one, who is ri 
i b , is party or privy to a (q, 6. 
deed, in pleading he muſt ſhew the deed. 10 Co. 92. 4. Co. 3 5 


Li. 226. . 


priv Ye 


| under a 
As, party or 
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(O. 5.) 
Tho' no- 
thing is 
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As, if he juſtifies as ſeryant to the leſſee of a patentee. K. 10 
Cog, 4 4 Orv. $17. 7 | | 
Or, to a leſſee, who by a covenant in his leaſe has power to 


take trees for fireboot. R. 2 Cro. 292. | | 
Or, as ſervant to a leſſee of tithes. R. 2 Cro. 360. 


And if a deed is neceſſary, he who pleads it muſt ſhew it, tho 
nothing is conveyed or transferred by the deed, but it relates to 


conveyedby collateral matter: as, if a man pleads attornment by a corporati- 
the deed, if on to a grant to him in reverſion, he muſt ſhew the deed of at- 
a deed was tornment, tho' he claims nothing from thoſe, who attorned, which 


neceſſary 


(0. 8.) 
If he be a 


ſtranger. 


is only a conſent. 6 Co. 38.6. | 
(O. 8.) When it is not neceſſary. 
But if a man be a ſtranger to the deed and claims no. 


thing out of it, nor juſtifies as a ſervant to one, who is party 
or privy, he need not ſhew the deed, tho! he pleads it. 10 Ce, 


_ 03, 94. : | | 
? As, if he comes in not by the party to the deed, but by a& of 


law, and therefore cannot provide for the ſhewing of the deed: 
as, if guardian in chivalry in right of the heir enters for a con- 


dition broken, he need not ſhew a deed of the condition. Co, 


Lit. 225. 6. 85 
So tenant by ſtatute merchant, ſtaple, or eleg#. Co. Lit. 225. 


6.5 Co. 75. a. 


Zo tenant in dower, Co. Lit. 225.6. | 
If a miniſter ſyes for an augmentation on the ff. 29 Car. 2. 


reſerved by a dean on a demiſe by indenture of lands belong · 


ing to his deanery, he need not ſhew the indenture, for it is ſuffi- 
cient to ſay penes ſe remanen*. R. 3 Lev. 83. | | 

A bailiff, who juſtifies under a juſtice of peace, need not ſhew 
the commiſſion. 20 H. 7. 7.4. 

Nor a man, who pleads a patent to a ſtranger. R. Hard. 18). 

Nor cęſtuy que uſe, who pleads a grant of an advowlon 
by a deed to B. to his uſe; for the deed belongs to B. K. 
2 Cro. 27. | | 

So, an aſſignee of a debt npon bond by commiſſioners of bank- 
rupt ; for he comes to it by act of law, and therefore need not 
ſhew the bond. R. Cro. Car. 209, | 

So, if there be a covenant to ſtand ſeiſed to the uſe of B. he, 


who claims under B need not ſhew the deed of covenant in 


pleading ; for B. is in by law, viz. by the fl, 28 H. 8. 10. of uſes. 
Semb. Cro. Car. 442. : 

So an executor of a feoffee need not produce the deed, by 
which the plai::tif enfeoffed B. to the uſe of the teſtator, in 
debt on a bond for performance of a covenant of the ſame deed. 
R. Lnt. 483. | 

{If plaintiff claims nat the land but only a rent hare, je 
is not neceſſary ; for the charters belong to the owner of the wy, 
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and the owner of che rent · charge is not intitled to them. Mbit - 
fell v. Fauſſet, H. 1749. 1 Vezey 387.] | | 
Yet, if the deed belongs to him, he muſt ſhew it, tho' he came Ab 9 
to the æſtate by act of law: as, the lord by efcheat ſhall not plead here the 
| | a condition to defeat a freehold without ſhewing it. Co. Lit. deed be- 
„ jo | longs to 
So, tenant by the curteſy ſhall not plead a condition made by him. 
his wife, tho? he is in by act of law; for it is preſumed that he * 
has the deeds which belonged to his wife. Co. Lit. 226. 3. 
So, if the uncle of a tenant in tail enfeoffs another with war- 
ranty, who afterwards releaſes the warranty to the feoffor, and 
the uncle dies, if the tenant in tail pleads the releaſe, he muſt thew 
it, for it belongs to him after the death of his uncle. Co. Lit. 


393- 4. 


So a man, who pleads a deed to which he is neither party (O 10. 
nor privy, need not ſhew it, if the eſtate he executed: 5 he If theeſtats 
pleads a feoffment to A. upon a condition and entry for the oa. 
condition broken, and afterwards a deſcent to the defendant, 
he need not ſhew the deed of condition; for it is executed. Co. 
Lit 336. ©... | | | 
| 80, if he pleads a mortgage and payment at the day, he need 
not ſhew the deed, for the condition being performed the deed 

perhaps was delivered up. /b:d. . | | 

So, if a mortgagee demiſes for years, and the mortgagor re- 
enters, in debt for rent againſt the lefſee afterwards, he ſhall 
plead the mortgage and re-entry, without ſhewing the deed. 
G | | | | 

So, if a confirmation be to a leſſee for life, remainder to 4. 
in waſte, Cc. by A. after the eſtate executed he need not ſhew 
the deed. Co. Lit. 317.0. 1 

So, if defendant pleads an aſſignment of a leaſe, the plaintiff 
replies, that the leſſee could not aſſign without the leſſor's licence 
by deed, and the defendant rejoins that he had licence by deed, 
he need not ſhew it; for it is executed. R. 6 Co. 38. 6b. R. 
2 Cre. 102. ; | 5 INE. 


But a party or a privy to a deed mult ſhew it, tho” the eſtate (O. 11.) 
be executed: as, the leſſor himſelf cannot plead a condition and 3 10 
entry for the condition broken, without ſhewing the deed, tho? — or 
the condition be executed. Co. Lit. 227. 6. 228. b. „ 
So, if the plain iff detains the deed, the defendant may plead (O. 12.) 
without ſhewing it: as, tenant in aſſize may plead a feoffment Iſthe ſhew- 
on condition and entry, and that the plaintiff entred and took N. J. _ | 
the cheſt where the deed was, Qc. and detains it without ſhewing other Sho 
the deed. Co. I. it. 226. a. 5 | > RL 
So, in walte, the defendant may plead a releaſe, and that the 
plaintiff got poſſeſſion of it, and detains it, without ſhewing the 
releaſe. 5 Co. 75.4. 5 8 


80 


\ 
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go the plaintiff may declare that by indenture, which the de- 
fendant genes ſe retinet, A. demiſed the rectory to the defendant 


who thereby covenanted to find a prieſt, and to pay him 20. 
per ann. and that the plaintiff was found, and now brings debt 
for the 207. without a-profert in cure for neither the indenture 
nor counterpart belong to him. R. 3 Lev. 83. 


(o. 13.) So, ifa deed be ſhewn in court and denied, for which reaſon 


Or be im- it remains in court, it may be pleaded in another court without 


PRs. ſhewing it. 5 Co. 74- 6. oy 
80, a deed may be pleaded as oft by time and accident, with. 
ont profert. 3 Term Rep. 151. where the queſtion is ſatisfadorily diſ. 
cuſſed. Vide 1 Veſey 387. which ſeems cont.* * 


So, if letters patent, which are in their nature matters of re- 
cord, are of record 2 che ſame court, they may be pleaded 


without ſhewing. 5 Co. 74. b. Sal. 497. 

Otherwiſe, if in its nature not matter of record; for a deed 
inrolled in the ſame court cannot be pleaded without ſhewing. 
5 Co. 74. 6. | 

So, there ought to be a profert of letters patent inrolled in 
another court, or of an exemplification thereof. Sal. 497. 


(O. 14.) So, if there be a deed, when it was not neceſſary, whereby no 
If the deed eſtate or intereſt is conveyed, a man, who pleads it, need not 
we ogra ſhew it to the court : as, if a leaſe be on condition that he will 
conveyed not aſſign without licence, and the leſſee pleads. a licence by deed, 
nothing, he need not ſhew the deed ; for there is nothing conveyed by 

it, and a licence without deed would have been ſufficient. R. 
6 Co. 38. | | 

80 if the condition be that he will not aſſign without deed, 
and he pleads an aflignment by deed, he need not ſhew the 
deed, for a deed was not neceſſary ex proviſione legis, but only ex 
grovifione hominis, 6 Co. 38. 6. | 

So, in debt for rent upon a leaſe by indenture, the plaintiff 
need not ſhew it; for the leaſe is the foundation of the action, 
and it need not be by indenture. Per 2 J. Cro. El. 711. 6 Co. 
38. J. in marg. 

In quare impedit, if the plaintiff makes title by a grant of 
the next avoidance to A. who made executors, who granted to 
him, he need not ſhew the letters teſtamentary, for the grant 
to the plaintiff was good, tho” the will was not proved. R. Dy, 


1 . | 


(O. 15.) So, if the deed pleaded be only in the inducement to the 
Or be al- . : | | gt 
I-dged in action or bar, it need not be ſhewn to the court: as, in a ſuit 
the induce- in the excheguer by the king's farmer, he need not ſhew the 
ment to the deed, whereby he is farmer; for it is collateral to the action. 
ation or 6 Co. 38. b. | Os 

158 So, in an action on the ff. 2 Ed. 6. 13. if the plaintiff declares 


that the king granted tithes by letters patent to A. for life, who 


leaſed 
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| leaſed to the plaintiff for years, he need hot ſhew to the court the 


letters patents, which are only conveyance to the action. R. 2 
ro. 70. : | 

: 80 in an action for diſturbance of a way, if the plaintiff de- 

clares that a corporation, and all gue effate, Ec. in ſuch a meſ- 

ſuage, have a'way, he need not ſhew the deed, whereby the eſ- 

rate was conveyed to the corporation; for it is only inducement. 

R. 2 Cro. 673. | AN ZING 

So, in replevin, if the avowant claims by a gue eflate a hundred 
to which a leet is incident, he need not ſhew the deed, whereby 
the hundred is claimed, for this is only inducement to the leet. 
2 Leo. 74. | LL | 

So, in treſpaſs, if the defendant juſtifies by command of the 
heir of A. who died ſeiſed, and the land deſcended to his heir 
and the plaintiff ſays, that 4. by indenture covenanted to ſtand 
| ſeiſed to the uſe of B. c. and by his licence, &c. and traverſes 
the dying ſeiſed, he need not ſhew the indenture, for it is only 
inducement to the traverſe. R. Cro. Car. 442. Jon. 377. 

So, in treſpaſs, if the defendant juſtihes by 4's dying ſeiſed, 
and a deſcent to him, and the plaintiff ſhews that before A. 
was ſeiſed, B. being ſeiſed made a leaſe to D. who died, and 
plaintiff's wife took out adminiſtration and traverſes A. s dying 


ſeiſed, there is no need of a profert of the letters of adminiſtra- 


tion to his wife; for it was only inducement to the traverſe. R. 
Heb. 38. 3 1 | 
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So, if a man pleads a deed by way of diſcharge, and not in (0. 16.) 


order to make a title, he need not ſhew it to the court: as, in bar 
to an avowry made by a corporation for rent and ſervices, if the 
plaintiff pleads a leaſe of the manor made to A. who demiſed to 
him, he need not ſhew the deed, for it is pleaded by way of diſ- 
charge, and he does not claim title by it. R. Mo. 870. 
So, in an action againſt an adminiſtrator, if the defendant pleads, 


original purchaſed before adminiſtration granted to him, he need 


not ſhew the letters of adminiſtration, for he doth not intitle him- 
ſelf by them. R. Lut. 10. | 


In an aQtion by an executor, if the defendant pleads, admini- | 


tration granted to another, he need not ſhew the letters of admi- 
niſtration. R. Pl, Com. 277. a. | 


If there be a grant to the lord of a manor that the tenants of 
the manor ſhall be diſcharged of toll, and a tenant pleads ſuch - 


diſcharge, he need not ſhew the grant. 20 H. 7. 6. 6. Cont. per 

Brudnel. 20 H. 7.7. a. | | | | 
So, in a writ, founded on a deed, the deed need not be 

ſhewn. | | | 
So alſo in a ſcire facias by an adminiſtrator or executor upon a 

recognizance to his teſtator, he need not ſhew the letters teſta- 

mentary, R. Cro. EI. 592. ; 

| If 


If the deed 
be not men- 
tioned, to 
intitle him. 
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ö | (0. 17.) When the. not ſhe wing is aided. 


If a man did not ſhew a deed to the court, when he ought, 
the omiſſion was eſteemed; matter of ſubſtence, and not help. 
ed upon a general demurrer. Dub. 1 Leo; 31@. R. 2 Cro. 292. 
R. 10 Co. 94. D. 1 Fol. 20. D. Hob. 233. K. 2 Cre. 32, 
R. cont. Sal. 497. D. cont. 1 Leo. 300. Cro. EI. 153. Ace. 
Mo. 885. | 

But now it is aided on a general demurrer. R. Tut. 1355, 
and by the ff. 4 & 5 Am. 16. it is enacted, that no excep- 
tion ſhall be taken for not alledging the bringing into coun 
any bond, indenture, or other deed, unleſs ſhewn for cauſe of 
demurrer. = a 

So an omiſſion of profert hic in cur literas leſtamentar in an 
action by an exeoutor, was ſubſtance, and not aided on a general 
demurrer. R. Hob. 83. R. 2 Cro. 409. 412. 3 Hul. 223. 
R. Cro. El. 551. 9 

But now it ſhall be aided. R. 2 Sand. 402. R. 1 Sid, 249, 
R. Lut. 301. and it is ſo enacted by the ff. 4 & 5 An. 16. 

So the omiffion of letters of adminiſtration was held to be ſub- 
ſtance. Hob. 233. | 

But now it ſhall be aided on general demurrer. R. 1 Vent. 
222. 1 Sid. 98. and it is ſo enacted by the f. 4 C5 An. 16. 

And by the ff. 16 & 17 Car. 2. 8. after verdidt no judgment 
ſhall be ſtaid or reverſed for want of alledging the bringing into 
court of any bond, bill, indenture, or other deed, mentioned in 
the declaration or other pleading, or letters teſtamentary, or letters 
© of adminiſtration. 

b So, if the declaration alledged matter of record, and did not 
_ conclude prout patet per recordum, it was ſubſtance. 
But now it ſhall be aided on a general demurrer. R. 1 Med. 9. 


Vide fl. 4 & 5 An. 16. Vide ante, (E. 29.) 


C) Oper. 


| (P. 1) Of Deeds. 


IF a man profert in cur a deed, it remains in court, in jadg- 
ment of law, the whole term, in which it is ſhewn ; for the fi 
whole term is but one day. R. 5 Co. 74. Hymark. Co. Lit. L 

231. 5. Lut. 1644. Sal. 497. | 
And, if the deed be denied, it remains in court till the ples is 
By determined, and the euftos brevium has the cuſtody of it. 5 C. 
| 74. 3. Co. Lit. 231. 6. Mad. Ca. 235. | 

But, if it be not denied, after the end of the term in which it . 


was ſhewn the law adjudges it to be in the cuſtody of the party 
| | biwſclf; 


| 
) 
1 
$ 


if; 
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himſelf; for there is no officer in court to whom the charge of it 

belongs. 5 Co. 74. 6. Ca. Lit. 231. b. Sal. 497. 3 
So, letters teſtamentary or of adminiſtration do not remain 

in court omnino z for they may be neceffary elſewhere, Sal. 


| we” a deed is brought into court by one party, the other may 


demand oyer of it at any time whilſt it remains in court, and 
take advantage of any proviſo or clauſe in ſuch deed. R. 5 Co: 
4683 | | 1 Ss 
So, if a deed be brought into court by one tenant or defendant, 
the others may plead in bar any matter in ſuch deed, without 
having it in hand. 5 Co. 74. 6. gs 

And therefore, tho' a deed be not denied, yr of it may be 
demanded in the ſame term in C. B. as well as in B. R. Tut. 
1644. | | | 
And by the courſe of B. R. oyer may be at any time before 
— tho\,it cannot be in C. B. after term, or after an impar- 

ance. Terms de Ley. But it is ſaid that it ſhall not be after im- 
parlance to another term. 2 Lev. 142. Vide Bro. Oyer 16, 17. 
3. 39. | | 1 | | 
- [Oyer muſt be demanded before rule to plead is out. Barnes 

241. 329. 268. 326. 

* And by the plaintiff oyer cannot be demanded in another term 
than tat in which the plea is filed. Per Buller J. 1 Term Rep. 
149.* | 

So, by the courſe of B. R. no imparlance or continuance is 


entered before replication, rejoinder, Ic. tho? day be allowed for 


two or three terms, to reply, c. and then the replication, re- 
joinder, c. being entered generally, may take advantage of the 
deed mentioned in the bar, c. for the whole ſhall be under- 
ſtood to be in the ſame term. R. 5 Co. 75. a. Wymark. Semb. 
Lane, 39. | 

If the defendant demands oyer of an obligation, he ſhall not 
have eyer of the condition, unleſs he demands that alſo. Mod. 
Ca. 237. . | 

But if he demands oyer of an indenture, which refers to matter 
indorſed, it is not a compleat oyer, if he has not oyer of the indorſe- 
ment alſo. R. Mod. Ca. 237. 

[Oyer ſhall contain the names of the witneſſes, and all memo- 
tandums on the bond. Barnes 263.} 

(If there are two counts for the ſame debt on one policy of in- 
ſurance, defendant cannot have oyer of two policies. Boiffter v. 
Londen Aſſurance Company. P. 9 G. 2. B. R. H. 243. 

If oper be demanded of a deed thewn in a plea, it becomes part 
of the plea. 1 Sand. 317. 5 | 
So, if there be cher of a deed ſhewn in a declaration, it will be 
part of the declaration. | 7 

So, if the party has not the deed, which he ſhews in his declara- 
tion, Cc. and ꝙer of it is demanded, the court on an affidavit will. 

N | | oblige 
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oblige the other party to produce bis cuunterpart, or will grant 


an imparlance. 2 Co. 429. 1 Sid. 50. | When 

So, if an action be founded on a writing, as a policy of aſſu- 
rance, where a profert is not neceſſary, the court may grant an 
imparlance, till a ſight given of the writing, if the defendant 
cannot have it otherwiſe. Semb. 1 Sid. 386. 


[Oyer of a deed, in covenant, cannot be diſpenſed with, tho” 


ſhewn to be. loſt, and defendant have the ocher part in his hands. 


Soreſby v. Sparrow, P. 16 G. 2. Str. 1185. Vilſ. 16.] Vid. 


ante, (O. 13.) | 

But where a note is only evidence of the aQion, the court will 
not direct a ſight of it. R. 1 Sal. 215. | 

But a man cannot demand oyer of a deed, which is not in court, 
and therefore in debt upon a bond with a profert in cur” if the de- 
fendant demands oyer of the bond and condition, which appears to 
be for the performance of the covenants in an indenture, he can- 
not demand oyer of the indenture ; for it was not brought into 


court. R. 1 Sand. 9, 122. Sal. 498. 
So, in debt on a recognizance, the defendant cannot demand 


oyer of it, if it was not acknowledged in the ſame court; for a re- 


cogniſance in chancery or other court is not brought into court as 
a bond is. R. Poph. 202. | | 
Soin a ſcire facias, on a recovery of an annuity by deed, the 
defendant cannot demand oyer ; for the action is founded yn the 
recovery, not on the deed. Bro. Oyer 1. 32. 
So, if the defendant juſtifies by a precept of a juſtice of 
peace, the plaintiff cannot demand oyer of the precept. Bro. 


13. | | 
So, it the defendant demands oyer of a will, &c. whereof the 


plaintiff makes a profert, Ec. when he need not, it ſhall not be 


allowed. Sal. 497. | 


Su, if the defendant demands oyer of a deed when it is not 


demandable, and the plaintiff gives yer, he thall not be con- 


_ cluded thereby, but may afterwards make his gyer compleat. R. 


Sal. 498. | 
If the defendant demand eyer, when it ought not to be grant- 


ed, it is bad. Sal. 498. e 1 | 
But the plaintiff cannot in his demurrer ſay uad placit prædid 


eft minus ſufficiens. R. 2 Lev. 142. 


And if a man demands oyer of a deed, nor jn court, it is bad on 


a ſpeciul demurrer. R. 1 Sand. 9. 
But it ſhall be aided on a general demurrer. R. 1 Sard. 9. 


89, if the defendant demands oyer of an indenture, not mention- 
ed in the declaration, and the plaintiff gives it, the defendant may 
plead thereon. Med. Ca. 237. ES 

If a man craves eyer of a deed ſhewn in a declaration, which is 
granted, the other cannot ſay that the deed read is not the ſame on 
which he declared; for the reading is the act of the party him- 
lelf, by which he i: concluded. R. Lut. 1644. Ped 
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Otherwiſe, if oyer is demanded of a writ, c. he may ſay that 


it is not the ſame ; for the reading is the act of the court. Per 3 
F. Tracy cont. Lut. 1644. | 


and in his plea recites the deed different from the true deed, the 


plaintiff by his replication may pray that the deed may be inrolled; | 


and: ſo procure it to be truly inrolled. WE 
. [Defendant after oyer may plead the general iſſue, without tak- 


ing notice of the oyer, and plaintiff cannot, when he makes up the 


iſſue, inſert the oyer at the head of the pleas; if he would avail 


himſelf of it, he muſt pray it to be inrolled at the head of his re- 


plication at his own expence. Weavers Company v. Foreſt, M. 19 
- GC. a7 „ > | 


[In C. B. if eyer prayed and not pleaded, plaintiff may inſert it 


in the plea; it is only where it is not prayed that he is obliged to 
have it inrolled on his replication. Barnes 325. ] 5 | 
So, if the oyer be imperfect, but not varying from the deed, and 
the defendant demurs, he ſhall not take advantage of it; for he 
might inſiſt upon a compleat yer. R. Sal. 602. 9 
(If a bond is in the hands of a third perſon, the court will 


compel him to give er of it, and produce it at. the trial; tho” 


he is a barriſter, and alledges it was left in his hands to await 
the event of a ſuit depending ; for defendant may avail himſelf 


of that by plea. White v. Earl Montgomery, 1 19 C. 2... Ss 


1198.] 


(If defendant pleads with a profert, and ozer is demanded, . 


plaintiff may ſign judgment if it is not given in two days. Barnes 
7 | 

ln B. R. the two days are excluſive of the day on which the 
yer is demanded. 2 Term Rep. 40.* | | 


(P. 2.) Of Writ and Record. = 2 


So a man may demand oyer of a writ or other tecord alledged 
in pleading : and therefore the defendant may demand oyer of the 
original. Vid. infra, contra in modern practice.“ 

So may the garniſſiee. Bro. Oyer 11. | | 

But ſhall not have oyer of meſne proceſs : as, of re-ſummons 
on default, fc. Bro. Oyer 3. 18. 


So, in error, the defendant ſhall not have ozer of the original, 


but of the record he may have. Bro. Qyer 19. 

Nor in attaint. Bro. Oyer 19. | | 55 
So. in a ſcire facias againſt an executor on a recovery, 
- defendant way demand oyer of the record. Bro. Oyer 12. 
26. 35.----- 1 a 8 33 

So, in debi on a judgment. Semb. Bro. Oyer 14. 26. 

[Plaintiff may have a rule to reject plea of a recovery in the 


lame court, unleſs ener. Hunter v. Wiſeman, H. 2G. 2. Gn 


v. Thompſon, T. 3G. 2. Str. 823] 
V. = | 


Vos. But 


So, if the defendant demands oyer of a deed, which is granted, 
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But in 1 on a Nebsrty in an inferior court of record, che de- 


fendant ſhall not have oyzy of the record; for it remains i in the 
inferior court. Bro. Oyer 8. 
Nor of a record in another court. Bro. Oyer 26. 


Or after 1 to another court by a rerordare, m Ee. 


tre Oyer 4. 3 
So he hall us have oyer of a e when it is only eonvey- 


ance to the action, as in eſcape. Bro. Oyer 29. 


So he A 4" _ yer of a record, when he is a party to it. 


Bro. Oyer 1 

(If Wan lg tender before original, and'plaintiff replies 
original purchaſed before time of tender pleaded, the court will 
not make rule for oyer of original, which is a record. Barnes 


349] 
* The defendant-is not intitled to yer of the original, and if he 
7 oyer, the plaintiff may ſign judgment without taking any no- 
tice of it. Doug. 227. (215.)* 


And now oyer will not in general be granted of a record. 1 


Term Rep. 150. * 

So, in ſcire facias on an office found for the king, the defendant 
thall not have oyer of the office; for it is recited in the writ. Bro. 
Oper 22. 

The defendant ſhall not plead in abatement of the writ before 
Her of it. 

Nor variance between the writ and count. R. Sal. 658. 

[If defendant pleads variance between writ and count, hour 
= he ſhall anſwer over. Yanderplank v. Banks, H. 32G. 2, 

ill. 85.] 

[After oyer, defendant may plead nul tie! record, without inſert- 
ing the eyer; and plaintiff, if he pleaſes, may inſert it in his repli- 
cation. Simmonds v. Parmenter, T. 18 G. 2. Wilſ. y. 

So the defendant ſhall not plead condition performed, before qr 
of the bond. Bro. Oyer 16. 25. 

Hut the defendant ſhall not have gyer after imparlance. Bite. 
Oyer 14. Per Holt. Mod. Ca. 28. 

Nor after plea in abatement. R. Mod. Ca. 28. Cal. 498. 

Demand of oyer was anciently made in court; but now it is made 
by one attorney of the other. Mod. Ca. 28. 

And when oyer ought to be granted, the defendant need not 
plead before oyer. Mod. Ca. 28. 

But the defendant cannor take a copy of.; a writ from the re- 
cord, to make oyer of it, without the plaintiff's conſent ; for it 
ought 1 be demanded of and granted by the other party. 

Ca. 2 

So, in covenant on an indenture, the dee cannot, without 
2 oyer, ſet out the indenture 1 plead, coveriants fer- 
formed. R. Mod. Ca. 154. 

If over is granted, when it need not, it is no error. Med. Ca. 


: 28. Sal. 498. . 


r 
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* Aw the party craving oyer, ſhall be entitled to take the 
whole inſtrument as part of His © pa 8 plea. | Doug. 467. 


(479 


Otherwiſe if it be dented; when it . to be Wks. | 
Med. Ca. 28. Sal. 498. RO 


(OY Demurrer: 
(Qt) What it is. 
EMU RRE Riis, when for the inſufficiency of the c count; 
plea, &c, in point of law; the other party demurs, 
and refers it to the judgment of the court, L: t, 71. 6, L 
Mod. 132. 
(Q. 2.) How it Gall be delivered, E- 


And in C. B. a demurrer to a plea, He- need not be re. 
ceived, unleſs it is under a ſerjeant's hand. 3 Leo. 222. Comp. 


oft, 41. 


But this does not extend to a demurrer on a challenge to an 
array. 3 Leo, 222. 

(If the joinder in demurrer i is ſigned by counſel, at the time 
of accepting the paper - book, it is ſufficient, tho” it was not 


| ſigned when delivered. Barnes 156.] 


A demurrer to an indictment ſhall not be received after ver- 


dict. R. 1 Sid. 208. 


If a defect in pleading will not be aided by verdict, it is 
ſafer to join iſſue on the fact than to demur; for the fault i in 
law will be conſidered afterwards. 4 Co. 14. 4 

If there be a demurrer to part, and iſſue to part, the de- 
murrer ſhall regularly be determined firſt. Co. Lit. 72. a. 

Vet it is in the diſcretion of the court to try the iſſue before 
the demurrer is determined. Co. Lit. 72. a. Semb. Dal. 2. 

But now where iſſues are taken to ſome of the pleas, c. 


and demurrers to others, the plaintiff has a right to argue the 
demurrers either before or after the trial. 2 Term. Rep. 394.* 


If there be judgment for the plaintiff on a demurrer, he, 
may, if he pleaſes, enter a non pros on the iſſue, and have 4 


vVrit of inquiry on the demurrer, but not without a nen pros 


to the iſſue. R. 1 Sal. 219. 
[On judgment for plaintiff, on demurrer.to one count, he 

may execute writ of inquiry, without a non pros to the iſſues, 

which he may ſupply when he enters final Judgmeat. Fleming 

v. Langton, M. 9 G. Sir. 532.] 
lf there is judgment on demurrer as to one count, plaintiff 

may enter nolle proſegui as to the reſt, and need not be amerced. 

Davis v. . N. 10 G. Str. $74] a 
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Il one parij demurs, the other muſt join in demurrer. Send, 
OATS 8 | | | is 
Or amend, or diſcontinue his action on payment of coſts, 


of * 


Per rule 1654. Mills 29. 5 | 
And if demurrer be joined, it cannot be waved afterwards 
without conſent. R. Cro. Car. 513. | 
Yet the king if he pleaſes, may waive a demurrer. As in 
an information by qui tam. Cro. Car. 347. | 
When demurrer is joined, the court ſhall adjudge upon the 
whole record, and not only on the point referred to the court by 
the demurrer. R. Hob. 56. | | Oh 
And if the defendant makes default at the day given afier 
demurrer joined, there ſhall be final judgment againſt him. 
Mod. Ca. 5. 
But, on a demurrer to aplea in abatement, the defendant can: - 
not inſiſt upon a defect in the declaration. Lat. 1592. 1667. 
Yet this does not extend to a plea in abatement, which may 
| alſo be pleaded in bar. Semb. Lut. 1604. | | 
2 It muſt be entred on the roll the term it rs joined of. Barn 
| 328.7 8 
After joinder, plaintiff tenders paper- book to defendant, if 
he refuſes to accept and pay, judgment; if he accepts, plaintiff 
moves for confilium. Barnes 163. 165.] 
[Defendant may demur after iſſue tendered, and it may (on 
leave) be ſet down after paper-day. Barnes 296. 
[After iſſue joined demurrer cannot be received; therefore, 
tho one record is averred by plaintiff, and another is denied by 
defendants, and fo no proper iſſue joined, yet after iſſue demur- 
rer ſhall be ſet afide; and advantage muſt be taken of the im- 
propriety in arreſt of judgment. Barnes 84.] | 
| [Defendant may demur, if the replication does not offer a 
fair iſſue, and affords reaſonable cauſe of demurrer, tho? he 
has had time to plead, on conſenting to plead ifltable'plea, to 
rejoin gratis, and take ſhort notice of trial. Dewey v. Sepp, P. 
1 ir rid} | 
[Court will give leave to withdraw demurrer, after it is ſet 
down to be argued and trial loſt, on colts, Barnes 155. 
(Tho? the court will ſometimes give leave to withdraw a de- 
murrer and ptead, afier demurrer argued, yet not after trial of 


other iſſues. Robinſon v. Raley, P. 30 G. 2. 1 B. M. 316. 


(Q 3.) The Form of a Demurrer. - 
lt deferidant demurs after ifſue joined upon de injuria ſua pro- 


pria abſque tali cauſa,” it is a diſcontinuance, and ill> Aſlett v. gos 
Vincent, P. 13 G. Id. Ruym. 1482) [wa 
A demurrer ought to be to the whole plea, otherwiſe it is a as | 


diſcontinuance for the whole. Per Chamb. 2 Rol. 350. Vide 
Plec and Replication, ante, (E. 1. F. 4.) | | 2 
n 


- 
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And therefore if the defendant pleads three pleas, and the 


Jaintiff in his demurrer ſays quod placitum prædictum eſ minus ſuf . 
Liens, it is a diſcontinuance, R. Tel. 65. a 
| So, in treſpaſs for taking and carrying away goods, if the de · 


fendant guoad the taking demurs, and ſays nothing to the carry- 


ing away, it is a diſcontinuance, R. Tel. 5. 


So, in treſpaſs for taking and carrying away goods, if the de- 


fendant juſtifies, and the plaintiff guoad placitum to the taking the 


oods, and, the matter therein demurs, and the defendant Joins 


nin this form ex quo the plaintiff acknowledges the taking petit 


judicium, without mention of the carrying away, it will be a 
diſcontinuance. R. 1 Brownl. 192. Tel. 35. 8 Pe 


So, if ademurrer is to a replication to a plea in abatement, 


and prays that the writ may abate, and the plaintiff joins in de- 


murrer praying his damages, as where the demurrer is to a 


plea in bar, it will be a diſcontinuance, R. Sho. 155. 
[After plea in abatement and replication, if defendant demurs 


and plaintiff joins, he muſt pray re/pondeas oufter, and not judg- 


ment and damages, but if he does, he may amend on payment 
of colts. Anon. P. 24 G. 2. 1 Vilſ. 302.] | 
So, if the defendant pleads to part, and ſays nothing to the 


reſidue, and the plaintiff demurs, it is a diſcontinuance, for the 


demurrer ſhall not be intended to be for the not pleading to part; 


for the plaintiff ought to have prayed judgment on a nil dicit, 


R. 1 Rol. 488. J. 5. 


But, if the deſendant demurs to a ſcire facias or declaration, 


and concludes his demurrer in abatement, the plaintiff may join 
in bar and ſhall have judgment; for the matter being ſufficient, 


and confeſſed by the demurrer, the defendant ſhall not avoid 


judgment by his concluſion. R. 3 Lev. 223. 


If a count or declaration does not contain a good cauſe of 
ation, there may be a demurrer to it. | 

If the declaration is founded on a bond or other ſpecialty, the 
defendant may demand oyer of the ſpecialty, and if it ſhews no 


cauſe of action, he may demur; for the deed on oyer is part of 


, 


the count. Vide ante, (P. 1.) 


If declaration on recognizance of bail does not ſet out con- | 


dition, defendant cannot demur; it may be abſolute; if condi- 
tional he ſhould plead nul tiel record. Barnes 339. ] | 
But if the defendant demands oyer of a bond, which appears 
to be made by many jointly, and thereupon he demurs, it is 
bad; for perhaps the others did not ſeal or execute the bond. 


Jon. 303.) 
Pu if there are ſeveral counts in the ſame declaration, ſome 
good and ſome bad, and the defendant demurs generally to the 


* Whole declaration, the plaintiff ſhall have judgment for ſo much 


as is good 1 Sand. 286, Vide ante, (C. 32.) 


If on action for crim. con. defendant pleads not guilty, and no- 
guilty wi. hin ſix years, and iſſue to the firſt, demurrer to the ſe- 


113 | cond, 
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cond, verdict for plaintiff on iſſue, and plea held good on he 
demurrer; there ſhall be judgment on the demurrer for de: 


fendant, and plaintiff have no damages. Cole v. Sayer, H. 32. 


G. 2. 2 Wilſ. 85.] | 
So in an action on the ff. 13 Ed. . againſt an hundred for a 


robbery of money and goods, if it is bad for the goods, on ade- 


murrer to the whole the plaintiff ſhall have judgment for the 
money; for they are in their nature ſeveral. R. 2 Sand. 380. 

So in covenant, where one breach is bad, the other good. 
2 Sand. 380. Vide poſt, (2 V. z.) 


So in trover, Ec, where one article is inſenſible or uncertain. 


R. 1 Sal. 218. | : 


The uſual form of a demurreris, that the party alledges quod 


narratio, Ec. efl minus ſufficiens, and prays judgment of the count, 
or quod placitum gſ minus ſufficiens, c. Pl. Com. 400. 6. 


Bur it is ſufficient if it has the ſubſtance of a demurrer, tho? 


it is not formal: as, if petit judicium de narratione, and prays 
quod caſſet. R. 5 Mod. 132. | | : 

Tho? it does not conclude with an averment et hoc, Cc. R. 
1 Leo. 24. Vide ante, (E. 33.) | 
So a demurrer not formally joined is ſufficient to bring the 
matter hefore the court. R. 3 Lev. 222. 

So, now the words, materiaque in eodem contenta are added to 
the old form of a demurrer. PI. Com. 400. B. | 
Zo a demurrer may be to an aid prier and receit. Co. Lit. 72. a, 

To a voucher. Co. Lit. 72. 4. RTTVVVVVN 


Fo a wager of law. Co. Lit. 72. a, 


(Q. 4-) General Demurrer. 


A demurrer is general or ſpecial. Co. Lil. 72. a. 


A man who demurs generally ſhall take advantage of all 


matters. Pl. Com. 66. a. | | 
Of all matters which are requiſite to ſhew a right or good 
title in the plaintiff. - Hob. 301. | 

And therefore if the declaration don't ſhe wa ſufficient right or 


title in the plaintiff, it will be bad on a general demurrer; for a 
right which does not plainly appear is as none. R. Hob. 301. 


*Ondemurrerto an indictment found in an inferior court, ob- 
jections may be taken as well to the jur:;/difion of ſuch court, as 
to the ſuljed malter of the indictment. 1 Term Rep. 316.* 

If a demurrer begins in bar and concludes in abatement, 
7 * be final judgment. R. 1 Lev. 312. Vide Abatement, 
(1. 15. Rs | | 

[Plaintiff cannot take advantage of duplicity in defendant's 
rejoinder, without having ſhewn it for ' cauſe of demurrer. 
Browning v. Dann, M. 9 G. 2. B. R. H. 165.) 

[If there is a demurrer to a plea in which the point has not 
been ſettled, but which the court determines to be good, oof 
| wi 
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will permit plaintiff to move to withdraw demurrer, and to re- 
ply. Collins v. Collins, T. 32 & 33G. 2. 2 B. M. 820.] 


[After demurrer argued and determined for defendant, plain - 


tiſt may have leave to withdraw his demurrer, and reply, on 
paying coſts. Anon. T. 3 G. 3. 2 Will. 173. 


A general demurrer confeſſes all matters of fact, well pleaded. 


Pl. Com. 1 3. ö. 85. a. Co. Lit. 72. a. 
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And therefore, if a man pleads a demand of rent, and that all the | 
he was there before ſun-ſet, and continued there till the ſun-ſet, ſacts, oy. 


and no one was there on the other part, to which there is a de- 


murrer, the whole ſa alledged is confeſſed, and nothing re- 
mains, but whether it be a good demand. PI. Com. 172. 


So, in alliſe, if the defendant does not traverſe ſeiſin and 


diſſeiſin, but pleads a recovery in bar, the plaintiff confeſſes and 
avoids the recovery by his replication, to which the defendant 
demurs ; this is a confeſſion of the ſeiſin and diſſeiſin. R. 2 Rol. 
$6 | 

So, in afſumpfit upon conſider thaoznat he hiad granted 1009 
trees to be cut down in three years, and that he had cut down 
800, and then the defendant promiſed to permit him to cut the 
reſidue after three years, if he would not cut them down at pre: 
ſent ; the defenddant pleads that he had cut down 1000 before 


the promiſe, a demurrer to the plea confeſſes that he had. R.. 


Tel. 195. 
So, in covenant, if the defendant pleads covenants performed, 


and the plaintiff aſſigns a breach, and then the defendant demurs, 
he confeſſes the breach and contradicts his own plea. R. Cro. 
El. 829. 

In debt upon bond to pay, if 4. died without iſſue then 
living, the defendant ſays that 4. died having iſſue living apud 
3. and the plaintiff demurs for want of a good venue, he ad- 
mits that A. had iſſue living. R. Dy. 15. a. 

If defendant demurs to an information guo warrants, for ex- 
erciſing an office of public truſt, he cannot except that it is not 
ſuch an office, for he has confeſſed it. Rex v. Meal, P. 8 G. 2. 
B. R. H. 106.] | 2 5 

In debt on bond to pay, Qc. within 20 days aſter the return 
of a ſhip, or at the end of 18 months; the defendant pleads 
that the ſhip returned within 18 months, and chat he paid with- 
in 20 days after; the plaintiff replies, and traverſes the payment, 
to which the defendant demurs, the demurrer admits the breach, 
and therefore the plaintiff ſhall recover. R. 2 Mod. Ca. 349. 

[If defendant demurs generally to the whole declaration, 
and one count is good, and may be joined, there mult be judg- 
ment for plaintiff. Duke of Bedford v. Alcock, T. 22 & 23 G. 
2. 1 Wilf. 248.] ; : To 
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(Q6.) But if a count, plea, or replication, be vicious, A demurrer 
But a der thereto is no confeſſion of the matter alledged. R: 2 Rel. 22, 


murrer is 
not 2 con- 1 Leo. 80. 


feſſion, if And therefore, if a plea in guare impedit ſhews a ritle in the 


the plea. king, and the plaintiff demurs, if the plea be bad, the demurrer 
He. be bad. j is not a confeſſion of the king“ s title. R. 2 Kol. 22. K. Hol. | 


164. 
it a replevin ſuppoſes ataking in a ace in A. and the avow. 


ry be for rent in B. and the plaintiff ſays that B. is within A. a 
demurrer thereon is not a confeſſion of matter, which is repug. 
nant and impoſſible and the ground of the demurrer. R. 1 Sid. io 
So a thing not material or traverſable, is not confeſſed or ad. 
mitted by the demurrer, when it is not traverſed. R. Sal. 561, 
So there cannot be a demurrer after iſſue * Semb. Sho. 


213. 


(2. 7.) By hs fe. 27 EI F. after demurrer in any action in any court 
ters are of record, the judges ſhall give judgment as the very ri ight of 
aided by a the canſe and matter in Jaw appear, without regard to any im- 
general de- perfection, defect, or want of form in any writ, return, plaint, 
murrer. declaration, or other pleading, or in any proceſs, except what 

the party demurring ſpecially and particularly ſets down. 

And the court, after demurrer, may amend all ſuch imper- 
fections, defect and want of form. 

Provided it extend not to appeals, indictments, or preſent · 
ments, or actions on popular or penal ſlatutes. 

: And therefore now a demurrer confeſſes all matters infor- 
mally pleaded, if they are not "ſn y ſhown. Hob. 233. Cont 
3 Mod. 235. 

And every thing mall be ſaid to be form, without which 
the right of action appears to the court. Hob. 233. 

And therefore all defects of the clerk, and miſhrillons, which 
the court may amend, without varying the matter, are aided 
by general demurrer. Sav. 87. 

Bu t matter of fa& not alledged, and whie the judge cannot 

know by the record, cannot be amended, nor ſhall the omiſſion 
be aided by a general demurrer. Sav. 88. 

And this ſtatute ought t to be ſtrained to remedy defeds in 
form. Hob. 133. 

And now by the fl, 4@& 5 . 16. after demurrer in any 
court of record, the judges ſhall give judgment, Ic. without re- 
gard to any imperfection, Sc. in any writ, c. or other plead- 
ing, proceſs, or courſe of proceeding, except thoſe the party de- 
murring particularly ſets down as cauſes of the ſame, altho' ſuch 
imperfection, c. might before be taken as matter of ſubſtance, 
and not aided by the ,. 27 El. 5. ſo as ſufficient matter appear 
in the pleadings, on which the court may give judgment ac- 
cording, to the very right of the cauſe. 

[If debt in the debet & detinet is brought by an adminiſtrator 


againſt the heir of the obligor, where he bound himſelf her his 
| eirs, 
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heirs, it is good on a general demurrer, ſince ff. 4 Ann. c. 16. 
Burland v. Tor, P. 11 G. 2 Ld. Raym. 1391. 

(If to debt on bond to indemnify plaintiff for beer he ſhould 
deliver to A. defendant pleads none delivered ſince making the 
bond, and plaintiff reply, ſo much delivered; it is good on ge- 
neral demurrer, tho' it does not ſay before filing the bill. Thrale 
v. Vaughan, H. 16 G. 2. Will. 5.) | | 


| a 


But matter of form, which is ſhewn ſpecially for cauſe of de- 


murrer, cannot be amended. X. Tel. 38. | 

So on a demurrer, matter of form, not ſpecially ſhewn, ſhall 
be aided on the part of him who joins, and alfo of him who de- 
murs, in all parts of the pleadings. Per Rule 1654. Mills 29. 


(Q. 8.) Special Demurrer. 


But a man may alledge ſpecial matter, and conclude with a 
demurrer : as, in treſpaſs by A. for taking a horſe, if the de- 
ſendanrt pleads that one A. diſpoſſeſſed him of the horſe, and 
gave it to the plaintiff, the plaintiff may ſay that A. in the bar, 
and A. in the count, are the ſame perſon, and then demur; for 
without ſpecial matter alledged the demurrer would not have 
been good. Co. Lit. 72. a. | | 
| If a man demurs ſpecially, he waves all other matters, and 
relies upon one particular point. Pl. Com. 66. a. 


So ſince the ff. 27 El. 5. if a man demurs for ſorm, he muſt 
ſhew ſpecially the cauſes of demurrer. | 
And in B. R. he may ſhew them at any time in the ſame term 
or one day after the term, if the demurrer be not entred upon 
the roll. 2 Rol. 3 30. 5 

And it is not ſufficient that the demurrer be quia caret forms, 
but it muſt ſhew ſpecially in what point the form is deſective. 
Hob. 232. D. Lut. 4. | 

And therefore a demurrer for duplicity, quia duplex et car 

forma, 1s not ſufficient, but it muſt ſhew in what the duplicity 
conſiſts. R. in B. R. inter Lamplugh and Shortridge. P. 13 V. 
3. 1 Sal. 219. 1 | FR hs | 

And by rule in C B. M. 1654. the cauſes aſſigned on de- 
murrers ought not to be involved in general expreſſions of double 
negative pregnant, uncertain, want of form, Ic. but ſpecially ſhewn, 
that the other ſide may join in demurrer, amend paying coſts, 
or diſcontinue. Mills 29. | | | 

If plaintiff ſets out a record remaining in C. B. and that the 
ſame was removed to B. R. it is informal and bad on ſpecial 
demurrer. Wilder v. Buckland, MH. 11 G. Sir. 611.] 


(If to debt on a bond to indemnify, defendant pleads quod 


indempnum confervavit, plaintiff may demur to it, ſor not ſhew- 
ing how; but it mult be ſhewn for cauſe, ſor the how is only 
Ta Il hite v. Cleaver, II. 12 G. Str. 681. 2 Ld. Raym. 1416] 


* 
* 
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[An immaterial traverſe is good cauſe for a ſpecial, but not 
for a general demurrer. - Courtney v. Satchwell, P. 12 G. Kr. 


94-] | a 

f the plea, . conclude with a verification where it ought 

to conclude to the country, and vice uerſd, that will be bad on 
ſpecial demurrer. Doug. 94—97. (91—94.)* 


[Demurrer to replication for duplicity. in alledging diltreſ; | 


to be in the night, and poſſeſſion continued by payment of rent, 
is good. Browning v. Dann, M. 9 G. 2. B. R. H. 167,} 
{Defendant cannot demur to declaration, becauſe it ſays he 
was ſummoncd, inſtead of attached, without praying oyer. Buſty 
v. Ellifton, H. 9 G. 2. B. R. H. 189.] 
[Defendant cannot demur for a ſmall variance between the 
writ and the declaration, tho' it may be pleadable in abatement, 
. Godfrey.v. Duberry, M. 11 G. 2. Andr. 75.] 1 
[Where a defect is pointed out by demurrer, the court will 
nor conſider it as ſurpluſage. Barlow v. Evans, T. 18 G. 2. 
Wil. 98.] | ; | N 
Aſter demurrer joined, on motion the cauſe ſhall be put in 
the paper to be argued by counſel. er: 
The motion ought to be on oper of the record in court. 
And if the roll, whereon the pleadings are entred, be of a 


former term, it muſt be filed; if in the ſame term, it may be read 


in court without being filed with the other rolls. Sal. 565. 
If a demurrer or ſpecial verdict be entred in court to be ar- 
gued, the plaintiff's attorney ſhall deliver two copies of the te- 
cord to the chief juſtice and ſenior judge, and the defendant's at- 
torney to the two puiſne judges. Per rule, P. 27 Car. 2. Mills 61. 
And no argument ſhall be heard at the bar beſore all the 
judges have copies. P. 27 Car. 2. Mills. 61. | 
| if the attorney of either party does not deliver, the other may 
deliver copies to all the judges three days before the argument, 
and thereon the counſel of his ſide ſhall be heard, and he ſhall be 
paid for them upon demand, or allowed for them in coſts, '/bid. 


(Q. 10.) Demurrer upon Evidence. 


If the plaintiff or defendant ſhews in evidence any record or 
 Gther writing, whereon a doubt in law ariſes, the other party 
may demur on the evidence. Co. Lit. 72. a. N. 5 Co. 104. 4. 
So, if he ſhews evidence by witneſſes, whereon a doubt ari- 
ſes, the other party may demur to it. R. 5 Co. 104. a. Baker. 
So in an information the king may demur to evidence given 


tor the defendant. Pl. Com. 4. 


But if the doubt be, whether a matter of fact is well proved, 


the defendant cannot demur to the evidence; for the jury may 
find on their own knowledge: as, if for proof of an arreſt the 
writ is not produced, the defendant cannot demur. K. 1 Lex. 


87. 
: - "i 
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If there be a demurrer to evidence, the jury ſhall be imme · 
diately diſcharged, and need not inquire ot the damages; ſor 
that may be ſupplied by a writ of inquiry. R. Cre. Car. 143. 
Doug. 222—224. (21 I—214.)* 


*And after theexecution thereof, the part may move in arreſt 


of the final judgment, on any objection to the pleading. Doug. 
222—225.(2 1—215. N 


Vet the ſame jury may inquire of the Anages conditionally. | 


Semb. Cro. Car. 43. Pl. Com. 408. per Mont. Ch. B. 1682. 
Dong. 222. n. (212.) 

So, it at i, prius the defendant pleads a plea after the laft 
continuange, the plaintiff may demur to it. Hard. (12, When 

and how he ſhall plead it. Yide Abatement, (I. 24.) 

| $0, if there be a challenge to an array, the other party may 
demur. Hard. 112. 

A demurrer to a challenge may be determined at i prius. 
Hard. 112. | 

But a demurrer to a plea after the laſt benthrgnce ſhall be ad- 
journed. IId. 


If a man demurs upon evidence, he muſt admit the evidence 


to be true. Co. Lit. 72. a. Cre. EI. 75. 5 Co. 104.4. R. 
All. 18. Pl. Com. 411. a. * Doug. 119—134. (1 14—129. * 
And therefore, if a man demurs for that the evidence is not 

ſufficient, and beſides ſays alſo, that there is no ſuch writ as was 
offered in evidence, and ſo refers the fact as well as the law to the 
court, an alias venire facias ſhall go; for the court cannot pro- 
ceed to judgment. R, Al. 18. 

If a man demurs upon the evidence, the other party mult 
join in the demurrer. Co. Lit. 72. a. or otherwiſe muſt wave 
the evidence. R. 5 Co. 104. a. Baker. If the evidence be mat- 
ter of record, or in writing. Cro. EL 751, 7562. 


ut in an information or other ſuit by the king, if the defen - 


dant demurs upon the evidence, the king's counſel need not 
join, Co. Lit. 72. a. 5 Co. 104. a. 
So, if one will demur upon the evidence given by witneſſes, 
the other need not join; for the credit of the witneſſes may be 
referred to the jury. Cro. El. 752. 


So the court may over- rule, if the matter of law ſeems | 


clear, tho” the party will demur. R. 2 Rol. 119. 
| *On a demurrer to evidence the party cannot take advantage 
of any nan to the pleadings. Doug. N ( 208— 


0 


(R.) Ifuc. 


| [SSVUE is, when both 3 put the canſe upan a point of 
ſact to be tried by a jury. | 
An iſ ne is either genera! or ſpecial Co. Lit. 126. a. 


(R 
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(R. 1.) General. . 


The general iſſue is, when the iſſue is joined on the plaintiff's 
or demandant's whole charge in general: as, if the tenant 
leads in formedon, ne dona pas. | | 
In aſſize, nul tort, nul difſeifin. 
In quare impedit, ne di ſturba pars. 
In replevin, nos cepit. | 
In debt, nil debet. Vide pofl, (2 W. 17.) 
In an action on a ſtatute, or on the caſe, non culp. 
To the general iſſue the plaintiff cannot reply, but muſt join 
iſſue. Co. Lit. 126. a. Hob. 271. 
1 a plea mult conclude in iſſue to the country. Vide ante, 
(E. 32. 7: 


When che general iſſue ſhall be pleaded. Vide ante, (E. 13) 


(R. 2.) Special. 


A ſpecial iſſue is, when iſſue is joined upon any particular 
Point. To | | | 


(R. +) Muſt be upon an Affirmative and Negative. 


And iſſue proceeds out of two ſeveral allegations of the parties, 
the one affirmative, and the other negative. C9. Lit. 126.9. 
8 therefore two aſſirmatives do not make a good iſſue. 
— 5 | 
As, if the defendant pleads that A. is living, and the plaintiff 
ſays that A. is dead, he muſt traverſe that A. is living, otherwiſe 


there cannot be a good iſſue. Sav. 86. 


| So, if the defendant, being executor, pleads ſeveral judg- 
ments, and no aſſets ultra, and the plaintiff replies that one 
of the judgments is continued by fraud, and that he has aſ- 
ſets ultra the others, it is not a good iſſue without a negative. 
Semb, 1 Sand. 338. | : 


So, if the defendant pleads that the plaintiff is a baſtard, and 


the plaintiff replies that he is mulier, he muſt add, and not ba/- 
tard, in the negative. Ki. 214. 6. : ö 

Nor two negatives; and therefore, if a man takes a traverſe 
which is a negative, there mult be an affirmative after it, before 
the concluſion to the country, Co. Lit. 126. a. 

90 regularly the plaintiff in his replication ought not to con- 
clude to the country upon a negative, without a traverſe; as, in 
treſpaſs, if the defendant pleads that his father was ſeiſed, and 
died ſeiſed. whereby it deſcended to him, the plain'iff ſhall not 
reply, that the father did not die ſeiſed et. hoc £9c. but mult 
maintain his count, and traverſe ab/zae hoc that the father oli 


Yet, 
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Yet, there ſhall be a general iſſue upon a negative. Sav. 64. 
do the king may join iſſue on a negative. Dub. Sav. 64. 
And when there is a full negative and affirmative, it muſt al- 


ways conclude to the country. Vide ante, (E. 32) 


But it is not neceſſary that the negative and affirmative be in 
preciſe words: as, in debt ſor rent on a leaſe for years, if the de- 
fendant pleads nothing in the tenements, and the plaintiff replies, 
that he was ſeiſed in fee, here is a good iſſue. Co. Lit. 126, a. 


If the defendant claims a way non ſolum ire, equitare, verum 
etiam carucis carriare, and there be iſſue thereon, it is good, for 


here is a ſufficient affirmative. R. Mar. pl. 83. 


Yet if a breach of covenant be aſſigned, guod non affignavit, a 


7 


bad. R. 2 Leo. 116. By | 
And for neceſlity iſſue may be joined on two affirmatives. 
Semb. Co. 126. a. Bro. Iſſue 28. , | 
So, if iſſue be tendered by an affirmative, and the other joins, 
it is good, tho' there was not a negative: as, if an executor 
pleads, no afſets, and the plaintiff replies that he purchaſed 
another writ, and then he had aſſets, and tenders an iſſue there- 
on, and the defendant joins, it is good. R. 2 Cro. 580. 589. 


leaſe for years, and the defendant pleads non tranſpoſuit, it is 


2 Kol. 186. 204. 209. : | 
llt is enough, if the ſecond affirmative is ſo eontrary tothe firſt, 


that the firſt cannot in any degree be true; ſo to dureſs of im- 


priſonment pleaded to a bond, it is a good replication that de- 


ſendant was at large, at his own diſpoſal, executed of his own 
free will, and not for fear of impriſonment, concluding to the 
country. Tomlin v. Purlis, H. 16 G. 2. Str. 1177. Will. 6.] 


(R. 4.) Muſt be upon a fingle Point, 


The iffue ought to be on a ſingle and certain point. Co. Lit. 


126. a. | 


And therefore, if after a juſtification by proceſs in falſe im- 
priſonment there bea traverſe ab/que hoc quod eff culpabilis aliter aut 
alio modo aut in alio loco, and iflue joined thereon, the judgment 
ſhall be arreſted for the uncertainty of the ifſue. R. 2 Lev. 164. 

But if the defendant, ſued as executor, pleads paymeat of ſe- 
veral ſums due on ſeveral bonds, and the plaintiff replies guod non 
ſolvit, ſuch a ſum to 4. ſuch to B. Oc. and concludes et de hoc 


fonit ſe ſuper patriam, it is well; for they are ſeveral iſſues, aud 


not one multifarious iſſue. R. 1 Lev. 281. | 
[If to debt on bond, defendant pleads inſolvent · act, that he 
was beyond ſeas, a fugitive for debt, that he was a perſon enabled 
o return, did return and ſurrender, and was duly diſcharged, 
and plaintiff replies not duly diſcharged, he puts only the diſcharge 
in iſſue, and defendant need only prove that, by producing the 

duplicate. Gillam'v. Stirrup, T. 8 G. 2. B. R. H. 145.) 
(Tho? iſſue muſt be taken on a ſingle point, it is not neceſſary 
that ſingle point ſhould conſiſt of a ſingle fact; thus, if defendant 
. in 
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in treſpaſs juſtifies under a right of common, andthe replication 
traverſes that the cattle were defendant's own, that they were 
levant and couchant, and that they were commonable, it is not 
multifarions, for both circumſtances are requiſite to the one 
point of defence. Robinſon v. Rayley, P. 30 G. 2. 1 B. M. 316. 


(ER. 5.) Not upon a Negative Pregnant. 


So an iſſue on a negative pregnant (viz.) on matter which im. 


What ſhall ports other ſufficient matter, is bad; as, ina writ of entry in couj. 
be called ſo. mili caſu, if a man counts of an alienation in fee, and the de. 


fendant pleads that he did not alien in fee it is bad; for it im. 
plies that he aliened, tho” not in fee. Dy. 17. 2. 
So in formedon, where the demandant counts on a gift by 


deed, if the tenant ſays, ne dona pas by deed, it is bad; for thi 


implies a gift by parol. Co. Lit. 26. a. | 
_ In waſte againſt a leſſee for years, if the defendant pleads that 
he did not leaſe for years, it is bad, for it is a negative prey. 


nant. Kit. 232. 6. 


In an action againſt an innkeeper, plea, that the goods were 


not ſtolen thro' default of him or his ſervants, is bad; for it 
is a negative pregnant. A. 233. a. Og 1 

So in an action for not taking care of his fire, plea, that the 
houſe was not burnt for want of his good care, is a negative 


pregnant. Kit. 233. a. 6. 


. 60 


What not. 


So, if the day or place is parcel of the iſſue. X. 2 Lev. II. 

In debt on a bond for performance of a covenant, which was, 
that he would not grant without the plaintiff's conſent, if the 
defendant pleads that he did not grant without the plaintiff's 
conſent, it is bad. MN. 2 Cro. 560. | 

In treſpaſs, the defendant juſtifies his entry by the plaintiff's 
licence, traverſe, quod non intravit. per licentiam ſuam, is a nega- 
tive een K. 2 Cro. 87. 5 
But if the matter implied be not ſufficient, it is not a nega- 
tive pregnant; as, in debt upon a retainer in huſbandry, if the 
defendant pleads that he did not retain him in huſbandry, it is 
not pregnant; for a retainer generally is not ſufficient to maiu- 
tain his count. Bro. {ſue 25. K. 38 H. 6. 22. 

So, if the iſſue be tendred to the point of the action, it is not 
bad, tho” it be a negative pregnant: as, in an action upon the 


at. R. 2. plea, that he did not enter contra formam flatuli is 


good, tho? a negative pregnant. Kit, 232. . 

So in an action upon any ſtatute, that he did not do contra 
formam flatuti, is good. Kit. 233. a. 3 

So in debt on a bond to (land to an award, fo that it be de: 
livered to the parties, c. plea, that no award was made and 


delivered to the parties, is good, tho' a negative pregnant; for 


it is purſuant to the condition, which is intire. Mid. 


(R. 


OX” wm mos 


K . 1 sf WIE S NIL * 8 
ds n 7 9 : - * 
> \ . 
* * 


r L EA D E R. 


(R. 7.) Vet it may be upon a Disjundtive. 


But iſſue may be upon a disjunctive, where the words of the 


disjunctive propoſition are ſynonymous: as, an iſſue that gold 


was found in a ſhip paſſing, or upon its paſſage from London to 
EK. is good. R. Hard. 17. 19. for the parts of the disjunctive 


are ſynonymous, 


That the cuſtoms were not concealed or withheld. Hard. 1 7 


Dy. 43. . 5 
That he paid or cauſed to be paid. Hard. 19. | 
That an executor of his own wrong adminiftravit ſeu aliter 
ad uſum ſuum proprium convertit. R. Hob. 49. 


(R. 8.) Muſt be upon a material Point. 


So, the iſſue ought to be on a material point, that may be 
well tried. Co. Lit. 126. a. | t 

On the moſt material point. D. 1 Sand. 22. t 

And therefore place or time ought not to be part of the iſſue, 
where they are not material. R. 2 Sand. 317. Hard. 40. 

But if the defendant alledges a requeſt by A. ſuch a day, 
and the plaintiff ſays, non requiſivit prout defendant allegavit, 
this does not extend to the time, but only to the ſubſtance of 
the plea. R. Hard. 40. | 80 | 

[A contract for ſtock ſhould be regiſtered before iſt November 
1721 :—lIf defendant pleads that the contract was not regiſtered 
before 1ſt November 1720, ſecundum formam flat. and plaintiff re- 


plies, itwasregiſtered ſec form? flat”. it is good, and the day ſhall 


be rejected as ſurpluſage. Wolley v. Briſcoe, T. 9 G. Sir. 554-] 
[In debt on bond, if defendant pleads payment of principal 


and [intereſt before the day, and before purchaſing the original, 


plaintiff may reply non ſolvit modo et forma. Martin v. Pritch- 


ard, H. 11 G. Str. 622.] . | 
ebt on bond, if defendant pleads plene adminiftravit, and 


plaintiff replies aſſets ſufficient to ſatisfy the damayes aforeſaid, 
and iſſue is joined; and a verdict for plaintiff, it is well; for 


the word (damage) is ſurpluſage. Collet v. Maflerman, M. 
22 G. 2. 1 Wilſ. 238.] SET OTE | 


(zk. 9.) And the whole ſhall be put in Iſſue. 


And the whole matter of complaint ſhall be put in iſſue; as, 
in afſumpfit for ſervice for ſuch a time, the defendant ſhall put 


the whele time in iſſue. 1 Sand. 268, 269. | 
So, in an action on the caſe for ſtopping three lights, every 


part of the injury ſhall be put in iſſue, and therefore a juſtification 


of the ſtopping of two lights, with a traverſe that he ſtopped 
three, is bad. R. Tel. 225. 1 Sand. 268. 2 Sand. 206. 
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(R. 10.) Upon a triable Point. 


So it ought to be upon a point, which may be well tried: as, 
if it be alledged, that a woman was enſeint by her huſband at the 
time of his death, the ifſue muſt be, if ſhe was enſeint, not if en- 
ſeint by her huſband, for filiatio non poteſt probari. Co. Lit. 126. a. 

[No ifſue can be offered that is contrary to the record. Crolat 
v. Jones, M. 13 G. Str. 734. Ld. Raym. 1441.] | 


(R. 11.) The Form of joining Ifſue, and when and how the 
| Iſſue ſhall be entred, Sc. for Trial. J 


If the defendant tenders an ſve, he ſhall ſay, et de hoc ponit 
fe ſuper patriam. Co. Lit. 126. a. 


If the plaintiff or demandant, et de hoc petit quod inguiratur 
per patriam. Ibid. „ | 
And if hoc petit be omitted, it is bad. 3 Lev. 65. | 
But if the plaintiff joins iſſue in theſe words, et predi#', de- 


fendant i /i”, where it ſhould be, pred” plaintiff, this will be 
jeofail. 1 Rol. 200. J. 2. 25. a 


Or, quod eff cul”, for non eft inde cul". 1 Rol. 200.1. 10. 

So, if the defendant ſays, ſolvit ad ſecundum diem M. and the 
plaintiff replies, non ſolvit præcido ſecundo die Aug. and ſo mil- 
takes the month. R. 2 Cro. 550. 2 Rol. 135. 

So, if the defendant ſays, /olvit 20l. and the plaintiff non /ol- 


vit pred* 30/. K. 2 Cro. 586. R Cro. Car. 593. 
So in treſpaſs, if the defendant pleads a licence to the huſ· 


band to enter with his wife, and the plaintiff replies, quad non 
dedit licentiam to huſband and wife; for the variation is material. 
R. 2 Lev. 194. | | 757 
{If plaintiff replies, and concludes to the country, without 
any /imiliter on the part of defendant, it is not aided by verdict, 
nor _ the verdict be amended. Ceoper v. Spencer, M. 11 6. 
Hr. = | a | 8 
[On replication nul tiel record, compleat iſſue is joined, and 


there is no need of rejoinder. Barnes 235.] 


{On nul tiel record pleaded, the record mult be brought in at 
the day given. Barnes 343.} | 5 

By the uſual courſe, four days are given to join iſſue, demur, 
or plead over. 1 Sand. 318. . 

And if the clerk of the papers draws the iſſue, and delivers the 
paper · book to the deſendant's attorney, who, within the four 
tiays waives the iſſue, and makes a frivolous rejoinder for delay, 
and, upon a ſummons before the ſecondary, will not take iſſue, 
the plaintiff may ſign. judgment by nil dicit. R. 1 Sand. 318. 

In C. B. if the defendant pleads the general iſſue, (for which 
it js ſufficient that his attorney ſigns the plaintiff's attorney's 
dogget) che plaiauff's attorney draws and delivers a copy of 


the office) at his peril. Barnes 243. ] 


VER 
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the iſſue to the defendant's attorney, who muſt receive and pay 
for it. Com. Att. 40. | 1 

[If a priſoner appears by attorney, he ſhall pay for the ifſue- 
book, or judgment may be ſigned; but not if he appears in per- 
ſon. Everall v. Maſon, H. 27 G. 2. 2 Wilſ. 11. 

[Defendant's attorney muſt pay for the iſſue (even if left in 

[But if plaintiff demands more than is due, judgment ſigned 
ſhall be ſet aſide. Barnes 263. 275.] * 2 Bl. Nep. 1098. * 

[If judgment is ſigned for want of paying for the iſſue, the 
court will ſet it aſide, on payment of coſts of motion, aud for 
the iſſue, if it is to the country; but not if it is on ul ziel record 
to a judgment, and there are no merits to be triek Everal v. 
Maſon, H. 27 G. 2. 2 Wil. 11.] | 


55 it be tendered to a porter at defendant's attorney's chambers, 
an 


not paid, judgment may be ſigned. Barnes 253.] 5 
[An agreement that iſſue ſhall be delivered in the country is 


void; therefore, if notwithſtanding ſuch agreement it is tendered 


in town, and not paid for, judgment may be ſigned. Barnes 
25 1.] * Semb. contra Barnes 239.“ | 

But in B. R. the defendant's attorney has the benefit of the 
iſſue. C. Att. 324. 

So after a ſpecial plea to iſſue in C. B. the plaintiff's attorney 
delivers a copy of the iſſue, Tc. 


[If plaintiff has delivered the iſſue-book to the defendant, and + 


afterwards miſlays the papers, the court will order defendant to 


give him a copy of the iſſue, Wiar v. Smith, H. 7 G. Str. 414.] 


[In rules for entering iſſues the day of notice is exclufive ; and 
non pros ſigned a day too ſoon ſhall be ſet aſide. Barnes 318. ] 

In B. R. after plea to iſſue, it is left with the clerk of the 
papers, who gives a rule to the other fide to join or demur, and 


draws the iſſue, and ſhall be paid for the iſſue-book. Com. Att. 


25. | | : 
If the defendant gives a rule to the plaintiff to enter his iſſue, 


if the action lies in London or Middle/ex, the plaintiff muſt bring 


the record into the office within four days after notice of the rule, 


_ Otherwiſe he ſhall be nonſuited. P R. 274. OK.” 
And, if the plaintiff has given notice of trial, the rule for 


entering the iſſue may be given the ſame term, in which iſſue is 
joined, in an action in London or Middleſex. Pr. R. 275. 


In an action in another county, on ſuch rule (which ſhall not 


be the ſame term, in which iſſue is joined) the plaintiff muſt en- 
ter his iſſue before the continuance-day of that term. Pr. R. 274. 
And if the general or ſpecial iſſue be not entered in due time, 


the plaintiff ſhall be nonſuited. Lat. 98. 


The copy of the iſſue to be tried in London or Middleſex, on a 
record of a precedent term, ſhall be brought to the clerk of the 


treaſury to be engroſſed four days beſore the day of trial. Per 
OE” | 
K k And 


rule, M. 1654, (Vide Mills zo. 
3 ** n oh 
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And no record of ai prius ſhall be ſigned before iſſue entered 
on the roll. (Vide Mills 31.) | 8 
[In C. B. no record of writ or ai prius received at ſittin 
after term in Midaleſex, unleſs entered with marſhal within two 
days after term; and in London the day before the day of adjourn- 


ment. Barnes 494-] 


And the iflue ſhall be entered of the ſame term in which it is 


joined. Per rule, P. 5 M. & M. (Vide Mills 111.) 


The record of 7: prius ſhall be ingroſſed on parchment of the 


' fame breadth with the rolls of the court. Per rule, Tr. 29 Car. 
2. (Vide Mills 30.) | 
And the prothonotary ſhall not ſign it, if it is not ingroſſed and 


entered upon the roll in a fair hand, and every pleading begin a 
new line, and with great letters, and if there are divers counts 


they ſhall be numbered in the margin. Per rule, Tr. 29 Car. 2. 
(Vide Mills 70.) : 

And the officer who ſigns, and the clerk of the treaſury who 
ingroſſes it, ſhall take ſame care. Tr. 29 Car. 2. (Vide 

Mills 70.) | 
The records of i prius of C. B. ſhall be ſigned by the pro- 
thonotary, and ſigned and ſealed by the clerk of the treaſury or 
his deputy, within three weeks after every Hilary and Trinity 


terms, and not after without ſpecial warrant. Per rule, Tr. 29 


Car. 2. (Vide Mills 72.) | 

If, after the record of niſi prius is ſigned, the judge is made a 
knight, it is not error. R. Lat. 161. | 

[The delivery to a gaoler of notice of trial againſt a priſoner 
ſhall be good, within the reaſon of 4 & 5 W. & M. which 
directs the delivery of a declaration to be good. Whitehead v. 
Barber, H.6 G. Per cur. on conference with the other courts: Str. 
248. ] | | 
In all caſes, (except where the defendant has delayed the 
cauſe by injunction) where there have been no proceedings for 
four terms, excluſive of the term in which the laſt proceedings was 
had, a term's notice is neceſſary before the next proceeding. Vid: 
2 Bl. oo 784. and Imp. Pra. C. B. 300. Doug. 71, 72.* 

* And this rule is confined to the term, and does not extend to 
the vacation: thus, where there had been no proceedings for a 
year, and the plaintiff, two days before Hilary term gave notice 
of his intention to proceed, and two days after the expiration of 
the term ſerved a rule to plead, and during the yacation ſigned 
judgment for want of a plea, this was held to be regular. 2 Ter» 
Rep. 40. * 0 


[Giving notice of trial at the end of half a year after iſſue 


joined, prevents neceſſity of giving a term's notice till a year after 
the laſt notice given and countermanded. Green v. Gaunilett, M. 
9G. Str. 531.] | : 
| [When a term's notice of trial is required on an old iſſue, it 
muſt be given before the efſoin-day. 35 v. Roſe, P. 15 C. 2. 
Str. 1164. Contra, Harvey v. Porter, M. 6 G. Str. 211. [By 


p E E A D E R. : 
[By flat. 14 G. 2. c. 17. defendant living forty miles off, ſhall 


have ten days notice of trial in writing, and fix days notice of 


countermand, on pain of coſts. ]J  _ | | 

And verdict ſhall be ſet aſide for want of it. Barnes 305.] 
Where the defendant reſides 40 miles from London, there 
muſt be 14 days notice of trial, tho' he was arreſted, and the 
venue laid, in town. 2 Bl. Rep. 1205.5 | 

[Tate notice of trial at next aſſiſes, without date, county or name, 
is good on the back of the iſſue, but not on a ſeparate paper. 
Henbury v. Roſe, M. 19 G. 2. Str. 1237.] | : 


*Where ſhort notice of trial is to be accepted in country 


cauſes, ſuch notice ſhall be given at leaſt four days before the 
commiſſion day, one day excluſive, and the other incluſive. 3 


Term Rep. 660.* 


[Short notice of trial can be given but once, and notice can be 


continued but once; but if the full time is given, the word con- 

tinue ſhall not vitiate it. Barnes 2 5 | 
[Plaintiff can continue his notice of trial only once in a term, 

and if verdict is obtained on ſecond, defendant making no defence, 

it ſhall be ſet aſide. Green v. Giffard, M. 13 G. 2. Str. 1119.] 

A continuance of a void notice of trial given within the re- 
lar time, may operate as a new notice. 2 Bl. Rep. 1298.* 


(If the iſſue is of Michae/mas, notice by proviſo may be given 


of Hilary. Barnes 295. ] | 
Notice of trial cannot be given in the country, but counter- 
mands may. Barnes 298. RE 


[But notice on an old iſſue may be given, either in town or 


country. Barnes 306. Q. Whether not on any ?] 


[Defendant muſt give the ſame notice as plaintiff. Barnet 


299. 
Where the defendant carries down the record by proviſo, it 
is ſufficient, if he obtain the uſual rule for trial by proviſo, any 
time before trial, tho' after he has given the plaintiff notice of 
trial. 1 Term Rep. 695.* | 
[Notice cannot be countermanded and continued at the ſame 
time. Barnes 301.] 


Il notice of trial is countermanded, two days in a town 
cauſe, and four days before the aſſizes in a country cauſe, 


coſts ſhall not be paid, but one day muſt be excluſive. Whitlock 
v. Humphreys, M. 3 G. 2. Frogmorton v. Norcliffe, M. 6 G. 2. 
Str. 849.] | | ; | 
In a country cauſe, two days countermand to the attorney 
in the country is ſufficient. Mendapace v. Humphreys, P. 10 G. 
2. Str. 1073. B. R. H. 369. Barnes 298. altered by 14 C. 
2. e. 17. | | | 
[ Commiſſion-day of aſſize on Monday, countermand on Saturday 
good. Barnes 305.] | | 
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g (R. 12.) When Misjoining an Iſſue ſhall be aided. 
(R. 12.) But by the /. 32 H. 8. zo. after verdict, misjoining of iſſue is 
deny _ aided. Vide Amendment, (O.) | 
32 H. % 3% And therefore, it ſhall be aided, if iſſue is joined upon bad plead- 

| ing. Jbid. 6 7 . 
| Gr, upon an immaterial point, or a negative pregnant. Lid. 
Or, if the iſſue comprehends more than is material. R. 


Hob. 119. ST | 
But it is not aided, if it be a void iſſue. Vide Amendment, 


(O.) 


(R. 14.) +S0, a bad iſſue may be aided by a verdict: as, in debt 

By verdict, upon a bond againſt the executor of A. who pleads non f 
fadtum ſuum, if the jury finds that it is the deed of 4. for the 
iſſue was upon an affirmative and negative, and. by the finding 
of the jury it appears, that the plaintiff had cauſe of action. KR. 

Ray. 458. „5 | 
Vet, in debt upon a bond to pay the clear profits of a mine, the 
defendant pleads performance, the plaintiff replies, that there 
were profits to the value of 20/. and the defendant has not paid; 
the defendant rejoins, that there were no clear profits, and iſſue 
thereupon; and the jury find that there were clear profits, modo et 
farma a6 the plaintiff has replied ; this was not aided by the verdict. 

KR. 2 Lev. 135. | 
[If to treſpaſs for breaking his cloſe, defendant pleads it was his 
proper lands, and plaintiff replies it was his eſtate of inheritance, 
and proper lands and not of defendant ; it is cured by verdict. Cary 
v. Hinton, P. 7 G. 2. Str. 973.] | | 


7 


= 


(R. 14.) When an Iſſue ſhall be tried. 


If one of the defendants pleads in abatement a plea, which 
abates the writ as to all, and the others plead to iſſue, the iſſue 
ſhall not be tried till the plea in abatement is determined. Kt. 


239. a. | 
7 ho? the plea to iſſue was firſt taken. Lid. . 
If the defendant demurs to part of the declaration, and takes 
iſſue to other part, there ſhall be judgment on the demurrer before 
the iſſue is tried, regularly; tho' the court may do otherwiſe at diſ- 
*cretion. Co. Lit. 72. a. Lat. 4. I Leo. 82. | 
I, a plea in abatement being over-ruled, the defendant pleads not 
guilty, the whole record muſt be entred, otherwiſe it will be irre- 
gular. R. Carth. 499. | 4 : 
So, if a new trial is granted, and the record is on a new roll in 
a ſubſequent term. id. | 
But, in an information for counterfeiting receipts, and by them 


receiving money out of the exchequer, if the defendant traverſes the 
| | coun- 
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counterfeiting, and pleads to the reſidue, whereon there is a de- 
murrer, the Seil 
ports 109.) 


(R. 15.) When it may be waived. 


If ſeveral iſſues are joined and brought to trial, yet the king by | 


his prerogative (where the king is concerned) may waive any iſſue. 
1 Jul. 197, | 5 e 


So, after evidence given to any of the iſſues, on which the jury : 


are ready at the bar to deliver their verdict, the attorney-general for 
the king may waive any iſſue whereon no evidence has been given. 


E 1I1ü( 8 28 

So, after notice of trial, the king may waive the trial without 

payment of coſts. 1 Sal. 193. | | 
Otherwiſe the proſecutor. 1 Sal. 193. | 


But, if evidence is given on the iſſue, the attorney-general can- 


not waive it, when the jury is at the bar to deliver their verdict. 


1 Bul. 197. POS | : | ; | 
So, after verdict pronounced, the king cannot waive part of the 
iſlues, and take a verdict for the reſidue. 16d, 


(R. 16.) When the Trial deferred. | 


So, for cauſe, the court may put off the trial on payment of 


coſts, after notice of trial given: as, if a material witneſs is be- 


yond ſea. | | | . 
But in ſuch caſe, if the coſts are not paid, the plaintiff may pro- 


1 


ceed to trial, and not have an attachment. 1 Sal. 8 3. 


So a trial ſhall not be put off where the plaintiff is adminiſtrator, 


becauſe a ſuit for adminiſtration in the eccleſiaſtical court is not 


determined. Sal. 646. 1 8 : 

But trial, on collateral iſſues, though in capital caſes, ſhall not 
be put off, unleſs the defendant make oath of the truth of his plea. 
1 Bl. Rep. 4. 512.* | 


If one moves to put off trial on the day of trial, notice muſt be 
given of the motion, and alſo copies of the affidavits to be produced. 


Edwards v. Veſey, T. 8 G. 2. B. R. H. 128.] 

[The court will not put off a trial, till a third perſon is 
compelled in equity to produce a deed, unleſs there appears 
colluſion with plaintiff, and affidavit is made that defendant 
_ go to trial ſafely without it. Anon. T. 10 C11 C. 2. B. 

« IT» 3 : | 


will not ſtay proceedings till he has paid coſts, though he is neceſſi- 
tous and abſconds, in any caſe but ejectment. Mareing v. Potter, 
T.10& 11G. 2. Andr. 17.) . ; 

| OM} K k 3 [If 


ill try the iſſue firſt. (Reported in Cumynss Re- 


9.5 | 
IIf olaintif does not go on to trial according to notice, the court 
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[If previous to a trial libels have been diſperſed by one of the 
parties to influence the jury and witneſſes, it may be put off; but 


the court will not afterwards put it off, till the libellers (printers 
d bookſellers) have been tried on an information. Rex v. Gra, 


31 G. 2. 1 B. M. 5 10.] 

To put off trial for abſence of witneſs, when there is any ſu. 
picion, it muſt be made appear that the witneſs is material, 
that the party applying has been guilty of no negle&, and that 
there is reaſonable expeRation of being able to procure their at. 
tendance at the future time prayed. Rex v. Chevalier D' Eon, 7. 


46. 3- 38. M. 1513. 


And where a witneis will be abſent for a long time, as 18 
months, a ſpecial caſe is requiſite to put off a trial for want of his 
evidence, 1 Bl. Rep. 436. * | 

Hut a trial may be put off till a commiſſion ſhall go to examine 
a material witneſs who is out of England, and refuſes ta attend 
the trial. 1 Bl. Rep. 5 12. And, if a party refuſe to conſent to 
the examination of a witneſs to an eſſential fact by commiſſion, 
when his preſence cannot be compelled, or to admit the fact, the 


court will aflift the other party by putting off the trial. Doug. 49 


. | 
[Motion to put off trial muſt be two days before trial. Barnes 


437, 438.] | 
[ if the materialneſs of witneſs did not appear ſooner, trial may 


be put off after the cauſe called. Barnes 452.] 


The application to put off the trial on the abſence of a material 


witneſs may be made as well on the affidavit of a third perſon, as 
on that of the party himſelf. Barnes 448. Semb. cont. Id. 437.* 
[Affidavit for new trial muſt be poſitive as to witneſſes being 
material; it muſt add that party cannot ſafely proceed without; 
but to that, belief is ſufficient. Ibid.] "I 
[On affidavits that a material witneſs is not expected till ſuch 
a time, trial may be put off till term after that time. Barnes 


(il witneſs leaves town after notice of trial, it ſhall not be put 


off. Barnes 442. ] 
E In action for words, general affidavit of abſence of witneſſes is 
ſufhcient. Barnes 442.] N 

[ Aﬀfidavits ſworn beſore a vice- conſul abroad may be read. 
Barnes 466.) V | 


(R. 17.) When there ſhall be a new Trial. 


[Trials by jury, in civil cauſes, could not ſubſiſt now, with- 
out a power, ſomewhere, to grant new trials. D. per Ld. Mani. 


field. Bright v. Eynon, T. 30 & 31G. 2, 1 B. M. 390.] vii. 


1 Bl. Rep. 464. | 
[New trials were granted before 1655. This appears from 
$laat's caſe, (1648.) Style 138. and from Mood v. Gunſton, Style 1 


Mod. Ca. 18. Sa 


\-PLUAWKLE 
It cannot be traced far back, becauſe old reports give no account 


of determinations on motions. 161d. 
If regular notice of trial was not given, the verdict ſhall 


be diſcharged upon motion, and a new trial granted. Pr. 


Neg. 248. FO. | ge 
ps 11 notice was not given to the defendant himſelf, his attor- 
ney or ſolicitor, _— days excluſive, if the trial be in London or 
Middleſex, or within thirty or forty miles diftant. Pr. Reg. 
88, 389. TIEN Ag 
: If 2 was not fourteen days notice, where the party is 
at the diſtance of forty miles or more. Pr. Reg. 389. Med. 
Ca. 18. 
[The forty miles from London to intitle to fourteen days no- 
tice of trial, ſhall be computed and not meaſured miles. Bates 
v. Pettipher, M. 7 G. 2. Str. 954. Oſgood v. Lyon, M. 18 G. 2. 
Str. 1216. 1 | 
If there was not a term's notice, where the iſſue was joined a 
year before. Pr. Reg. 387. 1 Sid. 34. viz. if four terms have paſt 
without N _— term in which the iſſue was joined. 
. 645. 650. ; 
And to make a term's notice, it ought to be given regularly in 
he prior term ſedente curia. Mod. Ca. 18. 58. 1 5 
$0 a proceeding in the vacation after the fourth term, by taking 
out a venire facias, Sc. teſted the laſt day of the term, is not Fg 
ficient, tho? it be in law an act within the term. R. Mod. Ca. 57. 
Sal. 457. 650. EE ey x 
But a term's notice is not neceſſary, for the uſual notice is ſuffi- 
cient, where the delay for a year after iſſue joined was by an in- 
junction out of the court of chancery ſerved at the ſuit of the de- 
fendant. R. 1 Sid. 92. $024 | 5 
Or by the defendant's claiming x 95. of parliament. 164. 
So, it is not neceſſary, where the defendant gives notice of trial 
by proviſo. Dub. 1 Sid. 34. | 
Nor where there was notice of trial (tho' countermanded), or 
iny proceeding by the plaintiff, within the year. R. Med. Ca. 
18. 58. | 5 
Nor where the proceedings have not ceaſed for a year, excluſive 
of the term in which iſſue was joined. Mod. Ca. 18. 58. 
So fourteen days notice is not neceſſary, where there are not 
fourteen days between the term and aflizes. Mod. Ca. 18. 
[Motion for new trial muſt be within the firit four days of term. 
Barnes 4.46.] | 8 | 
So a new trial ſhall be granted, if the judge certifies the 
verdict to be contrary to the evidence, z Med. 199. Barnes + 


„ | 
*But there ſhall be no new trial, where the verdict is not con- 
trary to evidence or law, though contrary to the judge's opinion. 


1 Bl, Rep. 1.“ 


[The certificate of the judge reporting the matter of fact, as 
ꝛppearing before him at the trial, is concluſive. Rex v. Poole, P. 


7 C. 2. J. R. H. 23. | 
23. Kk 4 | [If 
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[If cauſe tried before judge of another court, there muſt be af. 
fidavit of what paſſed on trial. Barnes 447.] 145 

If, on information, quo warranto, where there are many iſſues, 
the jury find a general verdict for the king, and the judge reports 
that two of the iſſues were found againſt evidence, a new trial 
ſhall be granted; there ſhould be a ſeparate verdict upon each iſſue. 
Rex v. Cockerell, T. 11 & 12 G. 2. Andr. 260. 


s Ilf there is evidence on both ſides, it cannot be called a Ver- 


dict againſt evidence; and there ſhall not be new trial, tho? the 
Jury und againſt the party with whom the judge thinks the 
weight of evidence lies, or for whom he ſums up. Aſpley v. 4fbly, 


Smith. v. Huggins, M. 14 G. 2. Str. 1142. Anon. T. 16 6. 2. 


11 | | | 
[New trial may be granted tho? evidence on both fides, if all the 
witneſſes to a releaſe are not examined. Norris v. Freeman, M. 
10 G. 3. 3 Wilſ. 38.] | 
[New trial may be granted in a criminal caſe, on report of the 
judge and affidavits of the jury, that the verdict againſt the defend- 
ant was taken contrary to their meaning, and to the judge's direc- 


tions in point of law, Rex v. Simmons, T. 25 & 26 G. 2. 1Wil. 


29. 
. 722 trial at bar, if idence 1s doubtful, a new trial ſhall 
not be granted. Smith v. Par, G. 2. Andr. 315. Kr. 
1105. ] , | Ws 
| FM maſter brings treſpaſs vi et armis for taking his appren- 
tices, and it appears that the apprent eing impriſoned by their 
maſter in a lock-up-hauſe of A. and feating to be ſold to Guinea, 
complain to quarter-ſefſions, who diſcharge them; and I. a ſea- 
lieutenant agrees with them to ſerye, gives 4. money to keep 
them that night, and next morning dal preſs- gang with a note 
to A. to deliver them, which he does, taking a receipt; and on 
trial all the defendants (the juſtices and V.) are found not guilh; 
although . ought to have been found guilty on the evidence, 
yet, as he appeared to act with good intention, the court will not 
2 1 trial. Rea vely v. Mainwaring, H. 2 G. 3. 3. B. M. 

1306. FE 5 

Or, if he allowed what was not, or denied what was, good evi- 
dence. Med. Ca. 307. 242. an 

[If defendant in an action for a ſeiſure ſine aligua probabili cauſa, 
is not permitted to give evidence that there was a probable cauſe. 
Bill v. Robinſon, M. 1719. Bunb. 49.] 8 

[And in ſuch caſe it may be granted, though a ſpecial verdit 
has been ſigned by the counſel on both ſides. Namink v. Farwt!, 
M. 1719. Bunb. 51.] 

[if on an iſſue directed to try a modus for five cloſes, it appears 
that the modus extends to two cloſes more, (for the ſame ſum,) an 
the judge thereupon directs the jury to find for plaintiff, againl: 
— 5 5 new trial ſhall be granted. Taylor v. Walker, P. 1729. 

unb. 267. 8 | 

[If the judge directs the jury on a point of law, and they find 
verdict contrary to his direction; or, if he directs them to find 

ſpecially, 


7. 0 
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ſpecially, and they find a general verdict, there ſhall be a new trial 
granted. Rex v. Poole, P. 7 G. 2. B. R. H. 23.] 1 
[Unleſs it appears to the court, that the judge was miſtaken. 
Ibid. b ST . | 4 "ſh 
05 that it is impoſſible that defendant ſhould have judgment, 
by reaſon of his bad plea. Ibid.] 5 . 
And after a full trial by a competent jury, and no freſh light 
can be thrown on the ſubject, a new trial ſhall not be granted. 
1 Bl, Red. 4% 8 | | 5 
»And where a new trial is moved for on the ground of a 
miſdirection in point of law, if the court ſee that juſtice has 
been done between the parties, they will not ſet aſide the 
verdict, nor enter into a 4ifcuſlion of the queſtion of law. 2 Term 
Rep. 4. | x 5 
[Replevin for taking cattle; avowry, damage-feaſant ; plea, 
rizat of common ; replication, a cuſtom to incloſe, and the lands 
unincloſed free from his common, and the lands incloſed free from 
the common of others; if it is proved at the trial, that the incloſed 
lands are free from common, (though it is ſaid by ſome witneſſes, 
that if one acre is left unincloſed, he has a right to common on the 


' other's unincloſed lands) if the judge ſays the cuſtom being intire 


is not proved, and jury finds in conſequence for plaintiff, there 
ſhall be new trial for the miſdirection. How v. Strode, M. 6 G. 3. 
2 Wilf. 269. ] 2 EPS; 
If the party was diſappointed of evidence by ſickneſs, or other 
accident without his default. Mod. Ca. 22. | ES, 
[i the beſt evidence is not produced by him for whom the ver- 
dict is, as only a copy of biſhop's inſtitution-book to prove preſen- 
tation by the patron in quare impedit; for the preſentation or the 
inſtitution- book itſelf might have been produced. But, N. B. in 
quare impedit ſecurity muſt be given for coſts and profits of living, 
it ſecond verdict for the ſame party. Tillard v. Shebbeare, M. 8 
C. . Milf G fon” 


| 7 the witneſſes or counſel were abſent by ſurpriſe. Sal. 645. 


But ſurpriſe is not neceſſarily a ground for a new trial, though 
it may be a ground. 1 l. Rep. 298. * | | 

If a juror declared a deſign to give a verdi for one of the. 
parties before the trial. Sal. 645. | 5 

If a juror challenged, be ſworn on the tales by another name. 
Parker v. Thornton, M. 12 G. Str. 640. 2 Ld. Raym. 1410.] 

(ena the jury toſſed up whether 300. or 500/. damages. 
Melijh v. Arnold, M. 1719. Bund, 51.] | 

[ Becauſe the jury drew lots, whether to find for plaintiff or de- 
fendant, tho? it happen according to evidence, and the judge's | 
opinion. Hale v. Cove, M. 12 G. Str. 5477 „ | 

But ſuch conduct being a very high miſdemeanor in a juror, 
the affidavit, on which the application for a new trial in ſuch a 
cale is grounded, muſt be made by ſome third perſon, as one who 
has ſeen the tranſaction through a window or the like, 1 Term 


Rep, 11.9% 
. * And 
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* And, in no caſe, ſhall the ſubſequent declaration of the 
ee a verdict given according to the merits of the caſe, 2 B,. 
ep. 803. pes. 
[If a verdict is obtained by a trick contrary to conſcience, tho 


ſtrictly regular, the court will ſet it aſide, and make the party pay 


coſts, and order new trial; as 3 refuſes to produce a note 
he had received in payment, and which was not paid by his own 
negligence, becauſe defendant had not given him notice to produce 
it. Anderſon v. George, P. 30 G. 2. 1 B. M. 352.] | 


[If a verdi& is founded on a note, which is manifeſtly obtained 


by fraud, whereas the jury only conſidered the queftion of forgery, 
— will ſet it x ger — new trial. Bright V. Ban, 
30 C 31 G. 2. 1 B. M. 390.] | ? 
[If the merits have not been tried, becauſe plaintiff could not 
give material matter in evidence, on the iſſue joined, and therefore 
a verdiR againſt him, the court will ſet it afide, though it was right 
on the evidence given, and order new trial on payment of coſts, 
Dyrolles v. Howard, P. 3 G. 3. 3 B. M. nb "ET 
{If there is reaſon to ſuſpect a verdict to have been obtained by 
perjury, ” court will grant it. Fabrillus v. Cook, M. 6 G. 3, z. B. 
M. 1771. | 
cit on a verdict ſubject to the opinion of the court on a caſe ſtat- 
ed, ſufficient facts are not ſet forth, or if on a ſpecial verdi it is 
defectively found, the court will grant new trial. Bond v. Seawel, 
M. 6 G. 3. 3. B. M. 1773.] | | . 
[Defendant pleads four pleas, plaintiff joins iſſue on three, taking 


no notice of fourth, and verdict for him, he ſhall reply iſſuably or 
demur ; if he replies, new trial; if he demurs, proceedings ſtayed 


till argument. Barnes 465.] | 
[If ſheriff on inquiry has admitted improper evidence, whereby 
damages leſſened, court will order new trial: Barnes 448. ] 
{On the trial of a traverſe of an inquiſition of lunacy, if the de- 
fendant is not well, and cannot attend the trial, a new trial ſhall be 
nted. Rex v. Roberts, P. 17 G. 2. Str. 1208.] . 
[If the merits have not been tried, court will grant new trial 
for variance between iſſue delivered and record, tho' not material. 
Barnes 16775 | | 
[If the demand is certain, court will ſet afide damages if too 
ſmall, not where uncertain. Barnes 455.] 8 
[There may be a new trial after a former new trial. Gooduuis 


v. Gibbons, T. 7 G. 3. 4 B. M. 2108.) 8 


[It may be granted for exceſſive damages, but not a third trial. 
Chambers v. Rebinſon, H. 12 G. Str. 691. Note, this caſe was de- 
nied to be law by Pratt C. J. Beardmore v. Carrington, P. 4 C. 3. 
2 Wilſ. 244.] * Vide 1 Term Rep. 277. he Ke 

[ Verdi&t ſhall not be ſet aſide for ſmallneſs of damages, though 


it may for exceſſive damages. Hayward v. Newton, M. 6 B. 2. 


Str. 940. Barker v. Dixie, T. 9 G. 2. Str. 105 1. B. R. I. 279. 
Barnes 445-] | | R I; 


PLEADER. a 
It is a general rule, that the court will not ſet aſide a verdict 


in an action for a * injury, on account of the ſmallneſs of 
th 


the damages, unleſs the ſmallneſs of them aroſe from a miſtake in 
point of law. Dong. 509, 510. (591, 592.) : | 

But altho' a verdict is againſt evidence, yet if the action was 
frivolous and vexatious, and the real damage imall, the court will 
not grant a new trial; Which ſhould be to attain real juſtice, not 
to gratify litigious paſſions, on every point of ſummum jus. 
Macrow v. Hull, M. 30 G. 2. 1 B. M. 11. Farewell v. Chafſey, 
M. 30 G. 2. 1 3. M. 3. Burton v. Thompſon, M. 32 G. 2. 
2 6. M. 664.] ; TOS 5 

* In perſonal torts, the court wil er grant a ne trial for 
exceſſive damages, unleſs they are ſuch as manifeſtly ſhew the 


jury to have been actuated by paſſion, par: iality or prejudice. 


Cop. 230.“ ; 6 
Or unleſs they be outrageouſly diſproportioned to the nature of 


the injury or the circumſtances of the cale. 2 Bl. Rep. 1327. 942. 


929. vid. 2 Wilſ. 205. 244. | | | 
[But inquiſition was ſet aſide, and new inquiry granted, for 


ſmallneſs of damages. T atton v. Andrews, T. 14 & 15 C. 2. Barnes 


448.] ER 
[New trial may be granted after nonſuit, as if a judge has di- 


reted it, becauſe he thought there was not ſufficient evidence that 
an innkeeper had been ſuch a trader as made him liable to the 
bankrupt laws. Buſcall v. Hog, M. 11 G. 3. 3 Will. 146.] _ 


[If the plaintiff is nonſuited, and the nonſuit recorded, there 


cannot be a new trial, for the plaintiff is out of court. e v. 
Ld. Barrington, M. 11 G. 2 Ld. Raym. 1370.] 

[If plaintiff in ejectment on trial will not produce a deed which 
is in court, tho? notice has been given to do it, and is thereupon 
nonſuited, the court will not grant new trial. Roe v. Harvey, M. 
10G. 3. 4 B. M. 2484.] = | 

But there ſhall not be a new trial on account of the abſence 


of a witneſs, whom the party might have had without his ne- 


glect. Mod. Ca. 22. Sal. 647. Fg. 40. Price v. Brown, H. 
12 C. Str. 691. Cooke v. Berry, T. 18 G. 2. 1 Will. 98. 
- Barnes 439. | % 

Nor to let the party into a defence of which he was appriſed at 
the firſt trial. 2 Term Rep. 113. 3 : 
Nor to give the detendant an opportunity of proving the 
. , of a policy, which was not illegal on the face of it; 
for he ſhould have ſhewn it at the trial. 1 Term Rep. 84. 

* Nor, becauſe the counſel of the party appiying thought it pru- 
dent to omit material evidence which they had in their briefs, nor 
decauſe another jury in a cauſe nearly ſimilar, on hearing that 
evidence gave a different verdict. 2 Bl. Rep. 802. * | 


* Yet the diſcovery of new evidence by the attorney of a | 


defendant (executor) then abſent from England, though in 
the actual cuſtody of the attorney, but without his knowledge, 
452 good ground for a new trial. 2 Bl. Rep. 95 5. 1 
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Nor after two verdic̃ts for the ſame party, without proof of prac. 
tice. Med. Ca. 22. : 75 2 | i | 
And where there are two contrary verdicts, and the latter is 
ſatisfactory to the court, the loſing party is not intitled, by any 
rule or practice to a third trial. 2 Bl. Rep. 963.“ | 


Nor upon an indictment or information, where the defend. 


ant is acquitted, though contrary to the direction of the judge, 
without proof of practice. Sho. 336. Sal. 646. 1 Lev. 9. 
1 Sid. 153. e 
* New crial ſhall not be granted, if defendant is acquitted on in- 
dictment for not repairing highway. Rex v. Silverton,” P. 24 C. 2. 
1 Wilſ. 298.] „ TT 
[No new trial on a feigned iſſue found for defendant, where the 
verdict againſt him would have the ſame conſequence as a verdict 
in a criminal proſecution. Rex v. Praed. Rex v. Edwards. St. Ives 
cauſes. M. 9 G. 3. 4 B. M. 2257.] 
Nor where the action is rigorous, as for not taking care of his 
fire, &c. Sal. 644. 648. 653. R. 5 Med. 88. 
Nor after an indictment for a capital offence. 
Or for perjury, tho? the witneſſes were abſent by practice. 1 Sid. 
149. 153. 3 
LOT trial is never granted on penal ſtatute, if verdict for 
defendant, if no miſbehaviour appears in him. Mattiſen v. Al- 
lanſon, M. 19 G. 2. Str. 1238. Fonereau v. P. 10 G. 3. 
+ Will. 5 & 

No new trial in a gui tam after verdi& for defendant, 
though againſt the judge's directions. Seymour v. Day, P. 4 6. 
pr -# 899. Jervois v. Hall, P.16G. 2. 1 Wilſ. 17. Barns 
466. „„ 

[Vet it may be granted on an information of ſeizure for frau- 
dulent exportation, where verdict is for defendant, where _—_ 


o 


is forfeited but the goods. Robinſon v. Lequeſne, T. 1728. Bun 


253]. | : 
Or, in quo warranto, where the defendant is acquitted. Dub. 
2 Mod. Ca. 207. * Vide 2 Term Rep. 484.“ | 

[It may if the judge certifies it was againſt evidence; but the 
twelve judges equally divided, and no new trial could be granted. 
Rex v. Bennet, T. 4 G. Str. 101.] 23 3 

[In guo warranto, to which defendant pleads ar election under 


the nomination of B. and A. bailiffs, it is no cauſe for a new trial, 
that the Judge directed a judgment of ou/ter in quo warranto againſt 
0 


B. and A. for acting as bailiffs; eſpecially if judgment of oufer 
muſt have been againſt defendant, though this iſſue had not been 
againſt him. Rex v. Hebden, P. 12 G. 2. Andr. 388.] 

Nor in a writ of right unleſs the verdict be flagrantly wrong. 
2 Bl. Rep. 941.* | 

It ſhall not be in an inferior court. Sal. 650. 75 

Nor ſhall be for want of notice, if the Fg made a defence. 


Sal. 646. a 
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Nor ſhall be, where the verdict is with the right. Sal. 644. 
6 6, 6 7. ö ? N 
(hben the merits have been tried fairly and fully, the court will 
not grant new trial, As if defendant has miſtaken one abuttal of a 
way which he claims in his plea, and yet has a verdict. Sampſon v. 
Appleyard, M. 12 C. 3. 3 Will. 272.]- | | | 
Nor where, on an action of debt, the verdict is only for part 
of the ſum demanded, being what was juſtly due. * 
[In debt on bond, conditioned to pay to a third perſon A. if on 


him, there ſhall not be a new trial on affidavit of A. that he looked 
on defendant as indebted to plaintiff the obligee ; for A. is the 
real plaintiff, and his declaration good evidence. Hanſon v. Par- 
ter, H. 23 G. 2. 1 Wil. 257.] | 5 

Nor after an interlocutory judgment. Mod. Ca. 264. e 
ing interlocutory judgment. Rex v. Armſtrong, M. 12 G. 2. Str. 
1102. 8 1 5 
[There ſhall not be a new trial after four years acquieſcence, 
though judgment is not ſigned. Rex v. Bill, M. 8 G. 2. Sr. 


Nor uſually in an action for words. Sal. 644. 

At leaſt where a verdict in ſuch an action is given for a defend- 
ant, clearly againſt evidence, yet if the damages on a right verdict 
nuſt have been very trivial, a new trial will not be granted. 2 Bl. 
Rep. 85 1.“ AT : f 

[Yet it is ſaid, in an action for words, (Lord Gower v. Heath, 
7. 13 C. 2. Barnes 445.) that for exceſſive damages verdicts 
ave been frequently ſet aſide. In Red/haw v. Brooke, P. G. 3. 
2IWilſ. 405. it was not argued nor denied on this ground, but be- 
cauſe Wilmot C. J. was not diſſatisfied with the verdict. The 
ame doctrine is aſſerted in Wilford v. Berkeley, T. 31 G. 2. 1 B. 
. bog. and in Benſon v. Frederick, H. 6 G. 3. 3 B. M. 1845. 
where {for J. cites Wood v. Gunſton, Style 466. ſo alſo, in Grey v. 
brant, T. 4 G. 3. 2 Wil. 25 2. 0, anon. M. 7 G. 2. Barnes 436. 
Chiſvers v. Lambert, M. 8 G. 2. Barnes 229. Tate v. Swain, M. 
C. 2. Barnes 233. where inquiry ſet aſide for exceſſive dama- 


Hu v. Newton, Str. 940. Barker v. Dixie, Str. 1051. B. R. 
. 279. Barnes 445. and Tullidge v. Wade, 3 Wil. 18. It is ſaid 
{fr curiam, in Beardmore v. Carrington, that the court may aſſeſs 
amages themſelves without writ of inquiry. 2, can they do it in 
relpaſs, treſpaſs in the caſe where defendant pleads not guilty, or 
ay caſe where-the demand is not certain on the record? Vide 
bahn, pleader, Z. 1. LOTT 

Or ejectment. Sal. 648. [ Contra Goodtitle v. Clayton, P. 8 G. 3. 
. M. 2224.] 
In ejectment, new trials are not uſually granted, where there. 
"1 verdift for the defendant; otherwiſe if for the plaintiff. 1 BY. 


7. 346, 4 


trial there is evidence that 4. declared there was nothing due to 


[New trial cannot be granted on the crown fide, after ſign- 


ſes, vid. 250l. for twenty-ſix days falſe impriſonment. Vide etiam 


[If 


© $9. 


— 


' Smith v. Parkhurſt, H. 12 G. 2. Str. 1105. 


2 BI. Rep. 929. * 


[If plaintiff in ejectment moves againſt the caſual ejector on tie 
F. 4 C. 2. c. 28. that there is half a year's rent due, and no dif. 
treſs, and at the trial deſerts that, and ſets up another title, yet, if 
defendant makes defence, there ſhall be no new trial. Kempton v. 
Croſs, P. 8 G. 2. B. R. H. 108.], = 1 FE: 
or after a motion in arreſt of judgment. Sal. 647. 
Or a trial at bar. R. Sal. 650. 643. 2 Jon. 225. Car, 
07. : e | 
: {After trial at bar, if the evidence is doubtful, a new trial ſhall 
not be granted. Smith v. Parkhurſt, H. 12 G. 2. Andr. 315, Fir. 
1105. | | | 
. a trial at bar on a traverſe to the return of mandamus, a 
new trial at bar may be granted if the verdi was againſt evidence. 
Muſgrove v. Nevinſon, P. 10 G. 2, Ld. Raym. 1358. Str. 584. 


New trial ſhall not be granted after trial at bar in ejectment, 
unleſs juſtice is not otherwiſe to be attained. Smith v. Parkhurf, 
H. 12 G. 2. Str. 1105. Andr. 315.] | 
Where there is a bill of exceptions, a new trial ſhall not be 
moved for on the ſame point of law as is contained in che bill, 


It ſhall not be granted for variance between the paper-book in 
which plaintiff is called James, and the record in whichhhe is right- 


ly called John; or becauſe the word act is omitted in not re- oth, 
garding his promiſes. Mathar v. Brinker, P. 4 G. 3. 2 Will, rer) 
243. | | io ſone 

. [Where on trying a traverſe on a return no damages are given, cefly 

it cannot be ſupplied by writ of inquiry, but there muſt be a vere #1 
facias de novo. 3 v. Shrewſbury, T. 9 G. 2. Str. 1051. C. for g 
K. H. 147. . | 5 EP = queſt 
[Where judgment, tho? regular, has been obtained by ſurpriſe, WW 2 rul 

the court will ſet it aſide ; but not, where regular, and no ſurpriſe 2 Ter 

| Lockwyod v. Beaumont, M. 9 G. 2. B. R. H. 157.) ; N 
[In caſe for maliciouſly ſuing and arreſting plaintiff in au infe-W fer: 
rior court, which had not juriſdiction, and verdict for plaintif WM thoug] 
there ſhall not be new trial, though the declaration is faulty, in nol apply; 
alledging that defendant knew the court had not juriſdiction. W 
 Geflin v. Wilcock, P. 6 G. 3. 2 Wilſ. 302.] O1nio 
1 defendant pleads in abatement, to which plaintiff demun i colts; 

an e dee of reſpondeas ouſter, then he pleads nil debt, and we 3ithou 
plea-roll contains nothing but the declaration and ail deber, the ple Wh 
in abatement not having been deſerted, or judgment entered on u ale abe 
this irregularity is cured by defendant's having accepted and pa tte fam. 
for the iſſue, and the court will not grant new trial. Combe v. i rial. 


P. 5 G. 3. 3 B. M. 1682. | 

On two iſſues, general verdict, right as to one, contrary to el 
dence on the other, cannot be ſevered, nor new trial granted 
Barnes 436.] | | ORE | 
| [New trial refuſed, when evidence on both ſides, tho' Ch. ju 
who tried ſtill of opinion that the weight of evidence was — 


PLEADER. x 
other fide. Swain v. Hill, H. 10 G. 3. 3 Vilſ. 45. NM. B. here 
were two ifſues, both which muſt have gone back, and one was 
clearly right.] 


[New trial ſhall not be granted, becauſe of variance be- 


tween paper-book and the record, the record being right. Barnes 
17 court will not grant new trial for exceſſive damages, 
where they depend on circumſtances ſolely under the cognizance 
of a jury, and fit for their deciſion; as for criminal converſa- 
tion with plaintiff's wife. Wilford v. Berkeley, T. 31 G. 2. 
1B. M. 609. ] Re 


IN. B. This rule is not here extended to torts in general, 
though ſo quoted by lord Camden, in Beardmore v. Car- 


{The court will not even grant a rule to ſhew cauſe for new 
tal for exceſſive damages, if the judge who tried it ſays, tho' he 
thinks the damages too large, yet he is not diſſatisfied with the 
verdict; as 200 J. for cuſtom-houſe officers ſearching for prohi- 


v. Brooke, P. 9 G. 3. 2 Wilſ. 405.] 


in 
t- [Though judge certifies damages exceſſive, yet if court think 
e- otherwiſe, they will not grant new trial. Thus, on action for 
I. rery malicious proſecution, on which plaintiff had been impri- 

ſoned and tried for felony, Page, J. certified 30 l. damages ex- 
en, ceſive, but the court thought not. Barnes 436. ] . 
ure Value and importance are not of themſelves ſufficient grounds 
G. for granting a new trial, unleſs there be alſo ſome doubt in the 

queſtion ; * they frequently weigh with the court to grant 
ſe, a rule 'to ſhew cauſe, why there ſhould not be a new trial. 
riſe. 2 Term Rep. 113.5 | | 

Nor is an objection to the competency of witneſſes, difcovered 

nfe- er a trial, a ſufficient ground of itſelf for granting a new trial; 
ni, though it may have ſome weight with the court, where the party 


n no pplying appears to have merits. 1 Term Rep. 717.“ 

*Where the plaintiff refuſes to be nonſuited, contrary to the 

opinion of the judge, a new trial, if granted, ſhall be without 
mur colts; if he ſubmit to an erroneous nonſuit, it ſhall alſo be ſet aſide 
bithout coſts. 1 Bl. Rep. 670. 2 Bl. Rep. 698.* 
Where a zexv trial has been granted, and nothing ſaid in the 
on 1 about the cg of the firſt, although the ſecond verdict be for 
d pail de fame party as the firſt, he ſhall not have the coſts of the firſt 
„ Piu wal. Doug. 438. (421.)* | 


(R. 18.) When there ſhall be a Repleader. 


hen it is not aided by the ff. 32 H. 8. a repleader ſhall be 
nel. Ov. Bl. dg. nm 197 0 
wy 1 [ 


Ll 


bited goods, and finding none, but doing no damage. Red/haw 


If an iſſue is misjoined, or joined on an immaterial point, &c. 
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een 
[As if plaintiff declares on a leaſe to 4. which he ſays is come 
by aſſignment to defendant, and he pleads that 4. did not aflign 
to him, and iſſue is joined, there ſhall be a repleader, tor it is an 
immaterial iflue. Enys v. Mohun, M. 3 G. 2. Str. 847.] 
[Or if a bond is conditioned for payment of money, on or be- 


1 fore 5th of December, and defendant pleads payment on 5th of 
December, and plaintiff replies, and verdict for plaintiff, there 


ſhall be a repleader, for it is an immaterial iſſue. Tyroy v. 
Carter, M. 8 G. 2. Str. 994. Fe Ye 

[But altho' an iſſue is immaterial, yet a repleader ſhall-not be 
granted, if the cauſe can be ended more expeditiouſly ; as if the 
plea be ill, or good in form though not in fact, and amounts to 
confeſſion. Rex v. Philips, M. 7 G. Str. 394-] 

So, if the iſſue joined is nugatory and void, whereon the court 
cannot give judgment, there ſhall be a repleader. R. Med. Ca. 2. 
Hard. 331. | F 


[When the finding on an iſſue does not determine the right, 
the court ought to award repleader, unleſs it appears from the re. 
cord, that no manner of pleading the matter could avail. Rex v. p 
Philips, P. 30 G. 2. 1 B. M. 292.] G 
[If there is a miſtake in a plea (as if a mayor ſets forth his be- | 
ing ſworn in according to the charter, when in fact he wa F 
ſworn in on a mandamus, according to 11 C. 1. c. 4.) and ſeveral n 
iſſues taken by the replication to one intire defence, all which 3 
are found againſt defendant, as he could not give in evidence the ö 
true and proper manner of his being ſworn in, on this plea; the thi 
court may order the whole verdict to be ſet aſide, with coſts, and | 
liberty to amend the plea. /bid.] | " 
[So, if the iſſue is concluded to the country, where is ſhould | 
be to the record, c. or 2 contra. R. 1 Leo. 90. . 
There ſhall be a.repleader of a bar, replication: or rejoinder, 7 
which is bad; for at the firſt defect the repleader begins. Ic. 7] 


458. *Vide Cowp. 510.* | : 
By the common law, if an immaterial iſſue was joined, the 
court might award a repleader before trial. Mod. Ca. 2. Sal. 579 
But will not now, where the iſſue joined will be aided by the 
ſtatutes of Jecfaile. R. Mod Ca. 3. Sal. 579. 
*Nor in any caſe but where complete juſtice may be anſwered: A 


Crop. 510.* | | ; 
Sv ti.cre ſhall not be a repleader, where the treſpaſs is con- 
e rn . gener 
feſſed, tho? the iſſue was immaterial. 1 Sal. 173. 72 
And there may be a repleader after a verdict. Cro. El. 883. 17 
Hard. 331. e ; 
But it is doubted whether a repleader ought to be gravis F po 


when the iflue is found againſt the party tendering it. Doug 


396. (380.)* 


But generally there ſhall be no repleader upon a demurtef Ag 
1 Leo. 79. without the conſent of the parties. Per 2 J. 1 the | 
271. Mo. 461. Agr. Mo. 867. Lat. 147. Adm. 2 _ _— 
142. Cont. allowed 3 Lev. 440. Per Powell Mod. Ca. 10% 
Sav. 89. 2 Bul. 37. | 1 oh 
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Yet, if there be a bad bar and a bad 1 a repleader 
may be awarded upon a demurrer. Bro. Replead. 39. But Pe- 
riam ſaid, the roll of that caſe could not be found. R. Pl. Com. 138. a. 
But Periam ſaid, that there it was by conſent. 1 Leo. 79. Acc. 

3 J. Periam cont. 1 Leo. 79. But in the ſame caſe it is 
doubted. Saw. 89. Semb. Cro. El. 318. 1 And. 167. | 
So there ſhall he n 
iſſue there is a diſcontinuance. R. Mod. Ca. 3. Eva 

Or the defendant made default at the trial, whereby he is out 
of court. R. 1 Sal. 216. 2 Sal. 579. : | 

[After inqueſt is taken by default, Fa cannot be received 
to make ſuggeſtion on the roll, for after default there can be no 
repleader. Brampton v. Crabb, H. 3 G. Str. 46.] ; 


In debt on bond, if defendant pleads payment before the dax 


under a ſclicet, there ſhall not be a repleader. Cone v. Barry, 
M.7 G. 2. Str. 954] 8 | 

[ There ſhall be no repleader where defendant pleads payment, 
an 


acceptance in ſatisfaction of debt on bond, and plaintiff 


takes iſſue on the acceptance. Hack/haw v. Rawlings, H. 3 G. 
Str. 23+] | 25 5 
If iſſue be joined in chancery, and the record ſent into B. R. 


to be tried, for a defect in the venire facias, a repleader ſhall be. 


awarded in B. R. and not in chancery; for the record being in 
B. R. can never be remanded. R. 1 Rol. 287. 

So antiently a repleader was awarded upon a writ of error, but 
this is now obſolete. Per Hale, 2 Sand. 319. 2 Lev. 12. 


If a repleader is awarded or denied, when it ſhould not be, it 


will be error. R. Mod. Ca. 2. Sal. 579. 
If a repleader is awarded, the judgment is guod replacitent, and 


| the freſh pleading begins where the firſt defect was. R. Med. . 


Ca. 2. Sal. 579. | 
There ſhall be no coſts on a repleader. IBid. 


| (S. 1.) General. 


Verdict is general or ſpecial. Co. Lit. 226. . 

A general verdict is, when the jury find the point in iſſue 
generally: as, in aſſize on nul tort, nul difſeifin, that the tenant 
4 ſciſtvit, or non diſſtiſivit. Co. Lit. 226. 6. 2 EE 
If the plaintiff is nonſuited, and the jury find damages, as in 
err it is no verdict, but only an inqueſt of office. R. Cro. 

412. | 


„ Special. 


A ſpecial verdict is, when the jury find the ſpecial matter, and 
thereupon pray the diſcretion of the court. Co. Lit. 226. 6, 

[On a point reſerved for opinion of court, the verdict muſt 
aways be for plaintiff, , Barnes 455-] 

Vol. V. 21 [The 


o repleader, where by the defect in joining | 


— 
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9 Co. 13, 14. Dowman. 


P LE AD E R. | 
| [The rule ſhould be, if the opinion of the court is for plain. 
iff, that the po/ea be delivered to him; if for defendant, that 
verdict be entered for him ex aſſenſu juratorum. Barnes 45 1. 
A ſpecial vefdiẽt may be found in all caſes, as well upon in- 
dictments and appeals, as upon commons. Co. Lit. 227. 4. K. 


In all actions, real, perſonal, or mixt. R. 9 Co. 13, 14. 
On all iflues joined between the king and the ſubject, as well 
as between party and party. Bid. 5 
And upon any iſſue joined on a ſpecial matter, or point collate- 
ral, as well as on the general iſſue. R. cont. Dy. 284. 4. R. 
acc. per all the J. in B. R. and the opinion in Dyer denied. 9 Co. 14. 
winan. Cont. 3 Leo. 48. R. acc. Mo. 858. | 
So by conſent a ſpecial verdict may be determined by the court 
without being filed _ record. db. 774. = Wo) 
But if the jury find a ſpecial matter not pertinent to the point 


in iſſue, the court may diſallow the verdict, and the caſe muſt be 


underſtood to be ſuch in the books, where the court diſallows a 
ſpecial verdict. 9 Co. z4. a. 115 

As in treſpaſs for a thing tranſitory in A. if the defendant is 
found not guilty in A. for the jury ought to ſay not guilty generalh, 


or find the ſpecial matter. 2 Rol. 694. J. 25. 
aſe 


[In a caſe for the opinion of the court, the facts proved at the 
trial ought to be ſtated, and not the evidence of the facts only; 
thus, in treſpaſs on a copyhold, it is not enough to ſtate that ad- 
miſſion of 18 was proved, but muſt ſtate that plaintiff had 
title or poſleſſion. Palmer v. Folnſon, P. 3 G. 3. 2 Wilſ. 163. 


(S. 3.) Privy. <= 

A verdict ſhall be given in court. Co. Lit. 227. V6. 

Or may be given privately before the judge in all caſes, except 
in criminal ones, which affect life or member. Ii. 

But in criminal caſes, which affect life or member, a priv? 
verdict ſhall not be given. Co. Lit. 227. 6. R. Ray. 193. But 
in other criminal caſes it may. R. ibid. . | 

And where a privy verdi is given, if the judge or any of the 
jury die before it is affirmed, it is not good. R. Mo. 33. 

The jury may vary from the privy verdict, before it is affirmed 
in court. Co. Lit. 227. 6. R. Mo. 33. K. Dy. 209. a. 
So they may vary from the firſt tender of their verdict in court, 
before it is recorded. Co. Lit. 227. 6. | : 
1 Tye after the verdict is recorded, they cannot go from it. 

id. ” 

So after a verdict in writing delivered to the ſheriff on an ex- 
tent, it cannot be altered, except in form. 2 Rol. 712. J. 45: 


(S. 4.) What Things a Verdict may find. | 


The jury may find by their verdict all things given in evidence, 
material to the iſſue, if it be not contrary to the record, or 
admiſſion of the parties, | 


As 


* 
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As they may find matter of record, given in evidence: as, let- 
ters patent, ſtatutes, judgments, Wc. Hob. 227. | 

A fine or common recovery. 2 Rol. 6g1. J. 23. ; 

A record of an attainder produced ſub pede figilli. 2 Rol. 691. 
L 20. PE 5 | E 
So any record regularly proved. Cont. 2 Rol. 691. J. 20. 
Hob. 227. | | 5 

So matters upon record in a ſpiritual court, as, a divorce, Oc. 
2 fel. 691. J. 5. a 


So the jury may find matter of eſtoppel, and though it is not (s. f.) 
pleaded and relied upon, when it is found the court ſhall judge An eſtoppel. 
according to law. Co. Lit. 227. 2. 1 | | 

And therefore, if a man makes a leaſe by indenture to 4. of 
his own land, whereby A. is eſtopped to ſay, that it was not de- 
miſed, the jury may find ſuch matter, tho? it be not pleaded. Co. 

Lit. 227. a. Dub. Cre. El. 140. Ow. 96. R. 4 G. 53. R. 
Cre. Car. 110. Vide 1 Leo. 206. . | 

And the jury muſt find the Happel under pain of an attaint. 
.4 Co. 53. 6. 1 | | 

80 = jury may find tenure of the king by e/foppel. 2 Rel. 
boo. J. 5. 7 H. 4. 41. a. | 

So they may find a bond to be made before the date; tho' the 
jart — 1 from ſaying ſo. R. 2 Co. 4. 6. 2 Rel. 690. 
7. 706. J. 17. | . 5 

But where "the plaintiff makes title by e/feppe!, or pleads and 
relies upon the Hoppe, the jury cannot contrary to the efcp- 


jel. 1 Sal. 276. Vide Eftoppel, . (B.—E. 10.) 

80 the jury may find a collateral warranty ; for it bars a right. 8. F 
Co, Lit. 227. a. R. 10 Co. 97. b. 2 Kol. 690. J. 10. | A —— 

So they may find a condition, which defeats an eftate. 2 Rol. which bar? 
bgo. J. 30. 35. Lit. J. 366. . 


Or a releaſe of an eſtate. Cont, per Shard. 26. Af. 2. bB. Acc. tate. 
2 Kol. 691. J. 7. | 

Or a confirmation, though they are without deed. Wt 

So they may find a matter ſpecially for the plaintiff, on which (8. , 
they could not give a general verdi& for him, without danger of The jury 
an attaint: as, if a man juſtifies by a leaſe 30 Mar. habendum may find a 
irom Lach- day before for a year, and the iſſue is upon the. leaſe, oe 
ud a leaſe is proved of 25 Mar. habenduni from thenceforth for the, "ny | 
a year, the jury may find for the defendant, and not ſafely give a gene- 
or the avowant ; yet they may find ſpecially, on which the ral verdict 
_— give judgment for the avowant. R. Hob. 73. 2 Rol. upon it. 
90. 0 45» . 2 | | 


So the jury may find a general verdict for the plaintiff, where (*, 8.) 
ie ou matter found would be agaiuſt him: as, in trover, on Or give a 
prove of a demand and refuſal, they may find for the plaintiff, “ when 
| | : | the ſpecial 
matter does not warrant it. 


Llz Os bur 


Fur : 
but if it be found ſpecially, it will be adjudged no converſſon. 


Vide Action upon the Caſe upon Trover, (E.) | ; 
On proof of a voluntary feoffment to a ſon, the jufy may find | 
t fraudulent as to creditors, Sc. but if it be found ſpecially, it t 
will not be judged ſo. R. 10 Co. 56. . 
Vet, if the ſpecial matter gives a violent preſumption of a fac, 
it ſhall be adjudged accordingly : as, if tho jury find that the 00 
parties declared by a ſubiequent indenture that a recovery waz I 
ſuffered to ſuch uſes, the court will adjudge the recovery to thoſe in 
uſes. N. 9 Co. 8. 5. Mo. 192. | | ; 
| So, if they find a conveyance of one, who fled beyond ſea, to 5 
truſtees for payment of his debts, and that the reſidue ſhould be 21 
at his diſpoſal, with 238 revocation, and that he continued * 
in poſſeſſion afterwards, it ſhall be adjudged fraudulent as againſt = 
the king,” tho? it be not expreſsly found. R. Mo. 194. * 
When the matter of the iſſue is alledged in any particular place . 
for conformity to have a venue, the jury may find. the thing done tha 
in any other place or county. R. 6 Co. 47. a. 2 Rel. 689. J. 40. cou 
Vide poſts (S. 15.) . 1 | | 
y As, if an executor pleads plene adminiſtravit, and the plaintif 8 
When the replies afets at A. the jury ought to find for the plaintiff, if aſſets day 
place is only at any place within or out of the realm are proved. R. 6 C. 4). the 
for a venue. 2 Cyo. 56. 15 | 7 Fg ae LE l. 2; 
So, if the heir pleads nothing by deſcent at A. the jury ought to 80 
find for the plaintiff, if there are aſſets in any other county or Sq 
place. 2, Dy. 271. 6. R. 6 Co. 47. 4. 2 Rol. 689. |. 16. day, 
#2003. "wh. ö Lal. 
So, if there be a feoffment with warranty by tenant in tail, in Car, 
Yormedon by the iſſue in Norfolk, the jury may find aſſets in any Bu 


county. 6 Co. 47. a. 8 8 | 
If tender of homage be alledged at D. it may be found in any 5 
other place. 2 Rol. 680. J. 50. Vide poſt, (S. 15.) , 
So, if the iſſue be of a thing done out of the realm, it may 
be found by a jury of the county where the action is brought: 
as, if the iſſue be, whether a ſhip demurred at M. in Spain. R. 


6 Co. 47. 6. | $0, 
And in ſuch caſe the jury is bound to find matter in another the 
county, under pain of an attaint. Cont. Bro. Attaint 104. N. jo. 
6 Co. 47. a. acc. | | TS | 
So, 


So, on every general iſſue, the jury may find all local things, WW rnilty | 
material to the matter in queſtion, tho in apother county. K. graſs ſq 


6 Co. 47. a. | Nor 
As, in action on the ,. 32 H. 8. for buying of titles in . 5. 
| where the bargain was for a title of land in another county, upon And 
the general iſſue the jury ſhall find the value of the land in another 2 
Mother 


county. K. 2 Rol. 688. J. 35. . | 
In aſfiſe, they ſhall find death, Oc. in another county. 2 K. BY 8 4 


689. J. 5. 10. 5 1 


In ejectment, upon vt guilty; if the plaintiff makes title by 
a jeaſe of land in A. except - manor. of B. the jury of ook 


county may find that the manor extends into two counties, and 
that the leffor had nothing in 4. except the manor. R. Hob. 170. 5 


* 


So, when a bar in a real ar perſonal action is pleaded in a foreign (s. 11.) 
county: as, a releaſe, c. the jury ſhall aſſeſs damages for land When a bar 
in another county, and ſo by a mean ſhall inquire. of a local thing in 2 foreign 
in another county, of which they could not originally. R. 6 Co. ol —_ my 
"_ in treſpaſs quare clauſum fregit, if a releaſe, arbitrament, . | 
Ec. in another county be pleaded and tried there, the ſame ju 
ſhall aſſeſs damages fr the treſpaſs. 2 Rol. 687. I. 50. | 

| So, if a releaſe, &c. in a foreign county is pleaded in aſſiſe, 

aiel, coſinage, &c. 2 Rol. 688. JI. 10. | 4-4 


So in waſte: 2 Rol. 688. I. 17. | . 

So, in treſpaſs. for breaking his cloſe, if the defendant pleads 
that the plaintiff is a willein regardant to his manor in another 
county. R. 2 Rol..688. J. 25. i $03 Ot Ces 


So they may find a thing to be done at another time, when the (S. 12.) 
day is not material: as in treſpaſs for a battery, c. ſuch a day, gs am 
. defendant may be found guilty at another day. 2 Rol. 687. 


Pro | 
$0 in conſpiraey. 2. Roi. 6871 J. 20 i 65 1 
do, in battery, tho? the defendant juſtifies by ſen aſſault the ſame. 
div, by which the day is made parcel of the iſſue. R. cant. 2 
Rl. 680. J. 45. 687. J. 30. * R. cont. Brownl. 233. R. acc, Gro. 


Car. 514. | 5 
But in criminal caſes the jury cannot find an offence in another (s. 13.) 
county than where it is alledged. 6 Co. 47.6, When it 
As in felon Did | W » ſhall not a 
Fr MY | | » thing in 
| , andther 
place. 
In criminal 
? caſes. 


do, when the place is parcel of the iſſue, the jury cannot find (S. 14.) 
the point in iſſue in another place. R. 6 Co. 47. a, D. Hob. When the 
170, 7 | | : | ; Place is 
, | | eg of the 

do, in a local treſpaſs, the jury cannot find the defendant © 
milty in another county: as, in treſpaſs for the cutting of trees, wh 5 | 
zras ſpoiled, Cc. 2 Rol. 688. J. 50. place is ma- 

Nor in another place in the ſame county. Semb. 2 Rol. 689. terial. 


N | | 
And if the jury find a general verdi& for the plaintiff, in treſ- 
Pals guare clauſum fregit, Sc. where the proof is of a treſpaſs in 
mother place or county, an attaint lies. „ 
do a jury in Bucks cannot find a foundation of a priory in Oxan. 
* 2 N. E68. L 925 3 | : 
e LI 3 | In 
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| In an aftion in an iuferior court, the jury cannot find a thing 
iſſuable done out of the juriſdiftion. 1 Cro. 101. 2 Cro. 504, 

R. inter Drake and Bear, Coxs Gar 2. . 


But a jury in an inferior court may inquire of a matter for in. 
creaſe of damages, tho? done out of the juriſdiction. 1 Co. 571. | 


| : Agr. inter Dr e and Bear, T. 15 Car. Zo. 
6.26.) o the jury cannot find a thing contrary to the record. 2 Re, 


So the jury 691. I. 30. K. 11 H. 6. 42.a. K. 9 Co. 69. b. a 

a —— 2 F a verdict finds matter contrary to the record, it is void L 

trary to the as to that. 9 Co. 69. 6. 5 | b 

record. . R$ 0 

(8. 15.) So- the jury ought not to inquire of a thing, which is 

Contrary to by the 9" to the iſſue. 2 Rol. 691. J. 35. 3 85 0 

ere if the tenant pleads, always ready to render der 

agreed by = As, in gener. i pleads, always ready to render due, Bi =, 

the parties, and the iſſue is whether the huſband died ſeiſed, the jury ſhall not 

AJ inquire whether he was ſeiſed of an eſtate of which the wife ws 3 
dowable; for this is confeſſed by the plea. 2 Rol. 691. J. 40. 

Leo. 80. | | 
p waſte, for waſte in 4. if the defendant pleads no ſuch vil 1 
as A. the jury cannot inquire whether there was any waſte com- f 
mitted, or whether the plaintiff had land in 4. for it is confeſſed yet 
by the plea. 2 Rol. 691. J. 45. | 1 _ 

In aftiſe, if the tenant pleads that the demandant took the 
profits pendente lite, the jury cannot find that the tenant was not hs 
leiſed ; for it is admitted by the plea. 2 Rel. 691, J. 50. Hu 

So, if a tenant juſtifies for common, and iſſue on the common 
found for the demandant, the jury cannot find that the tenant did 
not put in his cattle, 2 Rel. 692.1. 5. 

In debt for rent of four acres, the defendant pleads that he d 
demiſed fix acres abſque hoc that he demiſed four only, the jur) the 
cannot find a demiſe of leſs than four; for it is agreed that fou for 
were demiſed. 2 Rol. 692. J. 20. ö End: 
If by the pleading it appears that there is a manor, and the houſ 
queſtion ariſes upon the tenure, the jury ſhall not find matter, 196. 
which deſtroys the manor. R. Lut. 1216. . 

If the defendant avows for a heriot, and ſhews tenure, by fealty Mon! 
and 2 5, rent, c. the plaintiff admits the tenure, and traverſe the t 
the preſcription, if the jury finds a tenure by 12d. it is not ma- 3574 
terial, and the avow/ ant ſhall have judgment. R. 2 Mod. 5. the 1 

If he ſays that locus in quo, &c. js parcel of the manor of J. 1 0 

n 


which is his freehold, and avows for damage feaſant there, if the 
plaintiff traverſes that the ſaid manor is the freehold of the de- Sn 
- fendant, it cannot be found that there is no ſuch manor. R. Dy. 8 5 | 


183. 4. 
In a præcipe againſt 4. who pleads, and B. as in reverſion pra! 7 re 
| to be received, and the iſſue is, that B. had not the reverſion i be; 
fee, and the jury find that neither A. or Z. had any thing» B. = ru 
iduy 


mall be received; for it is contrary to the admiſſion of the af” 


; [If in debt for 500 J. on a charter-party to pay 50 guineas per 


3571. remains unpaid, and ſays nothing of the reſt of the 500 J. 


the verdict is void, Hooper v. Shepherd, P. 11 G. 2. Str. 1089. 
Andr. 156.) ; , | 


ſays nothing to the battery. R. 3 Leo. 83. 

"ther treſpaſſes, a verdict, that the wife beat the horſe, and for 
the reſidue no: guiliy, but ſays nothing as to the huſband whether 
be beat the horſe or not, is bad. R. 771. 106. 


feldue, R. Cro. El. 133. 
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PLEAD 
for it is admitted that A. is tenant, and the verdict imports that 


So the jury cannot find matter out of the iſſue: as, in debt, on (8, 18.) 
n ſuch award pleaded, the jury cannot find matters, which make Out of the 
the award void, if they are not contained in the award itſelf. R. iſſue. 

2 Rol. 692. J. 25. Vide Hob. 54. 3 

In waſte the plaintiff declares upon a feoffment to the uſe of 
the defendant for life, remainder to the plaintiff, and the iſſue is 
upon the feoffment, and found that there was a feoffment to ſuch 
uſes, the jury ſhall not find that the uſe to the defendant was 
without impeachment of waſte, R. per 3 J. 3 Leo, 80. Cre. 


El. 40. | 
If a verdict finds matter out of the iſſue, jt is void for ſo much, 
tho' it concludes thereon geasrully, for or againſt the plaintiff 

or defendant. Hob. 53. Vide poft, (S. 28.) plajari 


And tho' the matter out of the iſſue deſtroys the plaintiff 's title, 


1 Leo. 66. 

If the plaintiff by replication pleads aſſets in a certain manner, 
and the verdict finds alete generally, it will be good. R. 2 Cro. 
140. KS The k | 
"But if a verdict does not directly conclude to the point in iſſue, 
jet it is good, if the court can collect the point in iſſue out of the 
verdi ct. Hob. 54 N 5 

As, if the iſſue be that the tenant has the fee, verdict, that he 
-e nothing, is good, for it denotes that he bas not the fee, 

ob. 54. 


(S. 19.) And a Verdict ſhall be void. 


So a verdict is inſufficient for the whole, if it finds only part of (S. 19.) 
the iſſue and ſays nothing to the reſidue: as, in an information If it finds 
for intruſion into a houſe and 100 acres of land, if the verdict only part of 
inds againſt the defendant for the land, but ſays nothing as to the ET 


houſe, it is vojd for the whole. Co, Lit. 227. 4. K. 2 Leo. 
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month, defendant pleads he paid 50 guineas per month for all 
the time, and iſſue taken that he did not, and the jury find that 


In treſpaſs for breaking his cloſe, and beating his ſervant, if it 
In treſpaſs againſt huſband and wife for beating his horſe and 


In debt for 7 J. if it finds nil debet for 61, and nothing for the 


5p. 
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In treſpaſs for a gown and manteau, if nothing found for the 
manteau. R. 3 Lev. $5: 5 
In waſte in pulling down, ſelling and deſtroying of houſes, &c, 
if nothing found as to the ſale. I Lev. 30g. 


So, in an action againſt three, who plead ſeverally, if three 
ſeveral iſſues are joined, and there is a verdi& on two iſſues only, 
but nothing is ſaid as to the third iſſue, it is void for the whole. 
R. 2 Rol. 722.1. 5. : EE 

In an action by huſband and wife for a battery of both, if on 
not guilty, the defendant is found guilty for the battery of the wife, 
w_ nothing is ſaid as to the battery of the huſband. R. Hard, 
166. | | | 

Yet in treſpaſs for battery and wounding, and not guilty to the 
wounding and juſtification to the reſidue, if it finds that he beat 
and wounded of his own wrong, but ſays nothing to the iſſue on 
the not guilty, it is good. R. Cro. El. 854. 
So, in prohibition, if it finds the cuſtom, &c. for the defend. 


ant, but ſays nothing as to the proceedings after the prohibition ' 


delivered. R. 2 Mod. Ca. 3. | | 
But it may find part of the iſſue for the plaintiff and part for the 
defendant. 'Vide poſt, (S. 26.) 

'Tho? the iflue is entire: as, in a writ of error to reverſe a fine 
by him in remainder after an eſtate tail, if the defendant pleads a 
common recovery in bar and there is iſſue thereon, and the re- 
covery is found of part of the land, it is for the plaintiff for part, 
but the defendant may proceed in error to reverſe the fine for the 
reſidue. R. 2 Rol. 711. J. 30. | 

In debt on a penal bill for 300 J. on nil debet it may find for 
100 l. debet, for 2001. nil debet. R. Sal. 664. 

[If in a ſpecial verdict, aſſets are found intire, and if the pe- 
nalty of three bonds are charges on the aſſets, then for defendant, 
if not charges, then for plaintiff, and the court thinks the penalty 
of two bonds are charges, and of the third, not; judgment 
may be entred thereon, quia videtur cur. Cc. accordingly. 
Bank of England v. Morice, H. 9 G. 2. Str. 1028. B. R. I. 


219. ä | 
So, if it finds words, which imply the whole ifſue, it is fat- 
ficient, tho part of the iſſue is not expreſsly found: as, in treſ- 
paſs for aſſault and battery, if it finds the defendant guilty of the 
treſpaſs and aſſault, and ſays nothing to the battery, for rreſs/i 
implies it, R. 2 Lev. 111. Cro. El. 85. Vide ſupra. _ 
So, in an information for forging and publiſhing a deed, if it 
finds the defendant guilty of the treſpaſs and forgery predict, but 
ſays nothing to the publiſhing, for the word 27g implies it. 
R. 2 Lev. 111, Sj. | 
[If a man is indicted for forging a bond, for publiſhing /uh 
bond, and for publiſhing a certain bond, knowing it to be forges, 
and the jury find a ſpecial verdict that he forged a bond, and pub- 
liſhed the ſame, and ſay no more, the court will ſupply what — 
: | J 


PL EAD E R. 


jury ought to have done, and find him guilty of the two 6ſt 
offences, and not guilty of the third. Rex v. Hayes, T. 3 G. 2. 


* 


Str. 843. Id. Raym. 1518.] | 7 peed 

So the jury cannot find a part only of a deed or will, but muſt 
ind the whole, otherwiſe the verdi& is void for the whole. 
Van. 84. | % 77 

[But if ſeveral pleas go each to the whole, if one of them be 
ſound for the defendant, he ſhall have a general verdict, and the 
jury need take no notice of the other. Barber v. Dixon, H. 17 
6. 2. Wiſe 44] | | 


- 


80 a verdi& is void which finds the matter ſo imperfectly, that (S. 20.) 


there does not appear a you title for the plaintiff: as, in aſliſe 
for rent, if the jury fin 


not find whether the heir has paid or not. R. 2 Rel. 698. J. 40. 
If it finds that 4. had two ſons B. and C. (and who was heir (8 


js the queſtion) if it does not find which is the eldeſt ſon, it is en by 

void; for it ſhall not be intended that B. being named firſt is the ſpecial con- 

elder. R. 2 Rol. 699. JI. 15. Cro. cont. Cro. Car. 392. Clluſton, wide 
If it finds that the leſſor of the plaintiff entred and leaſed to the 7%, (S. 35.) 


plaintiff, who was ouſted by the defendant, but does not find any 
title in the plaintiff. Semb. 2 Rol. 699. J. 40. MD 

If it finds a leaſe from a college, and entry by the-bailiff for a 
condition broken, but does not find an authority to enter by deed. 
K. 2 Rol. 699. J. 50. 

If it finds a ſpecial title in A. and that B. entred and leaſed to 
the plaintiff, and if A. has title, for the plaintiff, &c. but does 
rot find that B. diſſeiſed 4. ſo that his entry and leaſe is void ; 
* it ſhall not be intended that B. entred by dei. 2 Rel. 700. 


If it finds that 100 acres of wood in the declaration are parcel 
of a farm, which farm was demiſed to the plaintiff by indenture 
prout, and the indenture ſhews a demiſe of the whole farm, except 
!ppice, but does not find there was any coppice on the farm, or that 


the wood in the declaration was coppice, it is not ſufficient to 


bring the matter intended by the exception in queſtion, but it is 
2 ſufficient verdict for the plaintiff, N. 2 Rol. 700. I. 15. | 

If it finds a deviſe on a condition precedent, but don't find the 
condition performed, R. 2 Rel. 700. I. 50. | | 

If it finds a feoffment by a father, who is tenant for life, with 
remainder to. B. his ſon, with warranty to the plaintiff, and that 
3. is his only ſon by ſuch a wife, but does not find that he is his 
lon and heir, and then the warranty will not deſcend upon him ; 
and it ſhall not be intended, for he might have another ſon by 
anther wife. R. 2 Rol. 701.1, 10, Cre. Car. 391. 


Ja 


a demand and refuſal, et fic difſei/evit, f 
put do not find a demand upon the land, it is void; for other 1 
demand is not a diſſeiſin. R. 2 Rol. 693. J. 45. 696. J. 40. Hall be 

If the jury find a deviſe till the heir pays ſo much, but do aided by 
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In oo to pay on requeſt, if it finds that he undertook, but 
does e ay modo et forma, nor finds any requeſt, R. 2 Ry, 
711.0, * 


45. 5 

If it aas a deviſe, and does not ſay that the deviſor is dead, 
R. 2 Leo. 120. . | 

If a verdict finds that Julian wife of B. is dead, when the iflue 
is whether Jemmett wife of B. is dead, and does not ſay that 
Julias and Jemmett are the ſame name. R. Mo. 411. | 
Ik, in an information for uſury, it finds guod corrupt agreat' 
fuit, but does not find the loan. R. 2 Cro. 210. | 


So, if the verdict does not expreſsly find matter neceſſary to 


maintain the action, it is imperfect. R. 2 Jon. 61. 

As, if it finds an entry but no expulſion, Poph, 12. | 

So, if it finds matter ſpecially, and finds an entry by the de 
fendant on the plaintiff, and then makes a general concluſion, 
without finding title in the defendant, or poſſeſſion, there ſhall be 
judgment for the plaintiff, without regard to the ſpecial matter. 
R, Cro. El, 438. 57 

So, if a verdict does not find damages and coſts, it is imper- 
fe : as, in annuity. R. 11 Co. 56. a. 2 Rol. 722. I. zo. 

Or finds intire damages when it ought not; for inſufficient 
damages are, as none, II Co. 56. a, | 

So, in ie. if it does not find the value, as it ought. 10 
Co. 119. 6. | 

Or in valore maritagii does not find the value of the marriage. 
R. 10 Co. 119. a. 2, Rol. 722.1. 10. | | 

But the omiſſion of finding damages and coſts will be aided by 


a a releaſe of them. R. 11 Co. 56. a. 


So an omiſſion of that, which the court ex officio ſhall inquire 
of, will be aided by a writ of inquiry. 10 G. 119. a. 

If there are ſeveral iſſues, and a verdi& good as to one, and 
2 as to others, a venire facias goes to all. R. 2 Rs. 
742. 1,45. | 8 

So, in an action againſt ſeveral, if the verdict is good as to 
ſome, imperſect as to others, there ſhall be a wenire facias di novo 
as to all, and a defendant found not guilty, may afterwards be 


found guilty, R. 2 Rel. 722.1. 35. 2 Cre. 627. 


So, if there be a demurrer to part, and iſſue for part, and the 
verdict does not find damages for the matter in the demurrer, i 
is wholly void. Dab. 2 Rol. 723. I. 5. But it may be aided by a 
* of damages on the demurter, or a zon pros. K. 1 Sal. 
340. | 
So if a verdict be imperfect, it ſhall not be rectified by the 
ſame jury, but a venire de novo muſt iſſue. R. 2 Cro. 210. . 
[If it appears on the face of the jurata, that the cauſe was tried 


after the day of if prius mentioned therein, there muſt be a venir? 


fecias de novo awarded, for the hab. corpora and jurata cannot in 


this caſe be amended. Crowder v. Reoke, T. 2 G. 3. 2 Wilſ- 


Wl. | Where · 
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{Wherever attaint would lie, writ of inquiry cannot be awarded 


to aſſeſs damages, but wenire de novo muſt go; ſo if iſſue is joined 


in abatement, and verdi& for plaintiff. Eichorn v. Lemaitre, H. 
8G. 3. 2 Wilf. 367.] | 

[In debt for the penalty of 5oo/. on articles not to cut trees, 
c. on penalty, Qc. if there is verdict for plaintiff, that defendant 


_ owes the debt and one ſhilling damages, a wenire facias de nous 


ſhall go, for Jury ſhould have aſſeſſed the real damages on the 
breaches aſſigned, and plaintiff cannot take verdict for the whole 
debt by 8 9. z. c. 10. Drage v. Brand, P. 8 G. 3. 2 Wil/. 


TÞh# | | | 
: On riens per deſcent, verdict, „ that there are lands ſufficient” 
good, tho” the value not ſet out. Barnes 444-] | | 


So an uncertain verdict is void: as in debt againſt an execu- (S. 21.) 
tor, who pleads plene adminiftravit, if the jury find he has goods If it be us- 
in his hands unadminiſtred, and does not ſay to what value. Co, in. 


Lit. 227. 2. ä 
For it muſt find the fact clear to a common intent. Yau. 75. 

In valore maritagii, if it finds the marriage of the heir, and 
does not ſay by whom. R. 9 Co. 74. à. | | 

If it finds the . 27 Eliz, for making void fraudulent 'convey- 
ances, and does not find the conveyance fraudulent ; for it does 
not bring it within the ſtatute. R. 10 Co. 57. a. | 

In dower, on aungues ſeiſie gue dower, if it finds that the huſband 
was ſeiſed of ſo much as B. has, and does not ſay how much. 


K. 2 Rol. 694. J. zo. 


In ejectment, if it finds the defendant guilty of eight pieces 
of land, without other certainty. R. 2 Rol. 694. /. 50. Jide 
av. 35. £ . 

In an action on a penal ſtatute, which gives a penalty for every 
offence, if it finds the defendant guilty contrary to the ſtatute, 
but does not ſay how often he is guilty. R. 2 Rel. 696. J. 5. 

In account againſt A. as receiver of 10/. by the hands of B. 
other 101. by the hands of D. if it finds that he received only one 
10/. but does not ſay by whoſe hands. R. 2 Rol. 689. J. 5. 

If it finds that there was a demand for rent due at Lady-day, 
and does not ſay for a year or half a year then ended, R. per 
3 J. Wingh, cont, Sau. 122. | | | | 

If it finds A. his only daughter, it is not ſufficient without 
ſaying that ſhe was his heir. NR. 3 Lev. 125. | 
In ejectment if it finds the defendant not guilty for four cloſes, 
containing 400 acres, and finds ſpecially for the reſidue, and it 
does not appear how much the reſidue was. R. 2 Cro. 113. 

[If there are four different demiſes in ejectment, and a verdict 
for plaintiff that he recover his term aforeſaid, without laying 


hich, it is void. Lady Caſi v. Title. H. 12 G. Str. 632.] 
| So, if debt be for 40l. on ſeveral contracts, and a verdict as 


to zol. quod debet, as to 10l. quod nil debet, but it does not ſay on 


which contract it finds for the plaintiff, on which not. K. 2 Rol. 


#70- 4 
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So, if it finds damages uncertainl ; as, in aſſumpſet if it find 
damages 40l. if the law wills that they ſhould give 40l. but if 
the law wills not, then 3/7. R. 2 Rol. 695. J. 50. 

So, if it be uncertain for what thing or time the damages are 


i given. R. 2 Sand. 171. 


Yet they may give leſs or greater damages on contingency, 


and refer it to the court. 


So on a covenant to pay 11. for every acre of land leſs than 
was alledged on a purchaſe, and breach aſſigned that there were 
ſo many acres leſs as amounted to 700. the jury find. that there 
were ſo many, &c. and give 400l. damages, it will be good, tho 
they find all the acres wanting, &c. for they are chancellors, and 


may mitigate damages. R. 2 Rol. 703. I. 10. 


So a verdict, which finds the matter in iſſue only by argument 


If it be only and inference, is void: as, if the iſſue be, that a copyhold 


argumenta- 
never was any ſuch grant in that manor ; for it is not found di- 


tive. 


granted for three lives is heriotable, and the jury find that there 


Pao 60 it is not heriotable, but only by argument. R. 2 Rol. 
693. J. 10. 3 | 
30 on an iſſue that by the cuſtom a grant may be to three for 
the lives of two, a verdict, that a grant for three lives is good, 
will be void; for it does not ſind the iſſue but upon the inference, 
that the grant of a leſs eſtate is good where the cuſtom warrants a 
greater eſtate. R. 2 Rol. 693. J. 15. | 

If the ifſue be whether a copyhold may by cuſtom be granted 
in tail, a verdict, that it may be granted in fee, is void. Per 
Hought. 2 Rol. 693-7 20. COD 9 i 

In debt, on a ſpecial non eff factum, for that the bond was read 


as an acquittance, verdict that he is lettered, and knew it to be a 


bond, and gave it voluntarily, is not good ; for it ought to find 
directly, that it is his deed. 2 Rol. 693. J. 25. 

So, if the defendant pleads ſolvit, and iſſue is thereon, verdict, 
that the defendant owes the money, is not good, for it finds only 
by argument uod non ſolvit: R. 2 Rol. 693. J. 32. 5 

So, in treſpaſs for taking and cutting his leather, the defend- 
ant juſtifies as a ſearcher, Sc. and that he in ſearching it cut it 


more ſcrutator, the plaintiff replies, of his own wrong ab/que hoe 
that he cut it more /crutator”, verdict that he cut it of his own 


wrong is not good; for it does not find the iſſue but by argument. 


R. 2 Rel. 694. J. 10. | 
If the iffue is, whether the tenure be of B. verdict, that he 


holds of C. is not ſufficient. R. 1 Lew, 210. 


In afſumpfit, if the verdict finds that the plaintiff has damage by 
non- performance of the promiſe, it is not good. R. Tel. 77. 

In trover, on not guilty, if it finds that the defendant convert 
the goods to his own uſe, it is not good, tho' tantamount to nt 
guilty. R. Cro. El. 866. . 88 10 

So, in all caſes, a general verdict, which finds the point in 
iſſue by way of argument, is void, tho' the argument or inference 
j5 neceſſary. Yau, 75. | | | 80 

1 
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$25 


so, if it be repugnant : as if in ejefment for 20 acres che (8. 23.) 


jury find a demiſe for 10 acres only, and if the court are of opi- If it be re- 
nion that this is a demiſe of 20 acres, then, Qc. it is repugnant, pugnant. 


and void for the whole. R. 2 Rol. 695. J. 30. 

If it finds that HJ. was ſeiſed till 1 Feb. and that a writ of entry 
was ſued againſt B. and Ci tunc tenent', returnable 23 Jan. to the 
intent to ſuffer a recovery, here no tenant to the pracipe is found; 
for if A. was ſeiſed till 1 Feb. it will be repugnant that B. and 


C. could be tunc tenent'; and therefore it is void for the whole. 


Per Hob. but the other F. cont. Hob. 262. | | 
In appeal, if the verdict finds the defendant not guilty of 


homicide and felony, and then finds him guilty ſe defendendo. 


I And. 1. N : 

On . indictment for a riot, if it finds the defendant guilty of 
the fact, and not guilty of a riot. 3 Mod. 72. 

[If there is a verdict for defendant, when by his own ſhewing 
he is guilty ; as if he juſtifies under a diſtreſs for rent, and ſhews, 
that the appraiſers were ſworn by the headborough, when there was 
a conſtable preſent. Broome v. Rice, T. 4 G. 2. Str. 873.] 

But if the thing, which makes the repugnancy, may be rejected 
as ſurpluſage, it is good. Vide poft, (S. 28.) 5 

So, in an action on the caſe for diſturbing his common by 
digging turf and a fiſhpond, the defendant pleads that he left 
ozone common, verdict, that by digging turf he has not left 
ſufficient common, that by the fiſhpond he has left ſufficient, and 
ſo finds that the plaintiff has ſufficient common, and has not, yet 
it is good, for it is in different reſpects. Dub. Cro. Car. 495- 


So, if there be a material variatibn berween the verdi and, (3. 4.) 


the declaration; as, in debt upon a contract, if the verdict fin wich 
2 different contract. 2 Rol. 702. I. 20. ufq. 45. the declara- 


In detinue of a bond, & c. if it finds a different bond. 2 Rol. tion. 


703. J. 30. = 

In Le, if it finds a different promiſe. 2 Rol. 703. J. 35. 
719. J. 5. 10. 50. 4 | 

In an ation on the caſe for ſlander, if it find words material] 
lifferent, tho* of the ſame ſenſe, or equally flanderous : as, if 


the declaration be, he is a bankrupt, verdict, he will be. 2 Rel. 


117.1. 45. | 
1 if the declaration be, ke 7s a thief, verdict, he ſtole a horſe. 
2 Rol. 717. |, 50. [ | | . 
Declaration in the ſecond perſon, thou ftoleft, Ce. verdict in the 
wird, he tele. R. 2 Rol. 718. J. 10. . 
So, in ejectment, if it finds a different leaſe; 2 Rol. 704: 
|. 35. 719. J. 32. ad 50. Hob. 73. Lat. 93. Harz'. 330. 2. 
Lev. 14. And vide ibidem, what leaſes are variant. 5 . 
5o in waſt for cutting down trees, verdict, that he dug up. 
2 Kal. 720. J. 10. ht | 
[The et eur left out in iſſue delivered, though inſerted in 
cord, is fatal. Barnes 475-] 


[te 


thing wot 


x26 


(5. 25.) 
Or 
mage for a 


(8. 26.) 


If ĩt finds 
the ſub- 
ſtance of the 
iflue. 


da- Which no cauſe of action was then incurred: as, in an action 


— 


\ 
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He the ſaid indorſed, in iſſue, he the ſaid A. indorſed, in record 
fatal. Barnes 476.] | EP! f 
But a ſmall or immaterial variation does not avoid the verdid. 
Vide poſt, (S. 30.) 8 i 
And if the record of ni prius agrees with the declaration de- 
livered, a variation from the iſſue delivered is not material, 
Shepley v. Marſh, P. 13 G. 2. Str. 1131.} | 
FHF the record of 1 privs agrees with the roll, though not 
with paper-book of the iſſue, verdi& ſhall not be ſet aſide; and if 
the record of niſi prius is wrong, the court will amend it by the 
roll, after a verdict on defence made. Leemar v. Allen, P. 3 C. 3. 
2 Wilſ. 160.] 


So a verdict ſhall be void, if it gives damages for that, for 


upon the caſe for ſeducing his apprentice per quod he loſt his ſer- 
vice, for the reſidue of the term, which is not yet expired, for he 
may afterwards return and ſerve. R. 2 Sand. 169. 1 Lev. 299. 
So, in an action on the caſe for building a mill 3 Aug. per qui 
a cloſe was overflown, et totum proficuum a 2 Jul. amiſit, if the 
Jury give intire damages. R. Sal. 663. 
ut in covenant, if the plaintiff aſſigns a breach for that the 
houſe fuit et adhuc tenebros? exiſtit the damages ſhall not be intended 
for any thing after the action brought. R. 3 Lev. 246. 346. 


(S. 26.) But a Verdict is ſufficient, Or a) 


But it is ſufficient, if the ſubſtance of the iſſue is found. Cy, 
Lit. 227. a. 
As, In an iſſue, if A. be joint-tenant with B. if the jury find Cent, 
that 4. has nothing, it is againſt him; for he cannot be a jount- 
tenant if he has nothing. 2 Rol. 705. J. 40. 50. 3 
In treſpaſs in Middleſex, the defendant juſtifies by a writ 18 2 year 
London, the plaintiff replies that he took in Middleſex of his own 


wrong without ſuch cauſe, if it finds that he took by writ in Martin 
Middleſex, it is ſufficient, for the effect of the iſſue was upon the > 
place. 2 Rel. 706. J. 2. | 8 bet 
In audita querela upon payment after execution, and iflue there- a hi 

on, if it finds a payment before, it is ſufficient, for payment wa Rel, 
the ſubſtance, and the time not material. R. 2 Rol. 706. J. 15. 1e 
On an iſſue, if taken by ca. /a. if it finds a taking by an «lic: I dl dam 
capias, it is ſufficient. R. Hob. 54. 2 Rel. 707. J. 16. and mam "uy A ( 
caſes ibid. 708, 709. 711. Mo. 858. fee; 
In ejeQment a leaſe of a manor is pleaded, whereof the tene“ — 5 


ments in which are parcel, and iſſue an demifit maner : if it finds 
that he demiſed a 3 called the manor, whereof the tene 
ments, in which are parcel, and that there are copyholds but ro 
freeholds there, tho? this is not a manor in law, yet it 5 ſuff- 
cient; for the ſubſtance is, a demiſe or not. R. 6 Cv. b,. 
2 Rol. 712. J. 5. . 0 


* 
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| [ſs ejetment for a moiety, as one of two coheirs, 2 verdict for 
a 


art, plaintiff appearing to be one of three coheirs, is 
good; for plaintiff muſt recover according to his title. Denn v. 
Purvis, P. 30 G. 2. 1 B. M. 326.] . 


Iſue whether A. was in the realm 1 Aug. 3 Car. and remained 


five years without entry or claim to avoid a fine, if it finds he 


was 4 Car. and not 3 Car. it is ſufficient, for the time is not ma- 


terial, if he was five years without claim. R. 2 Rol. 715. I. 10. 

Iſſue in treſpaſs, whether the land was the freehold of A. if it 
finds that as to two parts it was the plaintiff's freehold, and the 
other part H.'s, it is ſufficient ; for it finds as much as proves the 
action not maintainable. R. Cro. El. 157. _ 

In prohibition, it was ſuggeſted that a modus of 4.5. time e 
c. was paid, and iſſue upon the modus, and it was found by 
verdict that there was a modus of 4.5. 6d. R. that the defendant 


ſhall not have a conſultation, for a modus is found, though it is not 


the ſame as was ſuggeſted. Cro. El. 819. 


$o, it is ſufficient, if it does not find the words of the iſſue, 
but words tantamount : as, if the iſſue be, whether the plaintiff 


labuit et gaviſus fuit officium predifum, verdict, gnod oecupavit, is 
luficient. R. Mo. 401. | 

[Indictment, that defendant fabricavit et contrafecit a bank-note 
for 5201. verdict, that he eraſet et alteravit a note by turning the 


nord two into five, held good, and judgment againft defendant. 


Rex v. Dawſon, M. 3 G. Str. 19. | 5 
So, it is jufficient, if it finds ſo much of the iſſue as maintains 
or avoids the bar, tho? it does not find all the words of the iſſue: 


u, if the obligor pleads ſolvit ad diem, the plaintiff replies that the 


defendant, nor A. and B. joint obligors, nec eorum aliquis ſolvit, 
ad iſſue thereon, if it finds that the obligor non ſolvit, it is ſuffi- 
cient, R. Cro. Car. 6, 7. 

If a ſpecial verdi& on a mandamus finds that plaintiff was 
choſen a jurat, then choſen mayor, received the ſacrament within 


2 ear before choſen mayor, but not before choſen jurat, it is 


zood, though it does not find that there was no proſecution. 
Martin v. Jentin, M. 14 G. 2. Str. 1145.1] | 

Sa, it is ſufficient if it finds the defendant guilty for part only 
of the demand on e in the deblagation : as, in treſpaſs, if it 
inds him guilty for Patt only. of 
? Ru. 683. J. 20. 703. t. 70. Mo. Vide ante, (S. 19.) 
To treſpaſs wi et armis for aſſault and battery, charging ſpe- 
aul damages, defendant pleads as to the wi et armis not guilty, and 


tle is joined, and as to the ſpecial damages pleads © ſon aſſault 


imeſne;” plaintiff replies * de injuria ſua propria abſque tali 
(ſa, and iſſue 1s . verdict 13 — of the treſpaſs 
egen is good. Hawks v. Crofton, M. 32 G. 2. 2 B. 
. 9 7 : 

ln ejectment, if it finds him guilty only for part of the lands 


or tenements demiſed. R. 2 Rel. 703. JI. 40. Cre, El, 13. 


lev. 334. 
So, 


treſpaſs alledged. Vide 


527 


728 


(S. 28.) 
Surpluſage 
does not 
avoid it. 


710. J. 5. 
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So, in an action upon the caſe, for putting in eattle and con. 
ſuming his common, if he is found guilty only for depaſturing 


the common, and not guilty for putting in the cattle. R. 9 C.. 
112. 2 Rol. 704. J. 15. > 5 


So, in an information upon a penal ſtatute, if it finds only one 
defendant guilty, or only in part. R. 2 Rol. 707. I. zo. 50. 
708. hk. 5. Cre. El. 835. 4, IO 

So, in an action for words, you fole my horſe, and another count 
for charging with felony, if it finds that he did not charge with 
felony, but finds the words, it is ſufficient as to them. R. 2 Nu.. 


So, in account, the defendant pleads to part bailiff to the plain. 
tiff and a ſtranger, if it finds him bailiff to the plaintiff for ſo 
much, without more, it is ſufficient. R. Mo. 548. 

Otherwiſe, if the declaration is upon an intire contract, pro- 
miſe, c. for then, if it finds againſt the defendant for part, it i; 
a material variation. R. 2 Rol. 702. J. 20. ad 45. 707.1. 55. 

II there is enough found, on ſeveral iſſues joined, for court 


to give judgment on, there ſhall be no new venire, though on l 
one iſſue no proof nor verdict. Barnes 461.] 
| | i 
So, omitting to find a thing not material does not avoid the 
verdict: as, if it finds that A. was ſeiſed and deviſed to B. pay- f 
ing debts and legacies, and refers to the court what eſtate paſſed, iſ 
it is not material, tho? it does not find whether B. has paid the ot 
debts and legacies; for-it is a condition rather than a limitation. A 
R. 2 Rol. 699. J. 5. | | . 50 
So, in debt for 750. upon a bond pro ſeptuagent & quingua- / 
int” libris, if the jury finds that the defendant made the bond, an 
it is ſufficient, without finding that it was intended for 750, me 
3 1 | the 
So in treſpaſs, or reſcous, if the defendant alledges that 4 and 


tenuit by rent and heriot-ſervice, and juſtifies for a heriot, it i K.: 
ſufficient, if it finds a tenure by heriot- ſervice, though not for the 


ſame rent. Semb. Cro. El. 799. . 
Otherwiſe in replevin, for the avowant ought to prove the te- it is 
nure alledged. R. Cro. El. 799. _ 
[2 r | the 
And ſurpluſage ſhall not hurt: as, if the jury find a direct ver- Wour 
dict for the plaintiff or defendant, and then add uncertain or con- giver 
tradictory matter. Vide ſeveral caſes. 2 Rol. 695. J. 5.15-3 Wing 
1 Leo. 92. R. Mo. 431. R.\Cro. El. 480. R. Cre. Car. 70 
130. 174. R. 2 Sand. 308. Sad. 1 12. Vide poſt, (S. 40.) No 


As, upon a non eft faZum, if it finds that it was his deed, bu land i 


delivered after the date. 2 Rol. 706. l. 17. orth 

If the iſſue be, whether A. and B. enfeoffed, if it finds thi In 
A. and B. did not enfeoff, but that A. alone enfeoffed, the [al Where 

clauſe is void. 2 Rol. 706. I. 25. 7 : F. Rel 
Verdict, that an executor adminiſtravit vel ad uſum propris In: 
2 is good, tho? in the disjunctive, and one way kad 15 pr 
: vo 


cient. R. Hob. 49. 
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If it finds the preſcription alledged, it is good, though it finds 
more. R. Hob. 117. R. 2 Levi 25 3. Mod. Ca. 4. 1111 

If it finds a demiſe for life upon te land, but no other livery. 

P. Cr. El. 482. is. WD 0, 10; 

Or, quod A. 10 Jun. demiſit habendum a die dat”, and livery 
23 Jul. this being repugnant ſhall be rejected. R. 2 Cre. 153. 

So, in ejectment for twelve acres of land, if the defendant is 
found guilty for twenty, the plaintiff ſhall have judgment for 
twelve. K. 2 Rol. 707.1. 5. | 

In an action againſt huſband and wife for words by the wife, 
if it is found that the huſband and wite ſpoke, it ſhall be ſurplu- 
lage as to the huſband, and a good verdict againſt the wife. R. 

1 Kol. 216. R. 2 Rol. 433. | | = | 8 

So, if the jury find that the defendant committed waſt and 
ſold, and then find the particulars of the waſt but no ſale, the 
frit being only the title of the verdi& ſhall be rejected as ſurplu- 
ſage. R. 2 Sand. 255; : 25 

So, if it finds ſo much for damages, to be paid in dying if it can 
le, the laſt words ſhall be rejected. N. Cro. Car. 219. 

So, if it finds the matter in iſſue and other matter out of the 
iſue which makes contra. Vide ante, (S. 18.) 

So, if tenant by receipt pleads that 4. was ſeiſed for life, rever- 
fon to him, the demandant replies that A. was ſeiſed in fee, and 
iſue thereon, a verdict, that A. had nothing in the land, nor the 
other in reverſion, is for the tenant by receipt, for it is found that 

4. had not the fee, and other is ſurpluſage. 1 Rol. 705. J. 40. 

6. 3 Le. 80. e, | | 
d bo) oh an indictment for barretry, if the jury find the defend- 
ant guilty e Sir T. F. verſus eum queritur, where the indict- 
ment was found at the aſſiſes and Sir T. F. only joined iſſue for 

the king as the king's coronator et attorn' in B. R. it will be good, 
and frout Sir T. F verſus cum queritur rejected as ſurpluſage. 
K. 2 Sand. 308. WY r ot 


— — 


"on 1 PE W 
24% 5% 25M 
— . — P PPP 


— a 
- — i 
Fa CEL CI OT WEI 
— — 
Wann FIR. l 


But when the ſurpluſage tends to the prejudice of the parties, (s. 29.) 
it is bad: as, in treſpaſs for aſſault, battery and wounding, the Except 
defendant juſtifies the aſſault and battery, and iſſue is thereon, where it 

the jury find the defeni uilty for the aſſault, battery and _ Pots” 
wounding, and give intire d es, it is bad; for damages are eee 
given ſor the wounding, Which was not in iſſue. R. per 3 F. 

Wind. cont. 1 Sid. 96. | POTEN ; 


- 


land in Spretor and Begley) an 
North Begley. R. 1 Kd. 29. ae ante 
In a umpfit if the jury Aſſeſs damages occaſſone debiti prædicti, (8. 24.) 
where it ſhould be occaftone non performation aſſumprion prædict. 
R. Rol. 696. J. 10. Hob. 89. 1 | Sh 
In an aQtion upon the caſe for an eſcape againſt the gaoler of 
the priſon of the caſtle of M. a verdict, finding that the defend- 
Vor. V. | | M m ant, 


Nor a ſmall addition o 3 as, if the declaration be of (s. 30.) 
th 


e verdict of land in Spriton and Nor a ſmall 
;  . Variation, 
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the uſe of C. in tail, it is good; for the uſes determined are not | 


for the refidue may be paid. R. 2 Rol. 702. J. 50. 


to the days of payment, the days being paſt. 2 Rol. 703. J. 5. 


matter found is ſufficient to maintain the iſſue, the verdict is good. 
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ant is gaoler of the priſon there, and permitted the eſcape, but 


that there is no caſtle there, is good. R. 2 Rol. 712.1. 2. 

In an action for flander, if the declaration and verdict vary by 
the addition, omiſſion, or change of any words, which are not 
material for the maintaining of the action, or increaſe of da- 
mages. R. 2 Rol. 717. I. 15. ad 50. 718. J. 20 ad 50. R. Hob. 
180. R. Tel. 152. 

Otherwiſe, if the words are totally different, tho” of the ſame 
ſenſe. Vide ante, (S. 24.) 7 

In an action on the H. 2 Ed. 6. for not ſetting out of tythes, 
and declaration upon a leaſe, if A. ſo long live, and continue 
parſon, if it finds a leaſe if A. ſo long live, without more, it is 
ſufficient; for it determines if he reſigns, or does not continue 
parſon, and therefore the ſubſtance is found; for the words 
omitted are what the law implies. . R. 2 Rol. 718. I. 5. 

In ejectment, if it finds a leaſe not materially variant. Vid: 
4 Leo. 14. 2 Rol. 704. J. 30. 40. x 

In treſpaſs, if it finds him guilty in a moiety of the land 
deſcribed in the declaration, in the other moiety not guilty, R. 
2 Cro. 183. | | i; | 

So, it 7 varies in a point collateral to the matter in iſſue: as, 
if A. avows and pleads a leaſe for 21 years, and a grant of the 
reverſion to him, and the grant of the reverſion is traverſed, if 
the jury find a leaſe variant from that pleaded, it is not material. 
N. 2 Rel. 705. #25. | | | 

If the iflue be on a feoffment to the uſe of A. for life, and af- 
terward: to C. in tail, if it finds a feoffment to the uſe of A. for 
life, and then to other uſes, which are determined, and then to 


material. R. 2 Rol. 712. J. 20. | | 
In aſſumpſit by aſſignees of commiſſioners of bankrupt for 40/. 
if the verdict finds x debt 35 J. only. R. Al. 28. | 

So, if a verdict varies from the ſum demanded, it does not 
prejudice: as, in debt, if it finds leſs due than was demanded; 


So, in afſump/it, on the cuſtom of merchants, that either alone 
ſhall pay money promiſed by two to be paid at certain days, 
when they are found in arrear on account, if the verdict varies as 


So, if a verdict finds a variation, when, notwithſtanding, the 


[In action on promiſſory note, if there are two counts, one on 
the note in 1732, (as it was) and the other for money lent in 
1733, and as to this laſt count, the iſſue varies from the declara - 
tion as to the time, it is not material. J//right v. Cruft, P. g G. 2. 
B. R. H. 252. 25 | | 

[If the ine delivered is entered of Trinity, and the record of 
niſi prius is of Eafter, it is not material. Crofts v. Wiltin, 7. 
9 G. 2. B. R. H. 303.] Wes OR: 

[If plaintiff's accepting iſſue is omitted in iſſue delivered, but 
inſerted in record, and defendant on trial makes defence, (thoog” 
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only by excepting to plaintiff's evidence in point of law) verdict 
ſhall not be ſet afide. Barnes 455. ] | 
[ John * S. in declaration, Jahn S. in iſſue immaterial, 
Barnes . | 7 
80 os plaintiff was indebted to plaintiff, Barnes 477.} 
So award of wenire, twelve good, c. wenire itſelf twelve free. 
Barnes 487.] | : | | 


And incident and neceſſary circumſtances ſhall be ſupplied by (s. 41.) 
intendment : as, on a eneral verdict, all circumſtances, which And it is | 
warrant the finding of the jury, ſhall be intended. 2 Kol. 694. per if 
(8: | | SEW 
80 if a man may leaſe, reſerving the moſt accuſtomable rent — . 
for 20 years before, if the jury find a leaſe, rendering the cuſ- | 
tomary rent, it is ſufficient; for it ſhall be intended the moſt ac- 
cuſtomable for 20 years, for cu/fomary extends to all precedent 
time. R. 3 Co. 9. Heyden. | i | 
A bargain and ſale found, without mentioning the conſidera- 
tion, ſhall be intended, upon good conſideration. Cro. El. 819, 
R. 2 Rol. 699. J. 10. 28 

A retainer - a deputy, &c. found, ſhall be intended, by deed. 
R. 9 Co. 5 1. 6. 0 | 

4 wy" + a after a reſignation, a conſent to the reſignation 
ſhall be intended. R. 2 Cro. 64. Tel. 61. 

If it be found that he was ſeiſed in fee, and made a will, u 
which the queſtion ariſes, it ſnall be intended that it was land in 
ſecage, and that he deviſed it by his will, tho? it be not directly 
found. R. 2 Rol. 696. J. 20. 25. R. 2 Rol. 223. 

So, that he died ſeiſed. R. 2 Rol. 697. JI. 35. Vide ſeveral 
caſes to the ſame effect. 2 Rol. 698. J. 20. 35. R. cont. 2 Rol. 
699. J. 20. | WY. 5 

ir letters patent are found, they ſhall be intended under the 
great ſeal. R. 2 Rol. 699. J. 35. | | 

IF it finds, that A. recogn* ſe debere before the mayor of the 
faple, it ſhall be intended, that it was by writing obligatory, and 
according to the form of the ſtatute. R. 4 Co. 65. 6. 2 Rel. 
700. J. 35. Hob. 55. | 5 

If it finds a court- baron held at the uſual place, it ſhall be 
intended within the manor. R. 9 Co. 51. ee | 

If the jury find that the defendant was not taken by a ca. a. 
but by an alias capias, it ſhall be intended that the alias was on 
the ſame judgment, and between the ſame parties, otherwiſe it 
would not have been doubted, whether the alias was ſufficient. 
K. 2 Rol. 696. J. 50. Hob. 5 5. Vide Cre. Car. 458. | 
So, it ſhall be intended, that he was kept in execution, for it 
is conſequential on the taking. N. 2 Kol. 597: J. 10. Hob. 56. 

Treſpaſs in four acres of land in A. and B. verdict of the third 
part of two acres, and it does not ſay in what vill, it ſhall be in- 
tended that every acre was in both wills. R. Tel. 228. Conte 


day, 35» Acc, Cro. El. 6 0 ; | a - 
by Wm II 
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If it be found that a man virtute warranti made a leaſe, it ſhall 
be intended that he purſued his warrant, tho' all the circumſtances 
are not found. R. Cro. El. 167. | 

If a verdi& finds a leaſe by tenant in tail, it ſhall be intended 
that he continues alive. R. Cont. Cro. El. 407. Vide ante, (8. 
66, 67, 68: $2 | | v 

If it finds a grant by patent, and alterius grant, &c. it ſhall be 
intended by the ſame patent. R. 2 Brownl. 232. 4. 

If it finds a deprivation by a biſhop, it ſhall be intended well 
made. R. Jon. 393. | . „ vg, 


(s. 32.) So, words ſhall have a reaſonable intendment: as, in aſſiſe, if 

And ſhall the jury find that the defendant is tenant, and diſſeiſed the plain- 

have a rea- tiff, it is ſufficient, without ſaying, that he is tenant of the free- 

ſonable in- hold, or that the plaintiff was ſeiſed and diſſeiſed; for it ſhall be 

tendment. intended that he is tenant of the freehold,” and not by /atute- 
merchant, or otherwiſe. R. 2 Rol. 693. J. 40. To” 

FH the jury find the contents of a deed, Cc. and afterwards the 

deed in hc verba, the court will judge on the deed itſelf; and not 


on the collection of the jury. Yau. 77. 2 


(S. 33.) So, if a verdict finds that H. granted to his companion, the 
And a rea- court conſtrues it, that he releaſed ; for this is the proper con- 
fonable con- yeyance from one joint-tenant to another. 2 Sand. 97. ' 
itruction. g | | 1 | 
But intendment does not aid a matter, which ſtands indiffer- 


S. 34. 
Win 34) ent, and is material: as, that rent was demanded upon the land. 


intendment Vide ante, (S. 20. ö 
does not aid. If it finds a bargain and ſale, it ſhall not be intended that it was 


mrolled. 776. 262. 
So, if it finds a fine, it ſhall not be intended with proclama- 
tions. Ibid. da 15 | 
If it finds a gaoler inſufficient at the time of the eſcape, in an 
action againſt the ſuperior, it ſhall not be intended that he was ſo 
at the time of the action. R. Eg. Ca. 527. 3.4 | 
So, it ſhall not be intended that no damages were given for 
a thing which is ſenſible, tho” inſufficiently alledged. R. 1 Sal. 


129. 364. | | 
(S. 35.) When Verdict aided by a ſpecial Concluſion. 


8. 3 8. So, an imperfect verdi& may be aided by a ſpecial coneluſion; 
For the for the court will not doubt of any thing, but what is referred to 
eourt doubts the court by the verdict. K. 5 Co. 97. a. N. Mo. 268. 2 Kol. 
nothing but 698. J. 30. 40. 702. J. 10. D. Lit. 94. 134. | | 
that ivy As, if the jury refers, whether a reſignation, Cc. be good, 
8 * _— there was a reſignation, ſhall not be doubted. R. Zl. 61. 
| 2 Cro. 04. 

I be lawful, it ſhall not be doubted whether 4. who 


commanded the entry, was alive. R. 3 Leo. 152. Nat 


PLEADER. _ 533 


Nor ſhall it be doubted whether the defendant's title is good, 
tho! none found, if the plaintiff's entry is not lawful. R. Cre. 
El. 438. | N | 

if hs jury find the defendant guilty, if the will was executed, 
it ſhall By be doubted, whether the deviſor was ſeiſed. R. Eg. 
Ca. 250. 

- 55 if a ſpecial verdict does not find a title for the plaintiff, 
but concludes, if the patent be good for the defendant, if not, 
for the plaintiff, if the court judges the patent void, the plaintiff 
ſhall have judgment, for the court will intend that the jury were 
atisfied that the plaintiff had a good title, if it was not avoided by 
the patent. R. Cro. Car. 22. 1 6M 0 

So, if the jury conclude, if the deuiſe is en fee, for the defendant, 
it hall not be doubted whether there was other land in fee to 
ſupply the deviſe to the plaintiff. R. Cro. Car. 130. 

If fuch uu were diſtrainable, for the plaintiff, it ſhall not be 
doubted whether there was a good cauſe tor the diſtreſs. Semb. 
cont, 1 Sal. 249. 975 . 


So, if a verdict finds a ſpecial matter in aſſiſe, and ſays beſides, (8. 36.) 
that the plaintiff was ſeiſed and diſſeiſed, ſuch ſpecial concluſion And there- 
waves the ſpecial matter. 2 Rol. 696. J. 20. | 3 

If the plaintiff declares upon a leaſe by father and ſon, the jury gon waives 
ind a leaſe by father and ſon, but that the father was tenant for the ſpecial 
life, remainder to the ſon, and ſo it was a leaſe by the father only, matter. 
and a confirmation by the ſon, and concludes whether it was a 
good revocation : on ſuch concluſion the court does not take no- 


dee of the other matter. R. Jon. 393. 


So, a ſpecial concluſion on a ſingle point aids imperfection in (S. 37.) 
other parts of the verdict: as, if the jury find a ſpecial matter, So a ſpecial 
and conclude, if the leaſe found be a revocation, Cc. this aids onelufon 

. 8 . „ aids other 
2 variance between the declaration and verdict. R. 2 Rol. geſecds. 
701. . 46. | 8 9855 
So, ſuch a ſpecial concluſion aids a ee between one 


part of the verdict and another. R. 2 Rol. 701. J. 45. Hob. 54. 


(S. 38.) But a Concluſion does not aid, 


I 


Yet the concluſion does not aid, when it is not warranted by (S. 38.) 


n; te premiſes: as, in aſſiſe for rent, if the jury find a demand If it be con- 
to :nd refuſal of the rent, et /ic diſſeiſivit, without finding a demand trary to the 
ol, on the land, it is not ſufficient ; for the concluſion is. only their P*emiſles, 
| deduction from the premiſſes, and therefore it ſhall not be 1atend. 
od, ed from thence that it was upon the land. R. 2 Rol. 693. J. 50. 
61. And when the jury make a concluſion contrary to what the 
au and the court would adjudce on the ſpecial matter before 
vho bund, on which their concluſlon is founded, the court will 


ſulge upon the ſpecial matter. Hob. 53. Jide 3 Leo. 112. K. 
Not I . 105. 269. | | 


Mm3;. | As, 


i 
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As, if the jury find a receipt by the executor of rent due aſter 
the death of the teſtator on a leaſe for years, and conclude, / 
aſſets, the court will adjudge for the defendant ; for the rent runs 
with the reverſion. Dy. 362. 2 Rot. 702. J. 5. | 

If it finds A. ſeiſed, that B. entred and leaſed to the plaintif, 
and if A. has title, for the plaintiff, but does not find that B. en- 
tred by diſſeiſin, which ſhall not be intended, and then his leaſe 

to the plaintiff is void, tho? the jury doubt of nothing but the 
ſeiſin and title gr 4 the court will not give judgment for 
the plaintiff. R. 2 Rol. 700. J. 5. | | Fe 


($. 39.) So a verdict, which finds matter out of the iſſue, is void for 
Feb =: {0 much, tho? thereon it concludes generally for or againſt the | 
ter be out of plaintiff or defendant. Vide ante, (8. 6 
the iſſue. As in annuity by I and ĩſſue on the preſcription, if 

the jury find the preſcription, but that nothing was in arrear, yet 
judgment ſhall be for the plaintiff. Hob. 54. | 


(S. 40.) So if a verdict begins with a direct verdict, and afterwards 
Or contrary finds ſpecial matter, upon which the law will adjudge contrary to 
to the gene- the direct verdict, and ſubmits the whole to the court, the court 
ive judgment according to the ſpecial matter. Heb. 53. 
Vide Dyer 115. 370. Cre. Car. 212. | 

As, if the iſſue be, whether A. was taken by a cap. ad Jain 
ciendum, and the jury find that he was not taken by a ca. /a. but 
that on the ſame judgment he was taken by an alias ca. ſa. and 
fo, Sc. R. Hob. 53. 2 Rol. 695. J. 20. | | 

If iſſue be on an aſſump/it to ſave bail harmleſs, and the jury 
find that the defendant aſſumed, but that the bail was condemned 
at the ſuit of another, not in the ſuit againſt him for whom he 
was bail. Semb. Cro. El. 459. 


(S. 41.) A Verdict needs not preciſe Certainty. 


A verdict needs not preciſe certainty : as, if the jury find 2 
commiſſion ſecundum formam ſtatuti, it is ſufficient, tho? it does 
not ſhew the ſtatute purſued in all points. 5 Co. 7. B. de J. Ec. 

So, if it finds that it was not parcel, but was demiſed as par- 


cel, pretextu cujus fuit reputed parcel, it is ſufficient on iſſue, 
whether — parcel. K. 1 Sid. 191. : | 


8. 42.) Nor Certainty in a Thing not material. 


So certainty is not neceſſary in a caſe where it is not material: 
as, in debt againſt an heir who pleads, nothing by deſcent, if the 
jury find that he had divers lands without ſaying what, it is ſuff. 
cient, for, for a falſe plea, there ſhall be a general verdi& againſt 
him, without regard to aſſets. R. 2 Rol. 694. I. 40. 1 Rel. 234 


(8.43 


PLEADER. 


5 #;% * S % 
46 8 


(. 43.) 80 a Verdi is aided by a Finding to Part of the 


Declaration. 


So a verdi@ may be aided by taking it only upon one part of 
the declaration, and not upon the whole. 

And it may taken * any part of the declaration, to which 
the evidence is applicable. Per Holt, 1 Sal. 133. | 

[If a verdict is given generally for plaintiff, and by miſtake, on 
a count not proved, inſtead of the count proved ; the court will 
order the verdict to be entered on the right count, and not grant 
new trial. Sulſton v. Norton, M. 2 G. 3. 3 B. M. 1235. 


(8. 44) By Amendment. 


*If the jury find a verdi for the plaintiff with one penalty 
generally in a penal action, and the plaintiff apply it to one count, 
he cannot afterwards apply it to another, though the former be 
bad in point of law, and though the evidence would have war- 
ranted the verdict on any other count. 3 Term Rep. 448.* 

When a verdict ſhall be amended. Jide Amendment, (P.) 


(S. 44.) When a Verdict ſhall be avoided. 


After the departure of the jury from the bar, they may return (s. 45. 
— any evidence, of which they are in doubt. By miſſe. 
2 Rol. 676. I. 10. N meanor of 


into court to 


But if the jury examine witneſſes by themſelves, tho? nothin 
is ſaid but the evidence, which was given in court, the verdi 
ſhall be avoided. R. Cro. El. 411. 2 Rol. 715.1. 20. 1 Leo. 
555. R. 2 Rol. 262. Mo. 452. Pal. 326. 

So, if a witneſs delivers to them a bundle of writings, which 
were ſhewn to the court, but ſome of them not read as evidence. 


K. 2 Rol. 714. J. 10. 


Tho? the jury ſay that it was laid aſide, and not inſpected by 
_ ; for they * to inform the court of it. R. 2 Rol. 714. 
«26. : | ; | 
So, if the. jury receive money of the party ar his agent, after 
departure, before they have agreed on their verdict, their verdict 
ſhall be avoided. Per 2 J. Wray cont. 1 Leo. 18. 

Or eat or drink at the charge of the party. Co, Lit. 227. 
2 Rol. 713.1, 50. 1 Leo. 133. 

Or throw cro/+ or pile, and give a verdict accordingly, R. 
2 Jon. 83. R. 2 Lev. 140. 205. Barnes 441. 

[If one perſon, whoſe name was not in the box, anſwers for 
another. 2 453.1] | 

Uf after the jury are retired, they receive papers from one party 
without conſent of the other, the verdict ſhall be fet aſide. Fen- 
"gs v. Maine, P. 8 G. 2. B. R. H. 118. 58 

| M m 4 SO, 
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66. 46.) 


When nor. 
the court. R. Cro. El. 411. Per Holt, Sal. 645. 


alledged be 


23>» 1; BEE 


p L E AD E R. 
So, if a party, or any for him, delivers a letter or other writ. 
ing not given in evidence to any of the jury, and a verdict js 
given for him. Co. Lit. 227. 88. . 
Or a writing ſhewn in court, which the judge ſaid was 
not 7 to the iſſue. .Cont, per Poph, Qu. per Roll, 2 Roll. 
715 15. F Ta 3 
Or a bundle of writings, ſome of which were read in court, 


ſome ſhewn to the court, but not read in evidence. R. 2 Nu. 


714. J. 10. Vide Lit. 6g. Pal. 326. 7 FY 
Tho' the jury ſay, they did not inſpect them. 2 Rol. 714. 


. 25: | 
80, if the party gives to any of the jury, before he is ſworn, 

an eſcrow of the evidence afterwards given, which he ſhews to 

his companions. R. 2 Rol. 714.1. 45. 715.1. 42. Sti. 383. 

So, if the plaintiff ſays to the jury upon their departure, i is a 
clear for me as the noſe of my face; for this is new evidence, and 
ſtrongly perſuades. R. 2 Rol. 716. J. 10. Wt; 

A thing of ſuch a nature, as will avoid a verdict, muſt be re- 
turned on the poftea, and cannot be ſurmiſed. R. Cro. El. 616. 
3 Leo. 267. R. 2 Rol. 262. Pal. 325. © | 

And 22 and drinking at the charge of the party ought to be 

ore the verdict received, and not afterwards. R. 
Mo. 17. Semb. 15 H. 7. 1. 6. 

But if ſuch matter appears by affidavit afterwards, the verdid 
is uſually diſcharged. 2 Lev. 140. 205. . 

[It may be moved afier motion in arreſt of judgment, on gen 
matter diſcloſed. Barnes 441. 443.1] L 


And, if the thing, wherein the jury miſdemean themſelves, 1: 


by the act of the party who has benefit by the verdict, there ſhall 


be a new trial, otherwiſe the jury only ſhall be fined. Pr 


Holt, Sal. 645. 15 H. J. 1. 6. 


But if the jury take with them deeds, Qc. given in evidence, 
it does not avoid the verdict, tho' it was without the direction of 


So, if they take books, writings without ſeal, c. given inevi- 
dence, without the conſent of the parties, or of the court. |. 
Cro. El. 411. 2 Rol. 715. Co. Lit. 227. Mo. 452. 

Tho' they take them from the party, or his agent. R. Cre. 
El. 411. 2 Rol. 715. J. 10. 50. af * 5. 

So, if they take diſpoſitions ſhewn in evidence, tho? all were 
not read in court. Lit. 69. 5 x 

So, if a juror himſelf ſhews to his companions a writing not 
you in evidence, this does not avoid the verdict, if he had it not 

rom the party or his agent. R. Cro, El. 616. 2 Rol. 715: 


48-00. $46; 


So, if the plaintiff ſpeaks to the jury, if he ſays nothing of the 

. / 4.480 : | 
[ Tho? one of the parties deſire a juror to attend in his cauſe, 
Suel v. Timbrell, M. 12 G. Str. 643.] o 
4 
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for half an hour, if he does not give evidence. R. 2 Rol. 85. 


$0 if the jury eat or drink before the verdict, if it be not at 


the charge of the r his agent. Co. Lit. 227. 6. 2 Rol. 


rey» © 
713-1. 45+ 55+ R. 1 Leo. 133. 3 Leo. 267. g R. Mo. 33. 599. 


Barnes 441. | — 3 4 

Or at the charge of the party after they are agreed. Co. Lit. 
22). ö. 2 Rol. 713. J. 40. : 25 n 

So, if they eat and drink in view of the judge with the conſent 
of the court. 20 H. 7. 3.6. . e 

[Tho! jurymen leave the reſt for ſome time. Barnes 441. ] 


Tho' a juror be called Herry inſtead of Harry. Barnes 454.] | 


| [A verdict ſhall not be ſet aſide on affidavit of two of the 
jurors, that the jury intended to * 75. only, beſides 23 J. 75. 
brought into court, inſtead of 23 J. 17 s. for which the verdict was 


declared and entered up. Palmer v. Crowle, P. 12 G. 2. Anar. 


82. ö 0 
3 (dada of jurymen confſing they toſſed up for verdict, not 
ſuticient. Semb. Barnes 438.) | dict, | 


After verdict a man may alledge any thing in the record, in (8. 
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arreit of judgment, which may be aſſigned for error after judg- By bod 


ment. 2 Rol. 7 16. J. 30. 45. 1 Sal. 77. a 
*On an information, under a private ſtatute, a mi/-recital of the 


commencement of the parliament is fatal, after verdict, on the 


plea of not guilty. Dong. 97. n.* 

So after interlocutory, before the principal judgment. R. Cro. 
El. 914. 235. 1 Leo. 309. Cont. 1 Vent. 253. Acc. 2 Med. 
Ca. 205. | . 

And judgment ſhall not be entered till four days after verdict, 
if there are ſo many within the term, becauſe the plaintiff may 
nove in arreſt of judgment. K. 1 Sal. 77. | | 

Otherwiſe, if there are not four days within the term. 1 Sal. 
So, any thing which ſhews the writ abated, but if abateable 
only, it is not ſufficient. IB. 

If on a motion in arreſt of Judgement, there is a rule to ſtay it, 
mn — the court is divided, there cangot be judgment. 
I Sal. 17. ; 755 
Otherwiſe, if the court be divided on the firſt motion. 1 Sal. 
17. . 1 3408 
After verdict, the court will do what they can to help decla- 


Raton, but not after judgment by default; ſo if plaintiff has not 


averred 8 or readineſs to perform what was to be 
done on his part, judgment ſhall be arreſted. Collins v. Gibbs, 
M. 33 G. 2. 2 B. M. 899. ] | 

A verdict will not aid, where the giſt of the action is not laid 
1 the declaration; but it will cure ambiguity, Cozup. 826. 
Pug. 683. (658.) * oe 


* 


judgment. 


, 
E x 
* 


5 36 | P L E APD E R. | 
So, if a party, or any for him, delivers a letter or other writ. 
ing not given in evidence to any of the jury, and a verdict is 
given for him. Co. Lit. 227. 6, 35 CE | 
Or a m_—_ ſhewn in court, which the judge faid was 
not moverial to the iſſue. Cont, per Peph. Nu. per Roll. 2 Rall. 
718. 1. 15. E Ti © 3 
Dr a bundle of writings, ſome of which were read in court, 
ſome ſhewn to the court, but not read in evidence. R. 2 Rol. 


714.1. 10. Vide Lit. 69. Pal. 326. 25 $7.55 : 

, Tho! the jury ſay, they did not inſpect them. 2 Rol. 714. 0 

. 36% | | 
80, if the party gives to any of the jury, before he is ſworn, 
an eſcrow of the evidence afterwards given, which he ſhews to 

his companions. R. 2 Rol. 714. J. 45. 715.1. 42. Sti. 383. ju 

So, if the plaintiff ſays to the jury upon their departure, it is a: br 
clear for me as the noſe of my face; for this is new evidence, and de 
ſtrongly perſuades. R. 2 Rol. 716. J. 10. Wo. 38 

A thing of ſuch a nature, as will avoid a verdict, muſt be re- 
turned on the poftea, and cannot be ſurmiſed. R. Cro. El. 616. fut 
3 Lea.:267. N. 2 Rai. 262, Pal. 3. 

And eating and drinking at the charge of the party ought to be 
alledged before the verdict received, and not afterwards. R. arre 
Mo. 17. Semb. 15 H. 7. 1. 6. a me 

But if ſuch matter appears by affidavit afterwards, the verdid . 
is uſually diſcharged. 2 Lev. 140. 205. „ : com 

[It may be moved after motion in arreſt of judgment, on new plea 
matter diſcloſed. Barnes 441. 443-] 4 | 80 

And, if the thing, wherein the jury miſdemean themſelves, 1: U. 9 
by the act of the party who has benefit by the verdiR, there ſhall (a. 
be a new trial, otherwiſe the jury only ſhall be fined. Pr Ar 

Holt, Sal. 645. 15 H. 7. 1. 6. tp if the 

5 | 2 | nove 

(s. 46.) But if the jury take with them deeds, c. given in evidence, Ot! 
When not. it does not avoid the verdict, tho? it was without the direction of 77. 

the court. R. Cro. El. 411. Per Holt, Sal. 645. So, 

So, if they take books, writings without ſeal, c. given in eri- only, 
dence, without the conſent of the parties, or of the court. |. If o 
Cro. El. 411. 2 Rol. 715. Co. Lit. 227. Mo. 452. add af 

Tho? they take them from the party, or his agent. R. Cri I Sal, 
El. 411. 2 Rol. 715.1. 10. 50. 19 . 3 | Othe 

So, if they take diſpoſitions ſhewn in evidence, tho? all were 17. 
not read in court. Lit. 69. 3% ts (Aft 

So, if a juror himſelf ſhews to his companions a writing nat ation, 
given in evidence, this does not avoid the verdict, if he had it not erred 
rom the party or his agent. R. Cro, El. 616. 2 Rol. 715: 2 on 


. 35. Mo. 546. - 


So, if the plaintiff ſpeaks to the jury, if he ſays nothing of tne . Av. 
| cauſe. R. 2 Rol. 715.1, 45. i 
f | [ Tho? one of the parties deſire a juror to attend in his cauſe, Lag. 6 


Or, 


Suel v. Timbrell, M. 12 GC. Ser. 643: 
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Or, if a juror challenged and withdrawn Binds with a jury 


for half an hour, if he does not give evidence. R. 2 Rel. 85, 
80 if the jury eat or drink before the verdict, if it be not at 
the charge of the yuh or his agent. Co. Lit. 227. 6. 2 Rol. 
713 J. 45. 55. R. 1 Leo. 133. 3 Les. 267. R. Mo. 33. 599. 
Barnes 441+ eos | % . 
Or at the charge of the party after they are agreed. Co. Lit. 
22). 5. 2 Rol. 713. J. 40. | e e 
So, if they eat and drink in view of the judge with the conſent 
of the court. 20 H. 7. 3.6. MR 7 
[Tho jurymen leave the reſt for ſome time. Barnes 441.) 
[Tho? a juror be called Henry inſtead of Harry. Barnes 454.] 
A verdict ſhall not be ſet afide on affidavit of two of the 
jurors, that the jury intended to 5 74. only, beſides 23 J. 75. 
brought into court, inſtead of 23 J. 17 s. for which the verdict was 
declared and entered up. Palmer v. Crowle, P. 12 G. 2. Audr. 


82. | 
3 22 of jury men confe/jing they toſſed up for verdict, not 
ſuticient. Semb. Barnes 438.] | 18 0 


On an information, under a private ſtatute, a mi/-recital of the 
commencement of the farliament is fatal, after verdict, on the 
plea of not guilty. Dong. 97. .“. 8 | | 

So after interlocutory, before the principal judgment. R. Cro. 
2 235. 1 Leo. 309. Cont. 1 Vent. 253. Acc. 2 Mad. 
(a. 2059. ts 44 . | | 5 

2 ſhall not be entered till four days after verdict, 
if there are ſo many within the term, becauſe the plaintiff may 
nove in arreſt of judgment. R. 1 Sal. 77. | | 

Otherwiſe, if there are not four days within the term. 1 Sal. 

So, any thing which ſhews the writ abated, but if abateable 
only, it is not ſufficient. I 1 

If on a motion in arreſt of Judgement, there is a rule to ſtay it, 
” 1 the court is divided, there cangot be judgment. 
al. 17. | | | 

Otherwiſe, if the court be divided on the firſt motion, 1 Sal. 
„ 
[After verdict, the court will do what they can to help decla- 
Raton, but not after judgment by default; fo if plaintiff has not 
aerred 8 or readineſs to perform what was to be 
done on his part, judgment ſhall be arreſted. Collins v. Gibbs, 
. 33 C. 2. 2 B. M. 899.] og 
A verdi& will not aid, where the giſt of the action is not laid 
" the declaration; but it will cure ambiguity, Cozp. 826. 
Dag. 683. (658.) ; | * 


After verdict a man may alledge any thing in the record, in (8. 47.) 
arreſt of judgment, which may be aſſigned for error after judg- By arreſt of 
ment. 2 Rel. 7 16. J. 30. 45. 1 Sal. 77. 4 Judgment. | 
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In an information for two penalties on two ſtatutes for 
Fl fact, and verdict pro rege, and one is bad, Judgment — 
be arreſted as to part, and given pro rege for the » but muſt F 
be arreſted in toto. Rex v. Roſevere, T. 1730. Bunb. 286. 295.] 2 
If good notice of trial is given and countermanded, then ſe. 


cond notice, but name of cauſe omitted ; this ſecond continued, 5 
and name of cauſe inſerted, and cauſe tried; verdi& ſet afide; | 
the continuance cannot cure the ſecond. Barnes 297.} 8 
-- [If on a bad juſtification in treſpaſs, there is a verdict for de. | 
ſendant, yet it ſhall be ſet aſide, and judgment entred for plaintif at 
Barnes 255.] | | : | St 
eee e e eee et OO 2 Ru. G, 
16. J. 20. E | 
* that the plaintiff is an infant, and appeared by attorney, 85 
Bro. Attorney 46. " 
[ [Judgment after verdi& ſhall not be arreſted for an objection 5 
that would have been good on demurrer. Thus, in debt on ſe- 
curity- bond of a bailiff of G. hundred, conditioned if he duly 8 
executes his offices uit hin that hundred, and executes all war- Y 
rants directed to him, and makes due return, then, &c. plea of 1 
performance; replication, that defendant had not duly executed 1 
a warrant directed to him, rejoinder he had; verdi againſt 0 5 
him; he ſhall not arreſt judgment becauſe it is not alledged, that 23 
rr. Malin p 
v. Maſen, T. 5 G. 3. 3 B. M. 1725,]J | ic 
[Per curiam—after judgment on demurrer, defendant ſhall not , 
come to arreſt judgment on the return of the inquiry, for an ex - &% 
ception that might have been taken on arguing the demurrer. athen 
- Secus in caſe of judgment by default, or if the fault ariſes on the But 
writ of inquiry or verdict, Edwards v. Blunt, P. 7 G. Sr. . 
25. : 
L 2 a matter of record, which does not appear by the ſane — 
record, as, want of an original, warrant of attorney, c. 1 dd. (re. C 
LACY want of a bill in the king's bench, and the want of an * 
original in the common pleas are both cured after verdict. C. i is - 
455. 8 8 Which | 
IG can move in arreſt of judgment, if the roll where tic RY 
judgment ſhould be entred, or the pofea, is not in court. F. BW lim“ 
Reg. 147. Mod. Ca. 24. 1 Sal. 78. | | ; Othe 
So, after judgment quod capiatur upon an indictment or infor- 8 4 
mation, he ſhall not move in arreſt, for the judgment is final nlty, 
1 Sal. 78. V . thinif 
Nor after a nonſuit. R. Lit. 253. ; 11 5; f 
In B. R. he may move in arreſt of judgment within four day: fa 1 
after the gofea brought into court in C. F. only within four days $0, in 


after the commencement of the term. 1 Sid. 36. Lat. 11. 
And if judgment is ſigned before, or on the fourth day, it l 


irre gular, tho 


no execution till after. R. 5 Mad. 205. b 
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[Sunday is not eſteemed one of the four days within which 
_ arreſt of judgment muſt be moved for. M. 7 G. 3. 4 B. M. 
7 in arreſt of judgment muſt be on the appearance - day 
of the return of habeas corpus jur. Barnes 445.] 
[If it is to be moved the laſt day of term, there muſt be notice 
given. Barnes 247-] | 4 


\. [Defendant in an indictment may move in arreſt of judgment 


at any 1 before judgment ſigned. Rex v. Hayes, T. 3 G. 2. 
Str. 843. 4 

If there is a demurrer to one count, and a verdi for plaintiff 
on another, judgment cannot be arreſted, till the demurrer is de- 
termined, for till then the proceedings are not compleat. Gad. 
right v. Hodg fon, M. 12 G. 2. Andr. 282. ] | 

[After verdict, the court will ſuppoſe every thing right, unleſs 
the contrary appears on the record. Bull v. Steward, M. 23 G. 


2.1 Vilſ. 255. 


[Judgment ſhall not be arreſted becauſe the defendant's name 


is put in two counts inſtead of plaintiff s. Richards v. Simonds, 
M. 10 G. 3. 3 Vilſ. 40.] . 

Judgment ſhall not be arreſted, becauſe in joining iſſue the de- 
ſendant's name is repeated, inſtead of inferting the plaintiff's. 
Rewbone v. Hickman, P. 9 G. 1. Probyn v. Churchman, M. 5 
. . Cleaver V. Jordan, M. 7 G. 2. Harvey V. Peake, M. 
66.3. 3 J. M. 1793. | 


others, 
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So a verdict may be avoided by a contrary verdict between 6. 48.) 
: | By an 
But, if there be a verdict in guare impedit, that 4. was not ad- — 


nitted, Ce. upon the king's preſentation, a contrary verdict in a Verdict upon 


right of adyowſon between the. king and others, not parties to the ;- 


ſuare impedit, does not avoid the verdict in guare impedit. R. 
Cre. Car. 590. „„ 

So, if a verdict upon another iſſue in the ſame action be in- 
conſiſtent ; as, in treſpaſs againſt two, if one pleads not 2 and 
ts found againſt him, the other pleads given by the plaintiff, 
Which is found againſt the plaintiff, 3 Mall be judgment againſt 
the plaintiff on the firſt verdict alſo; for the title appears againſt 
im. Hob. 54. Mou. Ca. 10. 2 Cre. 134. 

Otherwiſe, if the defendants are ſued ſeverally. Heb. 54. 

do, in zrover,-if one defendant pleads not guilty, and is found 
rulty, the other pleads a releaſe, which is found for him, the 
plaintiff ſhall not have judgment againft him who pleaded nor 


. 


2 ; for, being jointly charged, the releaſe to one diſcharges 
K. 4 Mod. 379. 

So, in an action againſt two, one is found guilty, the other 
pleads a juſtification, whereupon iſſue is joined on an immaterial 
point, and the defendant at the trial makes default, whereby being 
ut of court, there cannot be a repleader, the plaintiff, cannot ive 
Jdgment againſt one, but the action abates againſt both. Mod. 


Cz. 10. 
5 [4. and 


ea — 
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IA and Bl. Have mutual demands; each brings aftion: 4 


ives notice to/ſet-off; B. does not; both cauſes come on at the 
e fittings / but A. v. B. firſt, A. takes verdict for his whole 


demand 300. then B. v. A. comes on, A. offers to ſet- off, but 
3s not allowed, and B. has verdi& for his whole demand 111., 


this verdi& againſt A. ſhall be ſet aſide, with coſts of nonſuit; 
but he ſhall remit ſo much of the damages recovered by him 23 
exceeds the balance of the mutual debt. Brown v. Baſtervill, 
7. 1 G. 3. 2 B. M. 1229.] | PLS OTeT: 
But otherwiſe, if the verdict does not appear inconſiſtent: 23, 
in treſpaſs againſt A. and B. one pleads not guilty, the other juſti- 
fies for preſervation of the peace, and it is found for him, and 
for the plaintiff on the other iſſue, the plaintiff ſhall have judg. 


ment, for he might be guilty at another time. R. 2 Cro. 134. 


Indebitatus aſſumpſit againſt 4. and B. and judgment againſt 4, 
by nil dicit, B. pleads payment, and there is verdict for him, 4. 
ſhall not be diſcharged contrary to his own confeſſion. Per lt, 
1 Sal. 23. | | 


(T) Poſtea. 


Y rule 2 Ja. 2. in C. B. the clerk of aſſiſe, c. ſhall deliver 
B the poſtea to the prothonotary on the guarto die poſt of the te- 
turn of the writ of 1 prius in bank, on pain of 200. 

And he keeps it in the interim, and ſhall have 6s. 84, for his 
attendance with it before. Mod. Ca. 24. 

And he ought not to deliver the po/fea till that time to any er. 
cept the clerk in court. 16:2. a | 

If the defendant would move in arreſt of judgment, he mult 
give notice, and have the po/tea in court. 1 

And a rule upon the po/ea, that it be brought into court, 1s 

n_ 6 75 . 

* The court will not, at a diſtance of time after the trial, amend 


the poftea, by increaſing the damages given by the jury, although 


all the jurymen join in an affidavit, ſtating their intention to have 
been to give the plaintiff ſuch increaſed damages, and that the 
conceived the verdict they had given was calculated to give hin 
ſuch a ſum. 2 Term Rep. 281. * 5 


(V) Continuance of Suit or Proceſs, 
N | (V. 1,) When neceſlary. 


A FTER appearance the ſuit muſt be continued, till judgment 
from one term to another. a 3 

So, if the term be adjourned from Oæ Michi ad Men/” * 
there ought to be a continuance entered from one day to the other. 


K. 1 Rel. 486. J. 20. 


If che plaintiff declares in Mickaelmas term, and, after in. 
parlance to another term, declares de novo, as the courſe a 5 


P LE AP E R. 


(. Z. there ought to be a continuance from one term to another. 
F. Cro. El. 412. : other 


[Defendant in cuſtody on ca. /a. diſcharged on written agree- 
went; above a year after, new ca. /a. iſſues without continuance 


{ 


on the roll; it ſhall be ſet aſide. Barnes 205.] 


[On aul tiel record, plaintiff may continue the day for bringing 
in the record. Barnes 84. ] ; | | 


If judgment be on default or demurrer in B. R. and a writ of | 


inquiry awarded, a continuance ſhall be entred from the firſt to 
the ſecond judgment; for the firſt is only an award. R. 1 Rel. 
485. J. 50. R. Tel. 97. R. 11 Co. 6. 6. Dub. 1 Rol. 408. 

But after default the continuance in B. R. is only by dies dat” 


486. J. 5. 16. R. 1 Sid. 16. Mod. Ca. . N 

And in C. B. no continuance is neceſſary after judgment by 
default, till judgment on the writ of enquiry. R. 1 Rel. 486. 
7. k. 11 Co. 6. 3. Acc. Cro. El. 144. ; 

Nor in B. B. where the writ of inquiry is returnable in the 
fame term. R. 1 Rol. 486. J. 4. | 


court to another, after the writ of inquiry awarded. BR. Tel. 
hy. Noy 120. wiz. by day to the plaintiff. . 2 

And if judgment be confeſſed at one court, and not entered 
till the next court, there ſhall be a continuance to that court. R. 
Aal. 486. J 10. 10 | 

do, in a writ of error, after the parties appear and proceed, it 
mult be continued. | 1 — 


(V. 2.) When not. 


of continuance from Mich. to Hillary term is no error, for till ap- 
rarznce there can be no diſcontinuance, for the parties have 
0 day in court. R. 1 Rol. 485. J. 25. . 8 
1 fa] judgment, there need not be any continuance. 
1 Kal. 485. J. 56. „ ops owls 
do between vertia and judgment there need not. 
Aud therefore, if iſſue be joined by one defendant, and verdict 
uereon, and a demurrer by the other and ſeveral continuances 
red to the demurrer, but none after the verdi&, and then 
ere is judgment on both, it is no error. R. 1 Rol. 485.1. 35. 
. (ro, Car. 236. | 
bon if on a plea after the laſt continuance at 2% prius the jury 
ÞUſmiſſed, and no continuance. is entred till the day in bank, it 
error; for the day at ai, prius and in bark are the ſame day. 
1 Kl. 485. J. 40. Og 
Continuance need not be entered in record of ni prius; there- 
tt after iſſue joined, and before day of ni/i prius, one - de- 
8 fendants 


to the plaintiff, for the defendant is out of court. R. 1 R“. 


So, in an inferior court there muſt be a continuance from one 


But, if the ſheriff on a pluries replevin in Mich. term returns a : 
cum of property, but nothing is done till Zafter term, and then 
ie defendant appears and pleads, and judgment is given, default 


34 


LEADER. | 
fendants die; ſuggeſtion of it, and wenire fa. between plaintif 
and ſurviving defendant, and jurata at the foot agreeable thereto, 


Is ood; —_— | 
in the courts of don it is not neceſſary, the? it is in other 


- Inferior courts. 2 Sho. 424.] 


(V. z.) How it ſhall be entred. 
= 0 


The continuance ought to be to a time certain: as, to the next c 
term, c. Semb. 3 Bul. 233. | N 

So in an inferior court, which ought to be held at a day certain, 
as from three weeks to three weeks, c. the continuance muſt be 
to the next court, wiz. on ſuch a day. R. 1 Rel. 484. J. 3;. 


Dy. 262. 3. K. 2 Cro. 571. K. Cre. El. 105. ſt 
And it is not ſufficient to ſay at the next court generally, tho' 

it be faid ad quam proximam curiam, ſciÞt ſuch a day, Gr. ti 

Rel. 1 Rol. 484. J. 35. Cont. R. 1 Rol. 486. J. 35. Cre. Car. tet 
. if the court is to be held when bailiffs pleaſe, &c. it is ter 

ſufficient to make the continuance to the next court. K. 1 Rvl. igt 

484. J. 25. Cro. Car. 254. Bar 

So, in Chefter, they are to the next court generally, and not . 

to a day certain. Sho. 95. 304 

So a continuance in an inferior court muſt ſay, ceram quo the 0 
next court is to be held. Sho. 319. | U 
So continuances muſt be entred from one term to another, them 
without intermitting a term, and therefore the continuance of a 116 
plea on the prayer of the defendant, thro” one term or more [V 
neue, is bad. R. 1 Rol. 484. J. 42. Sti. 339. R. 2 Cre. zog. ed ar 

So a continuance by cur. adv. vult, intermitting a term, 1s 2 pa; 
diſcontinuance. R. 1 Rol. 484.1. 45. © | preve; 

So, if the term is adjourned to another day in the ſame term, br, 2 
as from tres Mich to Men/* Mich, the continuance ought to be 

to Men/ſ” Mick, and not to O Hill' otherwiſe it will be a dil- 
continuance. R. 1 Rol. 130. J. 10. 

So, if day be given, on nul tiel record, from Eafter term to By t 
Mich. term, as it may, yet continuances ought to be entred from after if 
Eafter to 7. right, and ſo to Mich. term, otherwiſe it is error: R1R 
R. 1 Rol. 485. 5 ö Aud, 

So a capias cannot be continued, intermitting a term; for the ls if 
defendant ſhall not ſay in priſon, 1 Rel. 484. J. 20. Her. 175. tem, 
#. Fal. 700. lib 

Nor a capias utlagatum. Cro. El. 467. 2 Janed, ; 

So, in an appeal, if the proceſs leaves a day between, 1 wil 0 in 
be a diſcontinuance ; for if the original was returnable Quin a the rc 
Mich, which was 16 02. the capias muſt be teſted the ſame da) So, if 
for if it be teſted 17 0. or the next return, tho” all in the ſam by or 
term, which is but one day in law, it will be bad. R. 2G i ſcire f 

284. Tel. 205. 1 Bul, 142. 5 till 
| £2 gs ng a 


B 
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But an original may be returnable two or three terms after the 
telle; for the defendant has no prejudice. 1 Rel. 484. . 15. 
.1 4. ; | | | 
2 Dy. 179. Bro. Jour. 71. 


$o, in a writ of execution, the juſtices may give day at their will: 


u, in a ſcire facias to execute a fine. 1 Rol. 484. J. 32. 

So in exigent, graad cape, or other proceſs in real action; for five 
counties, nine returns, c. cannot otherwiſe intervene, as they 
ought, between the 26ffe and return. Dal. 104. 

So in a capias ad ſatisfaciendum, or other proceſs in execu- 
tion; for no return is neceſſary. R. Sal. 700. Vide Return, 

F. 1. 
$0, * an inferior court, if the continuance is by idem dies in- 
ſtead of eadem hora, it will be good. R. Mo. 459. f 

So if the continuance be to tres Mich”, and nothing done after 

till uind Mart. there is no diſcontinuance, for it is all in the ſame 


term. ; 

[If to declaration of Trinity, there is imparlance to Michaelmas 
term, and defendant procures judge's order for time to plead till 
13th December, the imparlance hall be continued to quinden. Mart. 
Barnes 161.]J | | | Ie | 

A — * may be entred on the plea roll. R. 2 Cre. 
04. | 
; Or on the roll of the venire after iſſue. 2 Cro. 304. | 
If proper continuances are entred on the plea- roll, the want of 
them on the 1, prius roll is not material. French v. Wilthire, M. 
116. 2. Andr, 67. | 3 

[When the trial is deferred, if the wenire facias is return- 
ed and filed, the proper entry is, that the jury ponitur in ref- 
#2.; if it be not filed, enter a non miſit breve ; either way will 
bo, as ] diſcontinuance. Rex V. (4 and Man, H. 6 G. 

tr, 266, 


(V. 4.) At what Time. 


By the courſe in B. R. the contiunances are uſed to be all entred, 
iſter iſſue or demurrer before judgment, on the back of the roll, 
R 1 Rel. 485. J. 15. ; 

And, if the plaintiff will not enter the continuances to avoid 
cls if judgment ſhould be againſt him, the defendant may enter 
tem. 1 Rol. 487. J. 30. 1 Leo. 105. | | 
lx bill is of Eaſter and in Trinity defendant pleads, and iſſue 
naned, and paper-book delivered without continuance from Eafter 
Trinity, it ſhall not be ſet aſide ; for it may be entred at any time 
a the roll, Wilkes v. Wood, M. 4 G. 3. 2 Will. 203.] 

do, if the continuances are not entred; the court may amend the 
"ll by ordering them to be entred any time before judgment. R. 
mn ſcire facias, 3 Lev. 430. | 


Ang a continuapce. 1 Sal, 179. 8 
. 


o, till the plea roll, no advantage ſhall be taken for default of 


$43 


544 


P L E AD E R. | 

So, before judgment, there ſhall be no diſcontinuance againſt 
the king; for, as to matters to which there was no plea, the attor. 
ney general may take iſſue, or enter a nolle praſegui at his election. th 


Hard. 50.4. 


_ So continuances may be entred on a /atitat, or original, to 5 
avoid the ſtatute of limitations, after the ſtatute pleaded. 1 $;z, 0 
60. 25 | | 
5307 on a fieri facias or elegit, many years after, when a new fir; de 
 facias is awarded, to fave a ſcire facias. 1 Sid. 59. 15 
So in C. B. a continuance ſhall be allowed to be entred within | 
a year after iſſue. Sav. 54. fen 
So in the Excheguer. WEE: aly 
But, it is in the diſcretion of the court to permit an entry of con- [ 
tinuances, or not. R. Sav. 54. «the 
(V. 5.) By what Words. : : 
uf roceſs be teſted in one term and returnable in another, it | 0 
is a ſufficient continuance from one term to the other, 1 Rs. 3 
84.1. 15. 4 ; 
by 85 by an imparlance from one term to another. * 
Buy prece partium. | "Ss 
: By dies datus. -3 Leo. 14. 80 
By curia adviſare vult. 8 
By wicecomes non miſit brev*. Lut. 290. Cart 
By jur ponit in re/peftu. Tel. g7. ö Or 
So, if an appeal, c. before juſtices of gaol-delivery be removed 85 
by certiorari into B. R. by the return of the certiorari a diſconti- hone 
nuance is prevented, tho? it be /ine die. R. 1 Sal. 62. Buy 
But in a writ oſ inquiry there cannot be a continuance by ir oy 
ponit in reſpectu, but only by wicecomes non miſit brev'. R. Tel. 9j. fr hir 
Ney 120. ; EL, 90, 
: . ; part, f 
(W) Diſcontinuance. fe t 
az : al.; 
| (W. 1.) What ſhall be. 1 f 
IF the continuances are not properly entred, the ſuit is diſcon- 11 L 
1 tinued, which is error. 5 w dici 
It is not a diſcontinuance, tho? no day is given to the tenant , 302 
in dower to appear on the return of the writ of inquiry, or 13 $ in 
aided by fat. 4 & 5 Aan. c. 16. Dobſon v. Dob ſon, P. 7 G. 2. * ih: part, 
R. H. 19. | Wuace 
(W. 2.) To Part. | * 
So, if a plea or replication does not anſwer to the whole ware) | 
the bar, or declaration, it will be a diſcontinuance for the wiv g 
Yor. 


Vide ante, (E. 1.—F. 4.) 


PLEADER 
[Tn afſumpfit for three ſeveral ſums of 360. the defendant pleads 


as to two ſeveral ſums of & it is a diſcontinuance. e b | 


v. Robin ſon, 2 6 G. Str. 2.] : | 
[But though a plea doth not anſwer the whole promiſe, and is 
thereſore a naughty plea, yet if it is pleaded guoad the whole pro- 
miſe, it will not make a diſcontinuance ; and vice verſa. id. 
So if a demurrer or iſſue does not go to the whole. Fide ante; 


defendant is omitted, it will be a diſcontinuance. R. 1 Rel. 486. 
|, zo. 50. | : t 

Otlerwiſe, where it is the king's ſuit, and a day given to the de- 
ſendant, but idem dies to the plaintiff is omitted; for the king is 
always preſent. R. 1 Rol. 487. 1. 3. Cro. Car. 390. 5 

If the demandant omits in his demand a part contained in 
the N it is a diſcontinuance for the whole. 1 Kol. 


relidue. 1 R.. 487. J. 40. | 
Or, if proceſs on voucher goes only to parcel. 1 Rol. 487. 
| — | 


nurs, and concludes in abatement. 1 Sal. 
rer only to one. R. 1 Sal. 94. 179. 


* with praying debt and damages. R. 1 Sal. 177. 

1. 138. | f 
Or to a plea in abatement demurs in bar. R. 1 Sal. 218. 

do, if the plaintiff demurs to the defendant's demurrer to his de- 

taration, 4 1 Sal. 219. 5 

10 Butif there be a diſcontinuance, the plaintiff need not take judg- 


„hin. R. 1 Sal. 4. 

do, if there be an iſſue for part, and a diſcontinuance for other 
un, the court will not give judgment againſt the plaintiff, till 

Bo tried] for the diſcontinuance will be aided by a verdict. 
K. 218, | 155 

[So if the plea does not cover the whole, and plaintiff re- 


. 


pies, and defendant demurs ; though it is a diſcontinuance, yet 


00- i be a record of the ſame term, plaintiff may take judgment by 
5 * Fi what is uncovered. Woodward v. Rebinſon, P. 6 G. 
a 302. 4 

Ga J. do in a ſuit by the king, as guꝰwarranto, &c. if chere is an iſſue 
” * part, and nothing Cad to other part, it will not be a diſcon- 


. proceed, or enter a nolle proſegui, for the other part. Hard. 


Vor. V. N n 


| 659 l Fi be given to the plaintiff, but the idem dies to the 


67.135. | | 
So, if the defendant vouches for part, and ſays nothing for the 


42. | | 
So, if the plea be in bar, and after replication, the defendant de- 
So, in replevin on a taking in two places, if the defendant an- 


do, it the plaintiff in a replication to a plea in abatement 


tent; for if he joins in demurrer, the court will give judgment 


[Muance; for the attorney · general at any time before judgment 


* 


| 497. J. 25. : 


. ns F n 1 * 
* 9 „ 
_ v * 
* * 
1 . - , : 
. . : 
9 « * 1 . 


: | Ov. 3) To One Perſon. 


1 | 5 
Bo, in an actien againſt ſeveral, a diſeontinuance of the proeeſi 
ainſt one defendant is a diſcontinuanee to all. 1 Ro}. 488 1. 10 
R. Cv. KI. 76252. | ID | 
. So, in error on an outlawry for felony, if a /cire ſacias goes 
againſt the mediate lords, and there be a-continuance -as to the 
king and party, but not as to the lords, it is a diſeontinuanee as to 
all. 1 Kol. 488. J. 55 | 
But, if there are ſeveral preczperina writagainſtſevera], a diſ. 
continuance as to the defendant in one precipe is no diſeontinuabee 
to the others. 1 Rol. 488. J. 25. | 
80, it will be a diſcontinuance, tho“ day be giren to him, 
Who was not in court: as, in an inferior court, Fate deſend- 
ant be eſſoigned, and at the day makes default, and day be given 
to him, upon his default, to the next court, it will be a 


diſcontinuance, tho day be given to a ſubſequent-court by the [ 
2 of the court; for there cannot be a cuſtom contrary to 

e law. + 
So, if a day be given to the tefendant by 4ſoreve, and iden y 
dies dat querenti be omitted, it will be a -diſcontinuance. I. 2 
Carth, 2. | ae ah. ; 
(W. 4.) The Effect of a Diſcontinuance. 1 

| | 3 pl; 
. ſhall be »peremptory : as in an appeal. 31 
Cart. 56. 0 | , 
Diſcontinuance or miſcontinuance of a:plea or proceſs is error. 4 

1 Nol. 485. J. 20. | ler 
And diſcontinuanee ef proceſs ſhall not heaided by appearance. Hr. 

2. Cro. 248. D. cont. Sho. 319. | | U 
But miſconveying of proceſs, viz. of une ꝓroceſs ſor ano- Plat 
ther, or 'miſreturn, ' may be aided by the party's appearance 100. 
2 Cro. 284. Y | | | S0 

85 lia. 
(W. 50 When it hall be by Leaveof the Court op 

Re 3 A e fn 
But the plaintiff mey diſcontinue his ſuit by leave of the [A 

court. | 
' [Rules ſhould be drawn up, '« Jave leave.or be at liberty" to diſ 1 
eontinue, not all diſcontinue.” , Barnes AI | Barnes 
G30, if plea is -not-continſied. upon the roll. for a year after de [Pla 
- murrer, the court 3 diſcontinuance upon the praye withou 
of one party, if the other does not pray the contrary. 1 Af | 
f 


2 
et, if the other prays the contrary, it is in the diſcretion of i 
court. 1 Kol 487. . 27, I 8 


PLEAD ER. 


[The court may grant it after ſpecial verdict argued x but will 
| ud do it in a hard action. Boucher v. Lawfan, H. 9 G. 2. B. R. 


194. ; af _ F | 
4 al will not permit the plaintiff to diſcontinue after a ſpecial 
verdict, .in order to adduce Keel proof in coptradictian th the 


 rerdit. 2 BY. Rep. $15: | " 
[Plaintiff may diſcontinue, though defendant has heen arreſted 
a ſecond time before diſcontinuance. Barnes 169] © 1 


[The court will not permit an executor to diſcontinue in 


any caſe where he has znozwngly . og his action rang; but 


on payment of caſts. Harris v. Jones, H. 4 G. 3. 3 B. 
1 1451. 1 ; 3 . : i 
[The court will give leave to executor to diſcontinue without 
paying coſts, after undertaking to try peremptorily, he having diſ- 
covered there was a deed = him; and being. bound not to 
bring _ action without leave. Bennet v. Coker, M. 7 C. 3. 4 Bl. 
M. 1927. | . | 

Aﬀer rule for judgment ai, the plaintiff ſhall not be allowed to 


diſcontinue. 1 Sal. 179. 


And, after iſſue and a verdict for him, the plaintiff cannot diſ- 


continue without the conſent of the defendant; 72 he plaintiff 
1 fl. 


vill not enter up judgment, the defendant may. 487. J. 
25. Sal. 178. 1025 


- 2 * 


Nor after demurrer joined without leave of the court. 1 Bul. 


* 


After demurrer argued, andallowed, on pa ment of coſts. But- 
Ir, 110. 


[After judgment on demurrer for plaintiff; and error brought, 

* 2 4 * * oY} 92 114147 „ . 5 . 2X + x" 0. 
plaintiff may diſcontinue on cofts in action and error: Barnes 
1 - „ A397 ww Sf 1 


tia, Semb, 1 Fal. 178. | | 
So, after a writ of enqui executed ang returned, the plaintiff 


mY 


cannot diſcontinue without the defendant's conſent, tho it be not 


filed. R. Sho, 63. Carth. 86, 87. 


(alter judgment on demurrer in replevio far avowant, plaintiff 


cannot diſcontinue, Barnes 169. 


: * 


[Whether diſcontinuance may be entered without leave? 2. 


We 170.1 | 
[Plaintiff may enter nil er fer breve on a plea in abatement 
without leave, but not in other Caſes. arnes 257. |. 1 * 


+ 


for udgment as in caſe ſuit 5 

1 ment as in caſe of nonſuit. Barnes 316. 

: Aire whether plaintiff in replevin can diſcontique ? Q. Berne: 
71. | "TEL, M905, - —_ ' o * AA 


N n2 


$+ 


[Plaintiff cannot move to diſcontinue, , tp hap moved 
31 ae 


191. 192. 1 


85. after a ſpecial verdict; ſor it is not complete, but is de gra- 


LEADER. 


cu. 60) When it ſhall be aided. 


if 
. = 0 
Bz the fe. 32 H. 8. 30. after verdict, judgment ſhall proceed - 
notwithſtanding any miſcontinuance, diſcontinuance, miſconveying the 
of Proceſs, &c. Vide Amendment, (I). | 2 
This * extends to diſcontinuance in a penal action. Doig, 
115. (100. | | 
is fat. extends to diſcontinuances made after verdict; * 
as if the original proceſs is returnable at a common return, pri 
and the ſcire facias in error is returnable at a day certain, this Der 
diſcontinuance is aided by the ſtatute. Bern v. Bern, M. 8 G. 1 
B. R. H. na) © 125 | ; ; pla 
So by the H. 4 & 5 An. 16. judgment by confeſſion, ail dei the 
_— — or writ of enquiry. . A. 
ut before this ſtatute it was not aided upon a general demur- 1.3 
rer. Vids ante, (E. 1,) ; | ſl 
Nor now upon a ſpecial demurrer. NS jury 
[If after judgment by default ona bill againſt an attorney in C. 117 
B. where the apanown g are on a day certain, the writ of inquiry 80 
is returnable at a general return, it is miſcontinuance, and aided by li. 1 
the ſtatutes. Launder v. Cripps, H. 6 G. 2. Str. 947. Vide pil, So, 
3 B. 16.) 5 f Ly. I 
| 5 But 
; jerd1C 
(XJ) Monſuit. 6 
| ac 
(KX. 1.) What ſhall be, up 
d 
F the demandant or plaintiff does not appear at the day when mſui. 
he is demandable, he ſhall be ſaid to be nonſuited, quiz non , L 
proſecut &c. Co. Lit. 138. , | 1 0 
And this may be before the defendant's appearance: as at the 1 
return of the writ. 6:9. | 3 uy * 
_ if the plaint is removed by pone, at the return of the pone 77: 
el. 2. | * _—” 
S3, at the return of an aſſize, if the plaintiff is not ready te % | 
* plaint, on demand of the tenant, he ſhall be nonſuited. N A 
al. 82. 8 
Aud the plaintiff may be demanded the day of the ruf 
of the writ, tho* the defendant not till guarto die p. R. Can > : 
172. | K 7 
01 he may be nonſuited after appearance: as at any day of cot Au 
tinuance; for the por is then demandable, and is the fi 2 
agent. Co. Lit. 138. 6. | | 2 2 i 
[Rule to declare in C. B. muſt be in the office where plaintif th, t 
attorney practiſes. Barnes 312. h nel 
or prof. for want of declaration demanded in the count k 
ſhall be ſet afide. Barnes 311. p 


LEADER. 


If the defendant has given a rule to the plaintiff to bring in the 
fue roll, he cannot ſign ER of nonproſs on the expiration 
of the rule without ſearching the office immediately before, even 
though he may have ſearched on another day on theexpiration of 
the rule. 1 Term Rep. 16*. | V 
So, at the vn of nif# prius. F | 

But if the plaintiff appear at a prius, he cannot benonſuited 

inſt his conſent. 2 Term Rep. 275. | ; 

[A nonſuit at 2% prius mult be recorded by the judge of a0 
jrivs, and cannot afterwards be recorded in bank. Gardiner v. 
Devis, B 24 G. 2. 1 Will. 30 0 88 | 

None but the defendant can demand the Plaintiff If neither 
plantiff nor defendant a eee cauſe called, and jury ſworn, 
de only way is to diſcharge the Jury: + Arnold v. Johnſon, 
H. 6G. Str. 267. Smith v. Whit , T.g G. 2. B. R. 
H. 305. ö 5 
ib 5, appears on the record, that no iſſue is joined, the 
jury muſt be diſmiſſed. Heath v. Walker, T. 12 G. 2. Str, 
11. 

95 at the day given by cur? adviſare vult after demurrer. Ca. 
Ly. 139. b. 1 Leo. 105. | | | 

80, 17 an interlocutory j 

E120: | Ee 
But by the . 2 H. 4. J. at the day by cur. aduiſare vult after a 
dA, A Kamei 42 be * Fob B GH 

[By fat. 14 G. 2. c. 17. if . neglects to bring iflue to 
mal according to the courſe of the court, the court, on motion 
a notice, ſhall give judgment as in caſe of nonſuit, unleſs 
al allow farther time, and defendant to have coſts as in 
vaſuit. | 
(But if in action againſt two on a joint promiſe, there is judg- 
«1 2ganſt one by default; and on plaintiffs neglecting to bring 
tie joined by the other on to trial, rule is obtained for judgment 
dn caſe of a nonſujt, yet coſts cannot be taxed ; for plaintiff 
auld not have been nonſuited on a trial. Weller v. Goyton, T. 30 
6. 2. 1 B. M. 358.] | . 

o, in 140 againſt ſeveral, if any ſuffer judgement by 
kult, the plaintiff cannot be nonſuited as to the reſt, ongh 
dict may be given againſt him. Cowp. 483. vid. Dong. 169. 1. 
ian Rep, 662.* x 

| defendant has obtained a rule f6r coſts for not proceeding 
Ina), he cannot afterwards move for judgment as in caſe of non- 

ir. Barnes 131: 314. 316.] | | | EI 
(nmotion far judgment, as in caſe of nonſuit, rule for plaintiff, 
Weriſſue: if he does not, defendant may have non prof.; if he 
x, the roll muſt be produced, and defendant may move for 
ut; if court admits cauſe, why nonſuit ſhould not, &. they 
Fant day for trial; on ſuch motion, there muſt be affidavit 


l cauſe is not tried. Barnes 31 3. 316.] | 
ne. , ] [Sickneſi 


23 


udgment, as guod computet, &c. Co. 


\ 


IT 
* * * 0 * 

e 2 "RET 

#23 : * ry 


[SickneliSfplathlt—mibiiage of een genen. 
rupt Bid riot zend affigneed, plaintiffs bn material wimeſe 
were ill—or if record of ered to be entered, though a 70 out ol 
rime—ſufficient to prevent judgment as of nonfült. Barn 313, WI .. 

inſolvency of the defendant happening after the aQion 5 
| D 


Yo tain 4 : 
brought. Doug. 671. (68. OO 


k — 4 


TY | P TEE rf y 4 err wil ax 4s, 0+ v3. Kb 4 1 | 
own the cauſe for trial, there is no judgment as in eo 
anger b, Bl. #3. 375. contra Barnes 45 8. acc. Para £ 
Re . 1.15 EL ; : err 492-445 10 x 8 | 
lie defendant has obtained a rule for judgment 1, the BW .. 
court will not give plaiptiff leave fo amend his declaration by NY > 
Y s out Ys but judgment ſhall be abſolute, Barn * 
18. i | 
: [Judgment as in nonſuit may be moved for without term's'no. 0 
tice, tho ho proceedings in a year. Barnes 308.]*2 Bl. Rep. 1223. 2 
enz. cont. Barnes 314. | 
It plaintiff was ready, but the cauſe did not come on, becauſe 
the view was not returned by fix* jurors, Judgment ſhall not be 
ſigned. Barnes 498.] 1 „„ : 1 
Where plaintiff has carried the record down once for trial, th Lit 
court will not give judgement as in caſe of a nonſuit for not car- B 
ying it down a ſecond time, eyen though it was made a remanet A 
* firſt time. 3 Term Rep. 1 | f thee 
[Nonſuit ſhall not be ſet aſide, becauſe plaintiff thought defend A 
ant was miſtaken. Barnes 295.] _ 5 0, 
'  *Tudgement as in caſe of à nonſuit cannot be entered oy T} 
the plaintiff's nieglecting to carry the record down to tris able, 
where the defendant might have carried it down by proviſc Af 
1 Term Rep. 492. 3 „ lt 
If a cauſe is tried by proviſo, there muſt be a rule given in th other 
office, fat nit prius per proviſo fi guerens fecerit defaliam; and If 
there is not, and plaintiff is nonſuited; the nonſuit ſhall be 1 mint 
afide. Dodſon v. Taylor, II. 10 G. 2. Str. 1055] 385 bag 
[Where a judge at 2% prius nonſuits plaintiff and is miſtake dr] 
the court on motion may ſet it aſide. Sadler v. Evans, N. J 6. unpro 
4 B. M. 1984.] * Cont. Barnes 311. - of ill ſe 
Gl quent 
(X. 2.) Retraxit, what ſhäll be. 1 
If che demandant or plaintiff acknowledges, quod non vult uli ene 
_ proſequi, this is à Fetraxit. Co. Lit. 1 35 R. 2 Cro. 411. 3 4 — 
177. 7 : PH. : | 3 fr tho 
o, at any day when he appears in cburt (ſpr then be conti for 
preſent there till a day is 111 over and — be demanded) if P 2 
demands, he makes default, this is a refraxit in contempt of 


court. Co. Lit. 139. 4. 
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0 in treſ or ochey perſonal, action, a Malle: 
e will be be a diſcharge to both. 


N 


aud makes default, this is a departure in contempt of. the court. 
Co. Lit. 139. 4. 

But a — . cannot be after plaint before declaration. K. 
Dal. 78. 

Vert by * ſor he muſt be in perſon. Per. 2 2 Gre. 

8 Co. 5 

10 there are ſeveral defendants, and all found guilty, plaintiff 
may enter nolle proſegui againſt any one; therefore, if in trover 
wainſt a defendant executor, and other defendants, not ex- 


bund not guilty, judgment ſhall not be arrefted, for 
nay enter — proſequt as to N. Dale v. Eyre, T. * ** 
6.2. 1 Will. 30 6.] 


& 3) Who may be nooſuited 


The king carinot be nonſuited * he is always i in court, Co. 
Lit. 139. b. Sau. 56. 

But a common infurmer may be nonſuited, Go. Lit. 139. l. 
Aud the attorney- general may enter a nolle proſegui, which has 
the effet of a nonſuit. Co. Lit. 139. 5. Hard. 504. | 
And this after iſſue joined. Hard, 50 805 

Or the jury charged upon the trial. Dub. 3 Mod. 117. 


able, Ca. Lit. 138. b. 
Aſter interlocutory judgment. 465: 
lt one iſſue is found for the Vertaal. e may be nonſuited as to 
T 

everal detendants p everally may enter a ven pros 
zainſt one before the record is ſent down to trial. Sal. 457+ 


| 

I 1 ſuch a * one defendant cannot Fen Ju Judgment of 
unpror as to himſelf, an take out execution; or i he court 
ill ſet it afide on motion within the ſame term: — dy a ſubſe: 


mm of error. Haug. 169. 2. = * 
Yet wherever it can a that the action is not a joint action, 
— of 2 e — be 


writ. Rep. 2 * 
De AT . 


fr tho' the replevin and alias — not any day given to the party 
(for hey are vent) yet the Pre hana day of the re. 
wn is the day for bo ies. Sal. 583. 
T againſt: ons defendant, after fins], 
ON Sal. 455 

„„ a 


if a defendant or tenant, Fats" vg WR be.demanded 


ecutors, there is a verdict againſt theſe, and the executor is 


The plaintiff may be nonſuited at any day, when he is demand- 


quent term the a plication. is too late, and the redreſs muſt be by 


ſigned by all or anyof the defendanus 5 


— 
1 
5 1 1 
2 8817 
: 
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1 Will. 325.) 


So, in an appe 


manded, and does not come into court. 1 Sal. 64. 


douggnht to be a ſummons and ſeverance. bid. 


for they follow the nature of the actions, on which they are 
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In a joint action he cannot be non-profled by one or f. 
the Sedans without the others. Doug. whe W_ 
*Therefore where the plaintiff had ſued out a bailable writ 
againft three on which one was arreſted, and 1 in bail, and for 
want of a declaration within two terms, ſigned judgment of non. 
Pros, the other two defendants not having appeared to the writ, 
this non-pros was ſet aſide. Id. ibid.“ ee 
[In a gui tam action judgment as in caſe of a nonſuit may be 
entered on a rule to ſhew cauſe. Watfop v. Foknſon, N 25 G. 2. 


(X. 4.) When a Nonſuit is peremptory. 


After nonſuit the plaintiff may begin the ſame ſuit again. Ca. 
Lit. 139. 4... 32 5 8 
Tho' it be in aſſiſe. 1 Sal. 82. 
But not aſter a retraxit. Co. Lit. 139. a. 
So, in an appeal of murder, robbery, Sc. a nonſuit after ap· 
pearance xe peremptory in favor vite. Ibid. 
al of mayhem; tar the writ ſays felonice mai. 


hemavit. Ibid. 
So, in nativo habendo, in favour of liberty, bid. 
| So, in guare impedit, for thereon the defendant has a writ to 
the biſhop. Go. Lit. 139. a. Cont. per Dy. within fix months, 
Dal. 81. Acc. 1 3 K. Sal. 559. 
So in attaint. Co. Lit. 139. a. 8 
Otherwiſe, a nonſuit before appearance, Co. Lit, 139. a, 
1 Sal. 64. Carth. 173. l 5 | 
As, if the plaintiff in an ap l declares by attorney, and is de- 


If after nonſuic on the merits and motion for new trial denied, 
plaintiff brings new action in another court, it will ſtay proceed- 
ings till coſts of the nonſuit paid, for this is vexatious. Melchart 
v. Halſey, H. 11 G. 3. 3 Wil). 149. CT 


(X 5.) When a Nonſuit of one of the Plaintiffs ſhall be a Non- 
8 ſuit of the other. 


So, generally, in e ations the nonſuit of one plaintiff 
is the nonſuit of both. Co. Zit. 139. 4. 5 
So, in aat ivo habendo and quid juris clamat. Ibid. : 
But in real or mixt actions againſt ſeveral, if the demandant is 
nonſuited as to one, he ſhall not be nonſuited as to all, for there 


ot in an audita guerela; for it goes in diſcharge. Bid. 
Nor in error, attaint, or /cire facias on real or mixt actions; 


founded. bd. : 
80, a nolle proſequi before judgment againſt one ſhall be a dif- 
charge to all. K. Hob. 70. 4 — 


AR. YE © iy” 
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Go after judgment againſt all, if the plaintiff enters a zoll; 
* to — 10 ſhall be a diſcharge to all. Hob. 70. lic 

So, in treſpaſs againſt ſeveral, if the plaintiff is nonſuited be- 
fore declaration, there ſhall be only one nonſuit as againſt all the 
defendants ; for dang he may declare ſeverally, it ſhall not be 
preſumed till he does 1o. A. S4l. 455. l 

So, in treſpaſs againft ſeveral, if one pleads not guilty, and 
there is a verdict and judgment againft him, and the other de- 
ſendants juſtify, the plaintiff may enter a nolle proſegui againſt 
thoſe who juſtified, and not diſcharge him, who pleaded not 


ity, for 
12 70, 


Y) Judgment. 
(T. 1.) When it ſhall be upon Default. 


N real actions, upon default before appearance, a grand cape : 


iſſues, and if the tenant does not appear thereon, there ſhall 
de judgment againſt him. Mod. Ca. 4. Yide ante: (B. 11. 
On default after appearance in a writ of right, there be 
final judgment. 


So, in other actions, upon default after a verdict for the 


demandant. | 
Or, on a „ in deſpite of the court. | 
But, generally, in other real actions, a petit cape iſſues before 


nt. 
f rſonal actions, where an outlawry lies, proceſs iſſues 
nd the defendant till he appears, or is outlawed. 


Tecuperet by default. 
Or, if the default is entred, and afterwards ideo conſ guad recu · 


hiret, without ſaying, by defauir, it is ſufficient. R. 2 Cro. 36. 
In . actions, after appearance, if the defendant does 
not plead, 

Vide ante, (E. 42.) | 1 

If defendant, being under an order to plead ifſuably, plead 
lexeral pleas, one of which is not iſſuable, the plaintiff may ſign 
/udgment, as for want of a plea, tho“ the other pleas be iſſua- 
ile. 3 Term Rep. 305.“ 35 

On a rule to return the paper book on a particular day, it muſt 
be returned ſome time in that day, 8 other party may 
tn judgment without waiting till the opening of the office the 
norning following. Dong. 197. (187.)* 

Or the attorney to fave kim trom damages in a writ of deceit, 
wy lay, quod non eff informatus per magiſtrum ſuum of an anſwer, 
nd thereupon there ſhall be judgment agaiaſt the defendant, 
IN. B. 98. 3 | : 


by the judgment the ſuit was ended as to him. R. 


If judgment be by default, the entry ſhall be ide conſid guod 


E ſhall be entered up againſt him on nil dicit. 


$53 


term. 1 Mad. 1. 
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(Y. 2.) When upon Confeſſion, Ire 


So a defendarit may confeſs the action · Ro 25 
But after iſſue and venire facids, the defendant cannot by an 
2 boner goed mee the action without the plaintiff's conſent, 
1 19060. | 
So, if the defendant, being executor of hisown wrong, pleads 
that he has 10 J. (which is more than the debt demanded) which 
ke retains to ſatisfy a debt to himſelf, and has no aſſets ultra there 
thall be judgment for the plaintiff on the defendant's confeſſion; 
for anexecutor of his own wrong cannot retain for his own debt, 
and then he confeſſes aſſets to the value of the debt. R. 7%, 
138. Vide ante, (E. 42.) LH 
' So, in all caſes, where the defendant by his plea conſeſſes the 
cauſe of action, and offers a bad juſtification. Mod. Ca. 10. 
If the defendant gives a warrant of attorney to confeſs the 
action, the judgment will be good, tho? the detendant dies the 
ſame day before judgment ſigned, R. Ray. 18. 8 
So, i the defendant dies in the vacation, and judgment is en- 
_ 1 — the prior term, before the eſſoin day 1 the next term. 
1 Sal. 87. | 
And, 6 the warrant be general, it may be confeſſed in any 


So the warrant will be good, tho? the attorney be afterwards 
made a knights Per Brown, Ow. 31. | 
If the warrant be by a woman, who afterwards takes huſband, 
the bill may be filed, and judgment entred againſt both. Slo. 91. 
cont. 1 Sal. 117. 399. | | | . 

So, if the warrant is to acknowledge judgment to a woman, 
who marries, it is no countermand. K. 1 Sal, 117, | 
Il warrant of attorney is given to'confeſs judgment to a fem 
ſole, who afterwards marries, and judgment is entred up 'y 
huſband and wife, it is irregular, = muſt be ſet afide, if it is 10 
entred up without leave of the court. Marder v. Lx, Þ.4 G. 3: 
3 B. M. 1469.) | ; 
I the warrant is by a woman, a ſole, it ſhall not be avoided 
for that ſhe is oover/, without a writ of error. 1 Sal. 400. 

If the warrant is given on an arreſt, and the defendant coun- 
termands it, before E confeſſed, yet the court will pro- 
tect the attorney, if he pleads no» ſum informatus, whereby judg. 
ment may be entred up againſt the defendant, Lat. 8. 

So, if after warrant given the plainciff tears off the ſeal, an at- 
2 lies. 1 Vent. 3. : 

a warrant be to acknowledge judgment on an agreement 10 
ſtay the execution for a year, it muſt be in ax; 9 1 


2. 14. = i 

Ani if the plaintiff uſes the judgment contrary to his age 

ment, the court will avoid the judgment. 1 Sal. 400. 0 
So, if the agreement is to flay execution and he brings debt 


it will be a breach, Sal. 596. Other 


H. 882. Fuller v. Johnſon, | . . 
f Judgment cannot be entered on a warrant of attorney, after 
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* 


gien. 1 Sal. 400. 


jj to confeſs judgment in T/inity term, without more, it cannot 


be done in any other term. 1 Mog. 1. canes: f 
80, generally, the defendant's death is a countermand of the 


authority. D. t Fent. 310. IT Sal. 87. 


If defendant dies iu term-time, judgment may be ente red 


fer his death, that ſame term. Fuller v. Jocelyn, ME. 4 
| 1.9 6.2. I RE. 188 
plaintiff's death. Wild v. Sands, M. 13 G. Str. 718.] 

[ff judgment on warrant of attorney is entered after defend - 
ant's each, the court will not ſer it afide, tho they would 
not make a rule for it. Barnes 270.] | 


[ff a rule is made to enter up judgment on an old warratit of 


pears that he died ſome _ before, the court will not diſcharge 
. Chancey v. Needham, M. 11 G. 2. Str. 1081. Andr. 53-1 
there is warrant of attorney to confeſs judgment to two, 

d onè dies before judgment entered, and it appears that it was 
given to indemnify them againſt a bond entered into by them iti 


aitorney, on affidavit that the party is alive, and it afterwards ap- 


behalf of defendant, the court will give leave to the ſurvivor to 


r up judgment. Todd v. Dodd, M. 25 G. 2. 
Jide Barnes 45. 51, 52, 83. 


„ 


i Weg. 312. 


[Warrant from two, one dies, leave to enter againſt the ſur- 


mor. Barnes 5% — i | 

Satisfaction may be entered nunc pro tunc on a warrant, plain- 
tiff being dead, and his adminiſtrator a lunatick. Barnes 258.] 

(If j nt at the ſuit of an executor is entered up 
term in e life-time, it ſhall be ſet aſide. Gainſborough v. 
N 13 G. 2. Str. 1121. | 

[On warrant to enter, at the ſuit of A. his heirf, executofs, 
Cc, executor ſhall have leave to enter. Barnes 44.) 

f judgment is neglected to be entered on the roll, and che 
10 


is loſt, the court will order the clerk of the judgments to fign ä 


anew roll. Douglas v. Yellop, H. 32 G. 2. 2 B. M. 722.] 


[The clerk of the judgments, having received his fees, is liable 


io an action by a purchaſer become liable to a judgment which 
he did not find entered up; the attorney is liable to the clerk: o 
the judgments. . /bid.) | | 

On warrant from one to ten years old, leave may be given 


by treaſury-rule : above ten, motion in court, above twenty, 


rule to ſhew cauſe. Barnes 47. 41.] | 55 
(Judgments may be entered on an old warrant, on affidavit of 
execution, Ec. and that defendant was alive in /re/and two months 
before. Barnes 2 | 3 . 
ft. in Jamaica four months before, Barnes 256.) 
the perſon e intereſt. Barnes 42.] 


has received t 


" 
Otkierwiſe, if the agrtenient was ſubſcquedt to the judgnent: 
But the warratit muff be ſtrierly purſued, ard therefore, if it 


as of a 


re may be granted if plaintiff i lunatick, on affidavit of 
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[The court will not give leave to enter judgment on an « 
warrant, on an affidavit fork in /reland beers an ne Ln 
ſioner. Sibthorp v. Adams, C. B. T. 10 G. 2. Barnes 40. 

| So, if a man under arreſt nes JET, it will be irre. 

> gular, if an attorney of B. R. or C. B. is not preſent. Md 
Ca. 85. 1 Sal. 402. : mo 

[The preſence of attorney of C. B. at executing (in cuſtody) 
Warrant to enter up judgment in B. R. is ſufficient. Bland v. 
Pakenham, M. 9 G. Str. 530. Barnes 44. But he muſt be 
attorney for defendant. General Rule, P. 4 G. 2. Str. goz, 
No excuſe can be allowed againſt this rule. Per Hardwicke & 4 
Moodin v. Colledge, M. 9 G. 2. B. R. H. 171. Nor G0 | 
warrant is executed in a foreign country. Fitzgerald v. Plunlet, 
H. 19 G. 2. Str. 1247] nh : 
[But defendant in execution paying 2 of the debt, may give 
- warrant of attorney to confeſs new judgment for the reſt, tho 
no attorney is preſent, both the ſtanding rules of court of Car. 2. 
and 4 G. 2. intending only to arrefts on me/ne proceſs. Wathins 
v. Hanbury, H. 19 8 2. Str. 1245.] Wide Coup. 281.“ 
And in the caſe of a warrant of attorney given by a perſon in 
execution, if he has been prevailed gn > cloned it, for 
| 2 than Was due, the court will give relief under circumſtances, 
owp. 281, 5 
[But this rule extends only to the particular cauſe whereupon 
defendant is in cuſtody, and not to giving warrants of attorney 
to confeſs judgment in other actions. Holcombe v. Wade, * 
6 E. 3. 3 B. M. 1792.) wh . . 
[If defendant practiſes as an 22 no other need be pre- 
ſent, but plaintiff an attorney is not ſutficient. Barnes 37.] 
[Attorney's clerk is not ſufficient. Ba- nes 42.] | 
*But the court will not ſet afide a warrant of attorney on ac- 
count of its being given by a defendant in cuſtody without anat- 
torney preſent on his part, if it was executed by the defendant 
purpoſely with a view to cheat the plaintiff. Gowp, 141.* 
if he 18 arreſted by proceſs of an inferior court, and confeſſes 
/ a a in a court at Wefminfier. Mad. Ca. 85. 1 Sat. 40% 
, ifhe is diſcharged only in appearance, or apprehends him- 
ſelf not diſcharged. Mod. Ca. 88. W 
So, if confeſſion of judgment is obtained by practice, tho an 
attorney is preſent. 79:4. : | 555 
elf the warrant has been obtained by fraud, the court will or- 
der it to be delivered up, before any uſe has been made of it. 
Doug. 198. (186.)* 5 | 3 
But this does not extend to a warrant of attorney to Fe judg- 
ment, as a ſecurity to A. and not to the plaintiff. 5 Mod. 144. 
But B. R. do not examine warrants for judgment in C. B. or 
e contra. 1 Sal. 402. | 3 
Il defendant under arreſt on a latitat, gives warrant of attor- 
ney to conſeſs judgment in C. B. no attorney but plaintiff's being 
preſent, B. R. cannot ſet aſide the judgment, but will grant at- 
tachment againſt plaintiff, and his attorney, till ſatisfaction — 


* 
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tered, or judgment ſet afide, with coſts. Noodin v. Colledge, M. 
9 C. 2. B. K. H. 177. 5 31 
So a judgment tho regular, ſhall be quaſhed on payment of 
coſts, when a trial has not been Joſt. 1 Sal. 402. 
And regularity ſhall not be examined into, after error brought. 
Ibid, * „ | 


[On motion to ſet aſide judgment, the warrant being obtained 
on uſurious contract, (which is not pleadable to /cz. fa.) court 
will direct ifſue to try facts. Barnes 541 | 

[If defendant pleads not guilty, and alſo by his plea confeſſes 

the treſpaſs, and juſtifies under a cuſtom, upon which a verdict 
Is found for him, yet if the cuſtom is void in law, the court ſhall. 
ive judgment for plaintiff, award writ of inquiry of damäges, 

and give final judgment for damages and coſts, aullo reſpectu habits 
veredicto. As to not guilty, defendant eat /zne die. On error from 

C. B. judgment affirmed unanimouſly in B. R. Wilkes v. Broad 

bent, P. 17 G. 2. Wil. 63. Barnes 267.] . | 


(Y. 3.) When upon the Declaration, Plea, Se. 


When there ſhall be judgment on the declaration, plea, or re- 
plication. Vide ante, (M. 1, 2, 3.) Go 

eg error in a judgment ſhall be amended, vide Amendment, 

) 
| * a * ſhall be allowed in arreſt of judgment, vide 
ante, (S. 48. 5 | , 

[f judgment is irregularly ſigned or obtained, the eourt will 
beit aide. | NT 2 3 
. not becauſe the attorney appeared without warrant. Mod. 

16. | 

[The court will ſet afide a judgment, on putting the plaintiff 
11 as good a condition. Fix v. Glaſs, H. 2 G. 2. Str. 823. 
(The leading caſe in B. R.)] 0 | 

[If defendant is not ſerved with proceſs, but is ſerved with de- 
claration, and judgment is ans it ſhall not be ſet aſide; for 
kelendant ſhould have come in and taken advantage of it. Mat- 
leus v. Lucas, N 9 G. 2. B. R. H. 240.] | | 
(After error brought, the court will not ſet aſide 8 for 
regularity; for it admits a judgment, and is a waiver of the irre- 
parity, Keate v. Watſon, M 12 E. 2. Andr. 296.] 

** e out a rule to be preſent at taxation of coſts. 
ibid. | 
(Judgment ſhall not be ſet afide fora ſmall miſtake ; (as if de- 
ration js intitled of the 19th of G. 2. inſtead of the 18th and 

th.) Foknſon v. Bridgwater, T. 18 G 2. Will 104. 

(lf detendant pleads ſham plea, and plaintiff obtains the com- 
Wn rule that 3 ſhall plead the morrow, and ſuch plea 

ll not be waived, and defendant takes no notice of it, and 
Paintiff ſigns judgment, it is irregular, and ſhall be ſet aſide; for 
© firſt plea flands. Webb v. Holt, T. 18 G. 2. Str. 1234.] 

{ln ge if defendant pleads general iſſue, and ſtatute of limi- 
Unns: and ifſue found againſt him, and on the ſpecial ow, * 

3 | '' plication, 


he Jury, which, tries 2 the damages 2 


g ” CYST IN - * * - 281 
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D R. | 


licati index demurrer thereto by de 
k e LE fon e needs not give Ts Fo = 


@ Wirit * Sos.” 
2 1.) When neceflary, 


F there be judgment by default or endl and the certainty 
of the demani Appears upon xecord, the court may aſſeis 
N without awarding a writ of 1 inquiry, if they vill 
2 Sand. 107. 

So, if there be judgment for the plaintiff on demurrer. 

As is the uſual courſe in * 1 Kol. 5795 7 5. K. 2 Sand, 
107. Tho' it be debt upon a judgment. 442. 

So, it may be in treſpaſs, Where — is . a 


upon a fr by nil dicit, non ſum informatus, Gc. 1.15 F 4 
1 Kol. 5734 l. 1 125 t 
So, upon a — ſor, cattle taken, c. 1 Rol. 571. l. 4 * 
So, for a defendant in replevin, who avows for rent. Gy of 
3 Leo. 213. If th 
And, tho' the aint will not conſent to it, it does. not 1 doloe { 
nify, if the plaintiff conſents. 2 Sand. 107. [Tho 
T '"ho' the efendant is executor, and has no aſſets. R. 2.54 Tap I 
107. Seb. Skin. 561. 10 „ 10 
r Not, if the plaintiff does not cenſent, . chere may he a,writ ks it 
inquiry. 2 Sand. 107. — 
ut where the demand is not certain upon the record, 2 © ot i 
of inquiry muſt iſſue, a5, in treſpaſs, where the deſendant gle AAlbere 
not gujlty. Tel. 182. 9 Far) 
In treſpaſs on the ciſe, replevin, S. Pr. Reg. 558. lun Str 

3 Teo. 213. K. Lut. 213, 211. 304 
So, on judgment affirmed on a writ, of, e Where 
ep. 53 we diſtan 


may iſſue, if it. would lie on the figſt f 
In debt for ſuch goods, or 1 a 3 W 
iſſue. to inquire the _ Ea 11 H. J. 800 
Vet, where iſſue is joined, à writ of inquiry, never iſs; 
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#0n cannot be ſupplied by a writ 228 iry; for chen, if 
2 be exceſſtve, the defendant will loſe che .bepefit of his 
attaint. N. 10 Co. 119. 4. 2 Ral. 722. I. 10. R. 11 Go. 6. a. 
Heydon 56. a. Bentham. Vide Damages, (E. 1. 2.) 

fig there are ſeveral breaches, ſome confeſſed, others denied, 
and wenzre tam, c. quam, Ac. and the jury omits 40 inquire af 
the — 1 breach conſeſſed, writ of inquiry may iſſue. 
Barnes 228. | 

80, where-one defendant pleads-to iſſue, and the other makes 
default, a writ af inquiry is awarded to avoid a diſoontiauance, 
but does not iſſue: for the jury, which tries the iflue, ſhall aſſeſs 
the damages. 1 Leo. 141. R. 11 Co. 6. a. Heydon. : 

80, in detinue, if the jury find damages, but not the value 
of the goods, it cannot be ſupplied. Sal. 206. cont. 5 Mod. 76. 
Skin. 595. | 0 FE WES | 

Yet "a may be a -writ of inquiry tho' iflue is joined, 
vhere the plaintiff is nonſuited. 5 . 118. 1 Sal. 205. 
Skin. 595. | : I» | 

lla an action againſt an overſeer of the poor, if there is a 
verdict for Him, and no damages aſſeſſed, a Writ of inquiry ſha}l 
iſſue. Valentine v. Fawcett, T. 8 G. 2. Str. 1021. And a 
ſuggeſtion ſhall be entered on the roll for that purpoſe. B. R. 

.139.] Mide 2 Bl. Rep. 563. ga i.“ 3 
8 want of a writ of inquiry is aided: by the ſtatute of jeo- 
fails. Mallory v. Jennings, . 4 G. 2. Str. 878. 


(Z. 2.) How it ſhall be executed. 


if a writ of inquiry iſſues, notice of the executing it ſhall be 
we to the defendant, if he lives within 40 miles of London or 
Midd/ex, and the inquiry is there, eight days excluſive of the 
Gy of notice. Per Rule 1654. Mills ag. Mad. Ca. 146. 

UH the defendant lives above 40 miles from London, 14 days 
wotice-ſhall be given excluſive. Mills 29. Iod. Ca. 146. 

(Tho' defendant is an attorney. Barnes 264.] | _ 
And in all writs of inquiry in pais, or inquiry in dower or 
nie, there ſhall be eight days notice excluſive. Milk 30. 
1 55 be 46 miles . „eight days notice is ſufficient. 
d. C4. 140. | | . 

Vo notice ſhall be given inia ſcore feri inquiry. 2 Mod. Ca. 366. 
There muſt be the — of —.— ing a /c:re-fier: wait 
1 inquiry, as a common writ of inquiry. Boon v. Philips, M. 
6. Str. 235. Stead v. Lateward, N 11 G. Sir. 623. 
Barnes 304. | | | | 4, 
(Where a term's notice of trial is required, there muſt, at the 
ave diſtance of time, be like notice of executing writ of inquiry- 
Mun v. Burdes, M. 12 G. 2. Str. 1 100, ] a = 
{lf no proceedings within 12 months, a term's notice muſt he 
Pa: nes 291. 294. 304. | 

Notice given in. the country is god. Barnes 305.] ] nic 


_ ſufficient. R. Cro. El. 761. 468. 
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[IF plaintiff's name is miſtaken in notice, inquiry ſhall be ſee 
aſide. Barnes 310. LIED | 
[Notice to execute before judge of aſſize muſt be general, not | 
on a day certain. Barnes 135. 
[Notice is bad, if the hour is not ſpecified, tho' defendant ſaid | 


he would make no defence ; and the time between hour and hour 
muſt not be above two. It muſt expreſs the name of the houſe, 
the county, town and ftreet. Two days at leaſt given to attor- . 


| Hey, not to defendant, if appearance. Notice for eleven is good, 


if executed before twelve. Barnes 293. 295, 295, 296, 297. 6 
299, 300, zol, 302. 309. 311. J. == h 
For on notice to execute a writ. of inquiry at a certain hour, B 

the party is not tied down to the preciſe time fixed by the notice, 
becauſe the ſheriff may have more buſineſs which carries him be- fy 
yond the time. Doug. 198. (188)* | | 
[If there is notice to execute writ of inquiry by ten o'clock, and on 

no defence made, the court will ſet it aſide for uncertainty. Jen 
v. Fowen, M. 14 G. 2. Str. 1142.] | ] 
[Irregularities in notice, or in . eee. of deputy, are cured trel 
by defendant's making defence. Barnes 233. 309. 413. of 1 
A writ of inquiry, and other inqueſts of office, may be exe- [ 
| euted before a greater or leſs number than twelve. FN, B. dot 
107. C. R. 2 Kol. 673. 1.53. Cro. Car. 414. [For no attaint tont 
lies. Chefter v. Crawley, M. 15 G. 2. Str. 1159.] 2 
[So award of writ of inquiry, to inquire by the oaths of honeſt : 80 
or | 


B. R. H. 288. . N 
And there ſhall be no challenge to the array or polls. 2 H. 4. 
2. 5. Per Holt, Mod. Ca. 33. 
0 8 in a writ of inquiry for waſte. Co. Lit. 158. . 
al. g. | eg Wh 
Ard the inquiry*Jhall be by any jurors of the county; and 
therefore default of a venue is not material after a writ of inquiry 
awarded. R. Lut. 237. | 
If a jury don't appear, the plaintiff may have an alias and p/u- 
Ties, but cannot have a habeas corpus; for it is error. R. 


men, e is good. More v. Paine, T. 9 C. 2. 


inuance of the jun 
in B. R. or an inferior court, otherwiſe it is error. K. 14. . 


But no day is given to the defendant ; for he is out of court. 


If it be executed on the return-day before the court riſes, it i 
[The execution of a writ of inquiry on a Sunday is wel 


the court are bound to ake notice of it, without being — 4 
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| affigned for error. Hoyle v. Lond Cornwallis, 7. 6 & Sr. 


1 vii of „ wimnak; crammed, it is ſufficient, tho* 
it is not ſaid, under the ſeal of the ſheriff and jurors. RN. 1 Ro; 
Pi e | WE WER rum et legalium, omittin ing ho-. 
inum. K. 1 Kli. 408. 1 - 
"Fen eng, and now afin. infie ſox anno: pleaded, an 
original replied, and on nul tie! record, po for plaintiff ; 
he cannot po wru of inquiry till trial of the other plea. 
Bornes 229 SE | | 
Cle — be executed; till judgment on demurrer is actually 
e lied, plaintiff may give notice of inquiry 
n nul liel record replied, plaintiff may give notite of inquiry 
de beck of ke neplennew. Barnes 2 * „ 


* 


If a writ of inquiry iſſues upon conſeſſion of the action; in | (Zz. 3) 


treſpaſs for taking goods, the plaintiff need not prove property What 
of the goods, but only the value. R. 2%. 152. Dal. 9. _ 

[On a writ of 22 on judgment by default, defendant hall 7 
wt give evidence. of fraud in the plaintiff, for he has admitted the 
contract to be as plaintiff has declared. Ea India Company v. 
Giver, M. 11 G. Str. 612] | | 

80, though the judgment be on aan ſum informatus, or nil dicit; 
for by the judgment guad querens recuperet, the ptoperty is 
2 . 7 I wp Os 220. * FRO _ 

ut in inquiry of waſt, the jury may find zo waſh, if the w 

be not anfalad. Dal. 7 1 5 

And, in indebitanus affempſit if the judgment be by ui dicit, or 
wn ſum informatus, the plaintiff muſt prove his debt. R. 1 Pants 


We 5 5 „„ 
here the declaration is on a bill of exchange or — 
rote, it is ſufficient to produce the bill or note; the only purpoſe 
of ſuch production is to ſee whether any part of the money has 
hen paid; and it ſeems not even xeceſſary te produce the bill or 
we; for if part be paid, it ought to be pleaded. Vide 2 Str. 
149. Barnes 233, 234. 2 Blk * 748. 3 Willi 155. 3 Term 
Jl. Bayley's Appendixes No. 7." | | 

0, on a writ of inquiry upon] nt againſ an executor or 
rye by It, he ſhall not give in evidence xo afſets. 
| A uric of inquiry ſhall not be for marethan is contained inthe 
nent: as, in trefpaſs for breaking a houſe, and taking and 
ming away goods, if a demurrer is joined on breaking the 
nue and taking the goods only, and by writ of inquiry damages 
* ud for the.carrymg away alſo, it is error; for there was a 
duunuance as to the carrying away. A. Tel. 5. 


do if the writ of inquir' recites a judgment for 400k w | 
. for 40l. the* the bill was 400. mt is error. LY 


Fol. v. 15 Oo 5 | = Ile. 


proof ne- 


1 


* 
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If damages are given for neceſſaries provided after the writ of 
inquiry executed, or after the action commenced, it is error. 1 
Baker v. Bache, P. 11 G. 2 Ld. Raym. 1382. 4 
[The jury may give intereſt--on note, bill of exchange, and 
money lent. Per curiam. And on indeb. aſſump. for goods ſold. hx 
Ar Montague C. B. Difſent two B. Vernon v. G mondely, 


- M. 1722. Bunb. 119. Barnes 228. ] 
[But not on balance of account. Barnes 228} for 
(Zz. 4.) [The under-ſheriff cannot appoint a deputy to fee execution of * 
— T inquiry ; if he does, the court will grant attachment, Barns 37 
whom it 221.1 55 5 . 
— 2 755 "Bu if deputy is appointed under ſeal of ſheriff's office, it is «1 
' _ well. Baran 23a] ' Si By 
[V erbal appointment bad 3 it ſhould be under hand and ſeal; that 
Barnes 413. Ss 5 | | Sal. ( 
f defendant, an eſquire, deſires inquiry to be executed before If 
judge at next aſſize, the court will grant it without affidayit, Cmall: 
Barnes 235.) Cr 1 [Af 
So, if a writ of inquiry be executed before him, who has no cf les 
authority, it is error: as, in an inferior court, if it is directed to es 
the ſerſeant at mace; and is executed before the mayor, who i ber 
1 /// 5 7, U 
if a capias ad ſatigfaciendum be iſſued before the writof in- WW dus it 
quiry is returned, it is error. N. Tel. 71. Kh Ie but one 
It a writ of inquiry is erroneous, it ſhall not be amended; | tile the 
the plaintiff may have another writ. - Pr. Reg. 559 : (If pl; 
But miſentry of a clerk ſhall be amended. -R. 3 Mad. 112 wore þj: 
R. 2 Cro. 412. R. Mod. Ca: 306. Adm. 1 Rel. 408. Vit, 7 
Amendment, (S). © | 22 ES 755 On a 
| | | 55 ach in de 
(Z. 5.) When it may be quaſhed. i ; 
— 123 3 5 e Whey wi 
A motion to ſet afide an inquiſition may be made at any tim lid the 
before final judgment ſigned. Denny v. Trapneli E 8 G. alla 
Ed OL Done 8 i Y niſtak 
A writ of inquiry may be quaſhed after execution, for miſe 
meanor in the plaintiff. 2 Leo. 214. | len he 
Or, if there was not a regular notice. Sti. Pr. Reg. 558. it be br 
So for miſdemeanor in the ſheriff, as, if he refuſes to exam i debt 
: a witneſs. ' Pr. Reg. 359. % . 
If he permits the plaintiff himſelf to be the only witneſs. MIX 1.17 
C. B. Mn Ann. | * | MJ wol day 
Uf it is taken before two perſons appointed under-ſherifh en ex 
e q ſhall be ſet afide. Denny v. Trapnell, P. 8 6. I 8 of 
2 Will. 358.] 7h . | 
480 is it is taken before an under-ſheriff extraordinary, wi vin 
the ſworn under-ſheriff lives in the ſame town. 1bid.} _, B 
So, if the damages againſt the defendant are exceſſive. 2 % beca: 
| arnes 


214. 3 Leo. 177. 


"I I * * 3 * 2 12 
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[As it in dower one third of the value of the land be given 
vithout deducting reprizes; and for coſts, the attorney's bill: 
Barnes 234. ] | . N 
1 [wo hundred and fifty pounds deemed exceſſive for twenty. 
x days falſe impriſonment, and inquiry ſet aſide for that cauſe. 
Barnes 233% 0h N 
But on 1007, damages given 5 rj cuſtom-houſe officers 4 
for entering and ſearching plaintiff's houſe with a writ of aſ- 
ifance without a conſtable, in the day time; court would not ſet 
it aſide for exceſſive damages. Bruce v. Rawlins. . 10 G. 3. 
3 Wille 61.) Et, | „ 
or for ume ſubſequent to the action brought. 2 Mod. Ca. 


bu it ſhall not be quaſhed at the requeſt of the plaintiff, for 
that the damages are too ſmall. K. 2 Leo. 214. 3 Leo. 177: 
Sl. 647. | | . „ 
{If L jury find no damages, it may be quaſhed, but not for 
ſnallneſs. Barnes 230. ] 3 | | 

[After no damages found, a ſpecial inquiry cannot iſſue with- 
cut leave. Barnes 231.] 3» 5 

li may be ſet aſide for ſmallneſs of damages, occaſioned by 
beriff s admitting improper evidence for defendant. Barnes 448. 

[If the witne1s laintiff thought could prove his demand de- 
(nes it, and the theriff refuſes to adjourn, whereby plaintiff has 
kt ore penny damages for a large demand, the court will ſet 
die the verdict. Markham v. Middleton, T. 19 G. 2. Str. 515.] 
[lf plaintiff is ſurpriſed with a defence, and not repared id 
wie his whole demand, the court will ſet it aſide. Hall v. 
ine, B. 8 G. Str. 515.] | | - DER 

On a contract for ſtock between A. and B. they depoſit 2007: 
ch in defendant's hands; B. does not perform, and A. ſues for 
tot, and had judgment on demurrer, and writ of inquiry 
xthe jury, on a notion that the depoſitant could not pay the 
wier without conſent of both parties, gue one penny damages; 
lich the court ſet aſide; for the rule of not ſetting aſide verdicts 
> ſmallneſs of Wamapes does not extend to a caſe where the 
3 point of law. Mobdford v. Zades, E / G. Str. 
j 3 . 


let where the covenant is for a certain ſum, whereon debt 
bit be brought, a new writ of inquiry ſhall be awarded, if the 
e debt is not found. Sal. 647. Per C. B. Tr. 4 Geo. 
4. Ca. 197. 213. 5 as 
& ſhall not beſet aſide, becauſe returnable on a return-Uay, in- 
of day certain. Barnes 230.] 2 8 | 

When executed, it is good, tho“ the day and year are omitted 
Wt ee of the writ. arnes 425.] | | 3 h 
(t hall not be ſet aſide, becauſe taken in the name of plaintiff, 
became bankrupt after inquiry awarded, but before it 13 
L Bibbins v. ante M. 8 G. z. 2 Wilf. 358] D 
dor becauſe it has been altered, if releaſed and not uſed be- 
Barnes 232. N n 
O0 2 
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(Z. 6:) When there ſhall be Judgment upon it. 
Aſter a writ of mquiry executed, there muſt be four days ex- 


clufive before the plaintiff can fign the judgment. N. 1 $a, we 
. T o' the writ was executed the laſt day of the term. Sa. - 
399. . : es | tar 
So the plaintiff may give a rule for ſigning judgment, 23 
within four days. Sol 309. | = ern n 1 
8 | = | led 
(2 A.) Proceeding and Pleading in particular MW 
| Actions, | | not 
PLEADING in an action by or againſt an attorney. Vt 1 
Attorney, B. 21, 42.) | | 6 
Buy or againſt an adminiſtrator. Hide pal, 2D. Io, &e.) by 
(2 A. 1.) In Actions by and againft Huſband and Wiſe. 77 
.. When huſband and wife ſhould join in an action by or 7 : 8 
* — them, or when one ſhall ſue or o ſued alone. Vid | 1s gr 9 
tion by haſ- me, (V, W, X.) | Ss [ 
| _ and Tf a woman ſues or is ſued alone, when ſhe is covert; or a huſ. K. 
he band, when the wife ought to join or be joined, the writ ſhall [ 
abate. Vide Abatement, (E. 6.—F. 2.—F. J.) ſua 
*An action of treſpaſs for an injury done to the property 0 1 
the wife, while folk, ould be brought by the huſband and wiſe. 5 al 
But if ſuch action be brought by the wife alone, the defendant Y 
_ | ang the coverture in abatement and not in bar. 3 Term 6 
ep. 027. | 1 5 | 7 
Two actions, one againſt a man and his wife, and anothe $ 
againſt the man alone, cannot be conſolidated. 2 Wu: 227." dam 
In an action by huſbandand wife, it is good, if the huſband and 8 
wife appear in Pager perſon; for tho' % huſhand has no 12 for 
vilege „ e is joined, yet any one may ſue in perior 8 
ro. Al. 537. „„ _ : 
If huſband and wife, ſeiſed for their lives, and to the heirs « 12 
the huſband, alledge a preſcription in both ; for tho ſhe has onl 8 
for life, ſhe was ſeiſed jointly with her huſband who had the ute 
R. Gro. El. 112. | „ F 0 
So, in aſſumgſtt by huſband and wiſe ut adminifratrix, the 0 os 
ation may ſay that the money was received ad gun prac 
huſband and wife, ut adminifratriv. E. . In 
So, it is ſufficient to ſay ad reſpond huſband and wife, cu bal 
7 Kratio, &c. for cui refers to the wife, who is Lft _ ne 
. Lat. 212. 3 
If the declaration 2 a ſeiſin in right of the wife, it 0ug 4 
to alledge that both are aiſed (and not the huſband only) in 7 Ir 
of the wife. R. Lut. 1425. Per Tut. D. Lat. 1596. A 
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| And, if the ſeifin is for the life of the wife, it ought regularly 
to be averred that the wife is alive. Lat. 1596. hy | 4 

*By rule of C. B. Baff. 12 G. 2. it is ordered that after the 
firſt day of the then next term all poſteas and inquiſitions, on 
which final judgment are ſigned, ſhall be left with 18 prothono- 
uries, in order that the judgments may be immediately entered. 
Barnes 259.“ | | | : 

But a declaration by huſband and wife is not good, if it al- 
ledges that the huſband and wife ponat fuerunt de bonis, &x. 
in trover. Semb. 1 Sal. 114. | 

So, if intreſpaſs it alledges battery of both, for the wife ought 
not to be joined for a battery of the huſband. 1 Rol. 782. 


10. : 

If in breach it be alledged, that he did not execute to the wiſe 
while ſale, nor to the huſband and wife ſince marriage, without 
ſaying aut eorum alteri. R. Lut. 415. 

If in treſpaſs, aſſumpfit, Ac. where the wife need not join, it is 
 alledged ad dampnum ipſorum. R. 2 Cre. 473. K. 2 Gro. 644. 
R 1 Sal. 114. K. 2 Rd. 250; FED 

So aſſumpfit for money lent by huſband and wife and dampnum 
herum is bad. 2 Mod. Ca. 341. | | 

[f, in trover, the converſion is alledged ad dampnum ipſorum. 
R. 1 Sal. 114. 85 f 

If —— by them, it be, quare clauſiem fregit et herbam 


yam, Gx. a 
If in battery by them for a battery of the huſband and wife, it 
1 alledped, ad dampnum thſorum. R. Mod. Ca. 149. Comb. 184. 

Yet in treſpaſs guare clauſum fregit et herbam ipſorum inde per- 
venien', Ic. is good; for as they may join in a clauſum fregit, ſo 
2 in the profits inde. Dan. 719. 5 

„if in an action for words of h d and wife, it be ad 
umpnum of both, it will be good. R. Jon, 409. 
So where the action ſurvives, they may declare ad dampnum 
N e 720. R. 1 Sid. 387. 3 Mod. 120. Fr 2 J. 
: cont, Fal. 339. | 7 | . 

So, in treff 2 by huſband and wife for the battery of the wife, 
ala enormia eis intulit is good. R. 2 Co. 664. Do 
80 a defect in a declaration by huſband and wife may be 
ied by verdict, Vide ante, (C. 87.) Vid u (G. 

In action for a demand not accruing» to the w e um ſola, 
ite only taken in execution for coſts, ſhall be diſcharged. 
Barnes 20). 1 c 

In an action againſt huſhand and wife the huſhand ſhall give (2 A. 2.) 
bail for himſelf 2nd his ile . : 8 1 

llt huſband and wife are arreſted for her debt whilſt ſole, ſhe band and 
all bediſcharged, and he lie, till he puts in bail for both. Harriſon wife- 

\. Barclifſe. T. 21 G. 2. Str. —_ „Fid. 2 Bl. Rep. 120.* 
If the wife be arreſted without her huſband, though the writ 
ſued out againſt both, on which non eff inventus is returned as 


9the huſhand ; he ſhall be diſcharged, — 


. 
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„But the court will not diſcharge a ome covers; when, fiel 


as a feme ſole, on a common appearance, unleſs ſhe lives al 
with her huſband, and the coverture be open and notorious. b 
2 Bl. Rep. 903. "DE e : 
lc ought to be againſt them in the debet and detinet, tho it befor p 


the debt of the wife dum ſola. Vide 7 (2 W. 8.) 

In trever againſt them, it may be ſuppoſed that the converſion 
was by them; for it is a ort, for which both may be charged. N. 
271. 165. R. 1 Kol. 6. J. 10. 

But a declaration againſt huſband and wiſe is bad, if the proceſs 
was againſt the huſband alone. 1 Sal. 115. | 


I the converſion be alledged ad uſum ip/orum. R. 2 Co. 661. * 
En. 16. 264. K. Cro. Car. 254. 494. R. 1 Rol. 6. J. 10. 15. 2. = 

. Pal. 343. R. Fon. 443. 477 55 ; ; 1 
[Yet treſpaſs againſt huſband and wife for taking goods, is good, kf 

| though the converſion is laid to be to their uſe; for the converſion Fl 
is not the giſt of the action, as in trover. Smally v. Kerfoot, T. 11 i 
12 G. 2 Andr. 242.] 7 I; 
And a ſuggeſtion of a deva/tavir by huſband and wiſeexecutrix, 

quod devaftaver* et converterunt ad uſum ipſorum, 1s good; for the $50 

N devaftaverunt is the only material word, and that both may do. . 
JV (( * 
(2 A. z.) * A defendant who has appeared by attorney as a feme oa 

Plea, Sc. ſole ſhall not plead in proper perſon, as a feme covert, after q 

a rule to ſtay proceedings on pleading iſſuably. 2 BY. Rep. ph 

7 fir A. and B. are ſued as huſband and wife, A. cannot plead ue Pa 
ungues accouple en loyal matrimony, for the legality of marriage is In 
not triable in perſonal actions, becauſe a huſband de fadoisliable 115 
to his wife's debts. Norwood v. Stevenſon, T. 11 C12 6.2. 1 
Andr. 227. ee e In 
In action againſt huſband and wife, both ought to join in 4 

| plea, and therefore if the wife alone comes and pleads, there ſhall 05 
— repleader. Tel. 210. Dan. 720. RC 
{The court cannot give leave to the wiſe to plead ſeparately from "Hg 

Her huſband even where her eſtate is ſettled on her, and confirm- v7 
ed by order of houſe of lords to her ſeparate uſe, ſubject to de. 185 
mands on huſband on her account, ſhe muſt plead in the name 0 3 
huſband, and if he diſavows, inforce the order of the lords. Cordon 1 
v. Halpen, P. 8 G. 2. B. R. H. 101.]. oe | fer 
So, if the entry be quo.” huſband and wiſe ven et defend vin Il 
27 in 5 er pradid' wiſe dicit guod ipſa non of inde culpabi Bn deln 

2 Cro. 288. ; 

Tho' the vort be ſuppoſed by the wife only: as, in batter) * 
againſt huſband and wiſe for a battery by the wife. 3 (80 
So, in A ſumpſit * huſband and wife, upon 2 promiſe ol W 
the wife dum /ola. R. 2 Cro. 288. Tel. 210. In 


So, in an action for words ſpoken by the wife only. R 
Tel. 210. | Mo | 


80 
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80, in battery againſt huſband and wife and others, if the 1 | 


and others plead not guilty, and the huſband, /6z aſſault, it will 
be bau. R. Brownl. I9 7 5 


So, in battery againſt hiſband and wife, if the huſband juſtiſſes 
in aid of his wife, and the wife only pleads, on A ſault, it is bad. 


. 2 Gro. 239. „ 
So, they ought to join in the averment, ef hoc parati ſunt verifi- 
cart. Semb. Gro. Car. 594. 


But where the 7077 is ſuppoſed by the wiſe alone, tho“ both Join | 


in pleading; yet the iſſue ought to be, that the wife is not guilty; 


and therefore, in trover upon a converſion by the wife, if the 


huſband and wife plead, guod 74/5 non funt culpabiles, it is bad, and 


arepleader ſhall be awarded, for it ought to be guod ip/a non eft cul- 


jabilis. R. Cro. El. 883. R. Hob. 126. N. 2 Gro, 5. R. Cro. Car. 
417. cent in an action for words by the wife, for both are charge- 
able with a wrong done by the wife. N. acc in action for words by 
the wife. 1 Brownl. 6. Pal. 68. 

Yet in debt againſt them, they may plead guod nil debent. 
My. 41. 


And iſſue quod 25 non ſunt culpabiles cannot be amended. 2 Cro. | 
rownl. | 


530. R. cont. 1 7. - a 
But, if the dogget be quod huſband and wife placitant not guilty, 
and the roll be guod the wife dicit, omitting the huſband, it ſhall 
amended; for it was only the miſpriſion of the clerk, for the 
15 0. was a warrant to him to enter on the roll a plea for both. 
2 Co. 530. | 3 9 
So, if the verdict finds that the wife alone is guilty, it aids the 
plea. R. Pal. 68. | | 
In an action againſt huſband and wife, if it be only for the 
vifes act, and ſhe is found guilty, both ſhall be in miſericordia: 
a, for words by the wife. Hob. 127. 1 Rol. 215. . 


* 
In trover for a converſion ſuppoſed by the wife. 1 2 215. 


l 5. 2 Cro. 39. 
95 if there 4 * to be a capiatur, it ſhall be agaipſt both. K. 


05. El. 38 1. Mo. 104. R. 2 Cro. 203. 440. 1 Rol. 221.1. 35. 


R. Cro, Car. 407. but it ſhall be againſt the huſband only. Cro. 
(ar. 513. againft both. 9 Cro. 72. 4. 2. Hob. 98. and it was 
igainſt the wife alone. Hob. 101. N . 

So, if the wife is executrix or adminiſtratrix, and there is judg- 
nent de bonis teſtatoris ft, &. et fi non tune cuſſag de bonis ſuis pro- 
js, tho' properly the wife has no goods, for ſhe will be liable 
iſter the death of her huſband. N. 2 Gro. 191. 8 


In trover, if there is judgment and execution againſt both, the 


court will not diſcharge the wife, unleſs there is fraud and colluſion 


gen . the huſband to keep her in cuſtody. T. 15 C. 
Ir. 11 7. g = 
So in battery by defendant's wife, of plaintiff's wife the 
court will not diſcharge the' wife who is only in execution, 
if it appears there is no defig to ſcreen huſband. Finch v. 
| We 04 Duadding. 
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" EE -̃qq« 
Dutlding, M. 19 G. 2. Str. 1237. Lanflaff v. Rain, M. 20 C.. 


Fill. 149. 3 i 
[It MN ad and wife are taken in ezecution, the wiſe cannot 
be diſcharged. Barnes 203.] „„ = 
-- ma if huſband and wite, after judgment, be rendered in dif. 

charge of their bail ; and they be not —_ in execution, the fe 
wife ſhall be diſcharged on motion. 3 A 7. 124. 5 3 
If huſband and wife be outlawed in debt on a bond given 
by the wife while ſole, and goods ſworn to be her ſeparate proper- Co 
ty, be taken in execution; the law adjudges them to be the goody 
of the huſband : if ſhe have any —— right the muft have r. ſpe 
courſe to a court of equity. 2 Will. 127. | ' 
*So, afier a ſolemn declaration by a woman that ſhe was mar- by « 
Tied to a man, and that goods in er e, where his goods ( 
in her right, ſhe ſhall never be allowed to ſay, as againſt creditors, by | 
that ſhe was not married to him, and that the goody" were her ſole A 
property. Cowp. 233. on ERS = 

| | | ; 
| | „ J 
(2 B. 3,) In Actions by and againſt a Corporation, ber i 
: | e ci. 
1 B. 1.) In an action by a corporation ought to ſue by the name al Th 
" an action incorporation. Vie 66. 100. Wy $3 
by a corpo”» And may ſue by that name, tho enabled to ſue hy another name. Bu 
FPG, Seb 481. | 2 ou 


And the chriſtian name of the mayor or head is not neceſſary, Ant 


12 Ed. 4. 10. Dy. 86. 5. | _ | 75 
Tho! it be in ejectment on a demiſe by à corporation. Skin. 2. 1 | 
But a corporation may preſcribe to be incorporated by one 5 
ous and to be impleaded by another. Th, Dig. I 3. c. 9. = 
2. | : | Sas: 
Or may claim it by grant. Th, Dig. I. 3. c. 9. J. 12. petiti 
— _ carporation muſt always ſhew 9 5 1s ſeiſed. N. ** 
2 Lev. 68. | i 
And ſhall be named by his name af baptiſm. Dy. 86. 3. Agr 
And if perſons are incorporate to the uſe of an hoſpital, they pt, e 
muſt ſay, ſeiſed jure corporationis ſue, not jure hoſpital. R.10G. * 
4. | : : 
* mayor and commonalty .need not alledge ſeiſin jure corpo- , . Ne 
rations : — imports an incorporation. 1 Lea. 153. 0 1 
So cuſſſes et colleg? Omnium Animarum Oxon. need not alledge be : 
Teifin jure collegii. N. Cad. 234. H. Com. 10a. 1. 4 
12 B. .) In an action againſt a-corparation, they muſt be ſued by the => ws 
Iu an action name of incorporation. 2 If. 666. 15 | ea 
againſta And. if it be an aggregate rorporation, it is not well to name the ir 
Vl potation. proper name of the trad Bro. Corporation 6. : IF. ; 
FF =; = æ ſole corparation, the proper name may be mention he 1 3 
. Bro. Corp. 5. 30. ö | : 
And fo it mult be in perſonal ations, where outlawry lis. BY d ma 


if « corporation be miſnamed, it may be pleaded, but it is only 


in abatement. 26 H. 8. 1. b. Bend. pl. 89. | : 
$o, it may be pleaded in abatement, it the name of the head be 

added and miſtaken. Cr. Corp. 6. OO  - 
Or, if a corporation and another are joined, for there is dif- 

ſereat proceſs againſt him, Adm. 45 Ed. 3. 2. 3. Cont. 46 EA. 


23. b. | 
5 Tie the perſon joined be a member of the corporation. Ce 
7p. 1% 3 | N 5 : 
2 15 an Tien —_ a ſpecialty, if the name varies from the 
ſpectalty. Th. Dig. J. 6. c. 12. / 16. Fa TOS . 
To miſnomer in a perſonal action, the plaintiff may ſay, known 
u one name or the other. Th. Dig. J. 6. c. 12. / 14. 16. 5 
Otherwiſe, in a real action, for he cannot hold the land but 
þy his true name. Th. Dig. I. 6. c. 12. 14. | 
And he, who pleads an act of a corporation by one name, and 
afterwards by another, ought to ſhew how the name was altered. 
U eete i 3 Cs 
For a duty or charge on a corporation, every particular mem- 
der is not liable; but proceſs ought to go in their public capa- 
ay. 1 Vemr. 351, cited Coup. 8. 
The proceſs againſt an aggregate corporation is diftreſs, 45 Nd. 
„. 0 . 
0 proceſs of outlawry does not lie againſt an aggregate cor- 
poration. 45 Ed. 3. 1 3. CA F 1 | 
And therefore treſpaſs does not he againſt them, but only 
25 particular perſons; for a capias and exigent do not go. 
« UTP. 43. | Rs | WA f 
et Ky ſubpena does not lie; for it has no conſcience. D. 
1 Bul, 233. 5 
But 15 ns 1f it has nothing whereby to be diftrained, on 
z petition to the lords in parliament, it may be ordered, that if 
de corporation do not appear on a difringas iſſued, the bill 
hall be taken ro confefſo. Ca. Cha. 205. VVV 
Proceedings in chancery againſt a corporation for a con- 
enpt, cannot lie againſt the offending parties per/onally, but 
wit be by ſequeſtration of their fled; and eftate.  Cowp. 


y. | | 

[tis not ſufficient, if the particular perſons diftrained appear 
uche return of the proceſs. Cro. Corp. 28. | 
0, 5 all Qs members of the corporation appear in perſon. 
* Urp. 28. | 

But the corporation muſt appear by an attorney; a pointed 
der —— ſeal. Cro. 2 28. 18 

ln pleading, a mayor and commonalty may preſcribe, that they 
_ ir N &c. tho the commonalty have no prede- 
n. 39 H. ©. 14. : 
If a . makes loc as bailiff to a corporation, he need 
at ſhe how. they were incorporated. N. 3 Lev. 107. | 
If a man pleads an act by a corporation, he need nat alledge 
Grd; for it ſhall be intended: as, if he makes cognifanee as 
to a corporation. 3 Lev. 107. Cro. Corp. 1,51, I 5 
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I he pleads a Preſentation to a church * a corporation. By, 


Corp. 24. - 
- os for like without a deed to make livery. N. Cm. 
0 I 49. 
E E A feoffment to "them, without a deed to iperine lun. 2 
ro. 2 th 


Eiry for a forfeiture. Cro. Car. 169. N 
Acceptance of rent, or of a man to be their tenant. 2 Sond | 


305. 
A fine levied, or deed inrolled, 1 Ten 184, 
What things a corporation may do without deed, or not, Fid: 
| Franchi/es, (F. 11, 12, 13. 8 | 
But if he juſtifies under a corporation, he ought to ſhey 2 
deed. Cro. Corp. 54. 
* an entry by command of dean and . Bro, Corp. 59. 


(2 C. 1.) In Actions by and againſt an Infant, 


(2. C. 1.) If an action be commenced by an lrnfant, he muſt ſue by 75 
In an action dian or Frochein amy, as the court pleaſes. Co. Lit. 135. b. E N, 
—_— 27 H. Adm. 2 Cro. 641. 56. a. 2 Inf. 261. 
fue by guar: Ge Car. 86. R. Cro. Car. 161. Semb. 1 Sid. 69, Lit GR 
dian c 177. | 
| — 2 the king may appoint bine gen gurken EN. B. 
27 

So he may appoint him two or three to be guardians 


2 os as: or to, appoint others upder them, E I. ( 
A 

Apr amy ſhall be appointed by virtue of the fat N. 2, 0 
d. 1. 1 4 = ich enatly, that if os 9 who would ſue, be 183 
e that he cannot do ſo in perſon, his prochein amy may be A 
admitted to ſue for him, 2 Gro. 641. and was appointed before "Tp 
in affiſe by the f. JF. 1. 48. A 
And this extends to all nite, where an infant ſues, tho he be es 
not efloigned. 2 Inf. 390. 261. 80 


So, he ought to appear to be an infant, for if he ſues at full 2 Gr 
age by guardian or prochein amy, it is error. 2 Inf, 261. Sem. El. 


2 Cro. 580. 1 Bul. 24. Th 
If an infant ſues or defends by a IE ſuch . 20 80, 
muſt have a warrant. F. N. B. Fo ed in 
3 Mod. 236. So, 
And —. ſuch guardian muſt be . by the court eeeds | 
yp Toft. 26 y 
o muſt a prochein amy. 2 Infl. 261. &, pr 
But a prochein amy need a have a warrant- E N. 5 705 
2 „. 
7, general admiſſion 97 ks amy, to proſecute and 2 A. an- 
ſend all ſuits, is ſufficient. Archer v. di, B 66: N 28 
wr $06) - SE N 


And 
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And if he ſues by guardian, without ſaying . A 


ſpecialiter ny it is error. I Leu. 224. Semb. 4 Ce, 53. b, 
Mod. 230. 


i And the deſendant need not plead, till the laintiff ſhews the 


rule for his admittance by guardian or prochein amy. Sli. Pr, 
. 26 : | | | 

Me eg court appoints a guardian for an infant, he ought ta 

he in perſon in court. 2 Leo. 189. 4 . 

And if he has not a guardian by /ccage, &. the court may aſſign 

2n officer of the court to be guardian or prochein amy for him. 
In . 261. a . | 15 

; 44 the guardian by ſocage, or by teſtament acts, no other ſhall 

be afligned, unleſs he miibehaves himſelf. 1 Sid. 424. „ 


But, if the declaration ſays, per curiam ſpecialiter admiſſ, it is 


ſufficient, tho' there be nu admiſſion on the roll. R. in B. R. 
where there are many precedents acc. which make the law in ſuck 
caſe. 4 Co. 53. b. for it ſhall not be error; but only a miſde- 


meanor in the agent employed in the cauſe. N 21 Car. 2. Pr. 


Rep. 38. 8 af ih , 
5 in C. B. R. 1 Sid. 173. | 125 
And if there was an admiſſion, tho' no entry thereof on 

the record, it ſhall be amended. R. Cro. Car. 86. Hut. 92. 

1 Lev. 224. 


If an infant ſues by guardian or prochein amy, he cannot after- 8 
wards remove his guardian, or diſavow his prochein amy. J. N. 


B. 27 K. 


But an infant may have a writ out of chancery to remove him. 


FE NM. B. 27 M. 

Or the court may remove him at their diſcretion. Bid. 

As, in an appeal by an infant, the court may diſcharge 
5 guardian aſſigned, and diſcontinue the ſuit. F. 1 Rol. 
288. 0. | 


And therefore, if an infant ſues by attorney, it may be pleaded 


in abatement. 


And this ſince the ff. 21 Fa. 13. which aids a ſuit by him by 


attorney after a verdict. 2 Sand. 213. 


So if an infant ſues by attorney, it is error. R. in exch © 


, "4s 5. R. 1 Rol. 287. l. 25. Adm. 2 Cro. 250, R. Cro, 
424. | 

Tho' judgment be given for the infant. ; 

So, if he ſues without ſaying by whom, which ſhall be intend- 
el in proper perſon. N. 1 Pent. 103. D. Sho. 165. 8 

So, if he commences a ſuit by attorney, and afterwards pro- 
eds by guardian. R. Mo. 665. | 

Or commences by guardian, and afterwards, during his infan- 
J. proceeds by attorney; for this will be a diſcontinuance. R. 
2 Cro. 250. Co. Ent. 289. 

So, tho“ he ſues in another right, as executor or adminiſtrator. 

Ont, Cro. El. 541. 1 Rol. 288. J. 10. but @ guœre is made. 1 
N 288. 1. 10. Agr, 2 Sand, 212. R. M. 1649. Colt and _ 
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woed and inter Peyton and Dorce, cited 1 eur, 10g. 1 Mud, a, K 
And fo are the precedents. Lut. 227. 368. 371. R. Garth, 122. 2 
D. 1 Vent. 54. Acc. Fg. 1. . 1 2 = 
80 tho' he ſues a writ of error. D. 1 Ral. 289, N NM. B. 2) a0 
H. 2 Cro. 250. Fig Rs 

But, if an infant ſues by guardian, and after his full age 
proceeds by attorney, it is well. R. Mo. 665. 2 Cro. 580. - 

So, by the ff. 21 Fa. 13. in ejectment or onal actions, if 
an infant ſues by attorney, it ſhall be aided after verdict. 

And by the ,. 4 & 5 Ann. 16. after judgment by con- 
feſſion, nil dicit, non ſum informatus, or after writ of inquiry 
So, if ſeveral ſue jointly, and ſome are within age, and fome 
of full age, and all * by attorney, it is no error, ſor thoſe 
of full age may make an attorney for all. N. cont. 2 Gro, 303, 
Dub. 2 Gro. 289. Semb. cont, 1 Keb. 940. 

As, huſband and wife may ſue by attorney, tho' the wife is an 
infant. D. 2 Sand. 213. s 

So ſeveral executors or adminiſtrators may ſue by attorney, 
tho ſome are within age; for all repreſent the perſon of the teſ- 
tator, and ſue in another right. R. Cro. El. 378. 1 Rd. 288. 
15. R. per 3 7. Twiſd. cont, 2 Sand. 213. 1 Vent. 102. 1 

2 


Med. 296. 1 99. . ſpe 
So, in replevin, if the defendants as bailiffs ta 4. make T 
iſance by attorney, and one is an infant, it is no error; 17 
ſor they are in the nature of plaintiffs, and make * Str 
r ge right. Dab. 3 Med 248. K. per 3 J. Holt cull, 4 
170. © 90 | a 
So, 11 the defendants avow in their own right, and one is an | 
infant. Semb. cont. Tel. 58. | gu 
[Plaintiff's attorney muſt give defendant's notice of guar- 1 
dian's place of abode. Tomlin v. Brookes, P. 22 G. 2. 1 Will. F 
246. 1 
(32 C. 2.) So, in an action againft an infant, he muſt appear only by is b; 
In an action guardian, for he has not knowledge of his n kim or ia Y, 
__ 22 chuſe a man to plead well for him, and may have an action this 
Muß defend againſt his guardian, if he loſes by miſpleading. R. ſapius, 2 K. i 
by guardian. * . 10, if Dy. , an | bad E N 0 
erefore if he appears by prachein amy, it is bad. & A. (us, 2 
R. 27. H. R. 2 Cu. 6 "oh Lit. 135. b. Semb, Cv, Car. Bb. If 
161, Hut. 92, R. 2 Rol. 257. | ; i vill, 
So, in all actions real, perſonal, or mixt, againſt an W. Str, 
if he appears by attorney, it is error. D. 8 G. 58. b. D. 9 PR (1 
30. b. R 2 Gro. 10. K. ſep. 1 Rd. 287, 1. 20. 747: 4 7 at 
Cro. El. 569. Mo. 460. R. in error upon @ judgment in h 5 
Aub. 384. R. 2 Lo. 189. Adm. Tel. 211. 2 Cu. 254 fend. 
J 432. | 3 (Pl 
Tho! there was not any warrant of attarney upon record. Wn, 


Tho 
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Tho! he be ſued in another right, as executor, or admimiſtrator. 


F. 2 Cro. 441. 1 Kol. 287. J. 50. 1 Kal. 380. P:ph. 130. Pre 
2 7. 3 Bus. 180. | 2 Z | 

An infant-executor, tho joined with another of _—_ can- 
not be ſued by attorney, tho they might ſue; Freſcobaldi v. Ki- 
naſton, M. 1 G. 2. Str. 783. Fo 

So, if ſeveral defendants appear by attorney, and one is an in- 
fant, it is error, and the E mall be reverſed againſt all. 
R. 2 Cv. 289. 1 Rl. 196. I. 25. K. 2 Gro. 330. R. Al. 54. 
R. 1 Lev. 294. R. Fg. 1. | 

So, if huſband and wife, being vouched in a common recovery, 
appear by attorney, and the wife is within age. Dub. 1 Rol. 
288. J. 20. 1 Rol. 303. R. 5 Mod. 209. N= 


$o, in a perſonal action, if huſband and wife appear by at- | 
torney, when the wife is within age. R. 1 Fent. 185. 2 Lev. 


38. R. cont. Sho. 13, | | 

80, in replevin, if two avow by attorney, and one is an infant. 
Dub. Sho. 13. 3 Med. 248. R. that it ſhall not be aſſigned for 
error, for it was pleadable in abatement. 1 Sal. 93. 205. 

And it is ſufficient, if he was an infant at the time of the 


julgment, tho* he arrived at full age before error brought. Per 


2 7 Cro. El. 569. Dub. Cre. El. 853. 5 Mod. 209. 


ſpection. 


[If an attorney undertakes to appear for an infant, and enters 
it per attornatum, it may be amended, and made per guardianum. 


Straton v. Burges, M. 5 G. Str. 114.] | 

[But if there is not an expreſs undertaking to appear, it can · 
tot be done. Power ve og. T.7 G. Str. 445. | 

If an infant, defendant, appears and pleads by guardian, re- 

1 * * 4 be — ſack before he appears or pleads. 

. FT, Keg. 205. | _— ; 

But if 3 not admitted, it is not error, but only a miſdemea- 
nor in the attorney. Sti. Pr. Reg. 265. „ | 
„And regularly the admiffion ought to be ad dgfendendum; for 
if the guardian for the defendant is admitted ad proſequendiurn, it 
8 bad. R. 2 Cro, 641. 8 

Jet if a guardian is admitted ad /equendum, it is good; for 
this may be applied indifferently to the plaintiff or defendant. 
R. in a common recovery. 2 Sand. 95. 1 Sid. 446. 

* ad proſequendum; for he protecutes his defence. R. 2 Mod. 

25, 


If an infant does not name a guardian to appear by, the court 


wil gre hens to plaintiff to do it. Stone v. Atwoall, T. 10 G. 2. 
4, 8 | 


[lf infant ſerved with $ to appear by attorney, appears 

attorney, the court will make rule for him to appear by guar- 

N = plaintiff 5 be at liberty to name one to appear and de- 
Barnes 418. | | | 

(Plaintiff's attorney ſhould apply to defendant to name - 

Wn, and if he does not 1 2 days, apply to the — 


to 


And ſuch error ſhall be tried by the country, and not by in- 
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mien 
| to oblige him to do it. Shipman V. Stevens, 30 G. 2. 2 


Mic. 50.] CCCCCCC ale} ns de 
In an action againſt a defendant, who is an infant; the plaintiff on 
may declare, as againſt another perſon; for if- he is not charge. 68 
able in reſpect of infancy, the defendant ſhall plead that he is 
within age. Fide pot, (2 G 3.—2 W. 22.) ; ha 
And therefore by his declaration he need not alledge that the 
thing done by him was for neceſſaries: for, after nonage pleaded, de 
the plaintiff may ſhew in his replication that it was for neceſſa- ] 
Ties, N. Fon. 146. 5 . | R. 
If in an action againſt an infant, he demurs, he may ware it 1 
in the ſaid term, and plead to iffue. R. 2 Bul. 66, [ 
[After plaintiff has proceeded to judgment againſt an in- fea 
: fant, as it he was of age, he cannot have the appearance fat 
in perſon ſtruck out, and have appearance by guardian entered. 151 
Barnes 413.] EE | 8 
| 3 85 it is 
(2 D. 1.) In Actions by and againſt an Executor or Admi- Re 
- ., -. . mfirator. * 
(z D. 1.) , In an action by an executor for a thing, which he demands in 2 
In an action Tight of his teſtator, he ought to name himſelf executor, other- of 
dy — 1 the deſendant may — in abatement. Vide Abatement, it is 
F | | | M: 
_— whe vp all. Ad 1 is not ſuſſicient to name him executor in the alias didtuc. 1 
have or net, 20 17. O. 5. . | | : Ma 
wide aun. If there are ſeveral executors, all mult join in the action. Reg. to hi 
ration, 140. d. B. Vide Abatement, (E. 13, 14.) 5 27; 
(B. 13.) Tho' ſome do not prove the will, but refuſe before the ordina- 35 to. 
ry. R. 9 Go. 37. R. 1 Lev. 161. 1 ME 80 
Tho one was within age. R. 2 Sand. 213. 1 Sid. 449. perfor 
Tho? the executor, who proves the will, takes adminiſtration action 
during the minority of che other executor, who was within age. Rep. 4 
and not joined in the probate of the will. R. 1 Brown/. 101- Aue 
Zel. 130. R. cont. 2 Lev. 240. 5 . Then 
In all actions by an executor (as executor) the writ muſt be in 1 Vent 
the detinet only, tho' the duty accrued in his own time. K. 5 C lf. 
31. 5. Reg. 139. ö. F. NM. B. 119. M. 1 the firſ 
As, if an executor brings debt againſt a leſſee for rent incurred erlict 
after his teſtator's death, 5 G. 31. 5. R. Cro. Car. 225. R. 141. 
1 Lev. 250. Semb. cont. Skin. 5. | [An 
Or for an eſcape on a recovery by himſelf as executor. R. 5 . Nail 
Co. b. Cro. El. 326. Sav. 130. but Feriam cont. R. 2 Cu. 546. "Wh 
R. Sho. 57. Carth. 49. C:mb. 114. R. Hab. 272. 4 u execi 
*So debt in the debet and detinet for an eſcape in the time o Acepto! 
the teſtator is ill after verdict. Semb. Ld. Raym. 698.* 4 
Or for money due on a ſale by him of the g of the telta · bi 
tor. Reg. 140. a. uned e. 


So, in all caſes where the money recovered is afſets, it may be 
in the detinet, R. 1 Lev. 231. | 


Yet 
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Yet, in an action upon his own contract, it may be in the 
ze and detinet, tho he is named-executor : as, in debt for rent 
on his own leaſe of land, which he had as executor. N. 2 Cro. 


* debt on the „f. Ed. 6. for not ſetting out tithes; where he 
has the rectory as executor. Cited to be R. 2 Gro. 845. 
And, if the aQtion be in the debet and detinet, where it ſhoul 
de in the detinet only, or e contra, it is ſubſtance. R. 2 Cro. 546. 
But now it is aided after · verdict by the f. 16 & 17 Car. 2. 8, 
R. 1 Sid. 342. 379. R. 1 Lev. 251. 4 
And by the f. 4 & 5 Ann. 16. on a general demurrer. 
[If executor brings action of debt in the debet and detinet, in- 
is aide after judgment by confeſſion, by 
v. 


ſtead of debet only, it is 
fat. 4 Ann. c. 16. 4 Fumy, H. 1 G. 2. 4d. Raym. 


1513. 5 ? ES 
9. the plaintiff omits, profert in cur” litteras teflamentarias, 
it is bad, on a ſpecial demurrer. Vide ante, (O. 3.—O. 14.) . 

But where an executor brings an action which will be in his 
on right tho” he name himſelt executor, he need not make pro- 
fert of the letters teſtamentary. Ld. Raym. 121. 

Tho' - be on a /cire facias upon a judgment by the teſtator. 
R. She. bo, | NE | 

a ſcire feri inquiry, on judgment recovered by an executor, 

it pegs hae Is be Aae that the teſtator is dead. 
Merfet v. Chivers, T. 11 G. Str. 631. 

But in an action by an executor for an eſcape out of execution . 
on a judgment by him as executor, he need not; for this is a t 
to him, tho' the damages recovered are aſſets. R. Hob. 38 
*2 Term Rep. 126. Fi 1 Id. Raym. 36. which ſeems contra 
35 to an adminiſtrator. Doug. 4, 5. in the notes acc.“ 

So, if money belonging to a teſtator be received by another 
perſon after the teſtator s ; 3 his executor may maintain an 
_ = money had and received in his own right. 2 Term 

4 470.% | _ | 5 

And if the plaintiff names himſelf executor or adminiſtrator, 
rhen the ſuit is in his own right, it will be but ſurpluſage. 
1. 119. | nr 

[lf the executor of the ſurviving executor do not ſhew that 

firſt executors proved the will, it is bad; but it is aided after, 
_ Gradell v. Tyſon, M. 13 G. Str. 716. 44. Raym. 
141, | | "5M | 

[An executor cannot add a count in his own right. Hooker. - 

# T.21 G. 2. Str. 1271. 1 Will. 171. 

hen a payee of a bill of exchange indorſes it to A. and B. 
Vexecutors, they may declare upon it in an action againſt the 
Keptor, as executors. 1 Term Rep. 487.* 


S in an action 21 inſt an executor, as executor, he muſt be (2 D. 2.) 


executor. Vide Abatement, (F. 20.) — pg | 


executor. 


What afions lie againſt him, vide Adminiſtration, (B, 14, 15-} 
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Or muſt be fhewn to be executor; for, if the declaration ſlew: 
the deſendant to be executor, tho it does not name him executor 
in the beginning, it is ſufficient. Sem. 1 Sand, 12. 


In B. K. calling defendant executor in the declaration, is fuf. 1 
ficient without à ſpecial averment. Holiday v. Flatcher, M. 1 C. 1 
2. Str. 781. Ld. Raym. 1510. TER? og to | 

It the defendant be executor ds /on tort, he ſhall be named exe. A 
8 for there is no other form of writ or count, wha 
N. 5 G. 35. a. e ee eee pear 

It an action be againſt ſeveral executors, and only one appear, 155. 
or is taken, the plaintiff may proceed and have judgment againſt B 
all. K. 1 Sal. 312. | 1 Eros after 

In. an action againſt an executor for a mere perſonal thing, as So 
1 the writ ſhall be in the detinet only. 1 Rab. 22. Rey, 25 
1 4 

So, an action againſt an executor for rent due, part in the liſe 180. 
of the teſtator, part in his own time; may be in the detinet only, An 
RN. Al. 76. . | | | he ha 

So deb for rent in the Jebet and detinet, when the: rent is more 80 
than the value of the land, is bad; for N this a upon the that tl 
plea, it ought to be in the detinet only. K. Pol. 133. Or 

But if the duty accrues in the time of the executor, it ſhall be But 
in the drbet and detznet. N. 3 Go. 31. Gro. BL 712. Bus july niſtere 

ment was reverſed. (for another cauſe as it ſeems.) Fade Co. H.. Kal. 
712. Dy. 81.6. in marg. 2 Gro. 546. 4 Ca. 31. 3. in nag. ) 
1 Bul. 23. N. 2 Cro. 238. 1 Bal. 22. R. 2 Cre. 41. 549- End. 
R. Al. 34. K. 1 Mad. 185. Pol. 129. I Sul, : 
Yet it may be in the detmet only. N. Dy. 8 1. J. in mary. N. Nor 
Al. 34. 42. Pol. 129. 8 | 5 Med, 
So, if the action be againſt an executor, on a jus de bens Other 
propriis 1 be om the debet and detiner. 1 Rad. 603. > up . 
o, in debt againſt an executor, upon a ſuggeſtion of 2 f 
waſtavit. N. 1 217. 1 Sia. wh. R. 1 147. 256. 4.7. 
The plaintiff cannot have an action in derinet for part, and in in, 2 
debet and detiact for the reſidue. R. 3 Lev. 74. ; And ir 
In an action againſt an executor, the plaintiff need not alledge Wn” R. 
aſſets, for it ſhall be intended. 9 G. 24. 2. 
So, if it be againſt an executor of an heir, on a bond of bis do the 
anceſtor. R. Dy. 344- ö. 0 : v7 ran 
In debt on bond, the plaintiff. muſt aver, that it is not paid 
by the teſtator's heirs, or that it is fill due. Tully v. $ | 
M. 2 G. 2. Id. Raym. 1546.] | * le 
„ \, (F. 
(2 D. 3.) If an action be brought by an executor, the defendant m bu be 
| Pleas to an Plead in abatement that the plaintiff is not executor. J. ts. 
action by Abatement, (E. 22.) 4 | ED to a1 
an executor. Or another executor not named. FYide Abatement, (F. 13) he i 
So defendant may plead in bar, that the had the goods 23 vit in ab 
2 


ro apparatu, and there are affets ab. EN 
a > > A. adminiſtered . probate, and gave or ſold the 
goods to him. Dub. Carth. 104 | "3 ro 


. * 
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So, if in action is brought againſt an executor; he thay plead ts D. 4.) 
in abatement that he is * executor. 2 Veni. 178. To an . 
1 Sal. 296. 1 Leo. 69. ation 


In ſuch plea he muſt ſhew that adminiſtration was well granted againſt the 


Xxecutor. 


him. | l 5 
"And therefore, if the archbiſhop granted it, he muſt ſliew in ent. 4d. 
what dioceſes the inteſtate had bona notabilia, whereby it may ap- miniſtrator 

r that it was in his province. X. Lat. 30. Semb. 2 Leb. not execu- 
155. Cro. El. (456.) 5 . | 

But this is no plea for an executor of his own wrong; if he 
aer wards takes adminiſtration. X. Gro. Zl. 102: | 

So he ſhall ſhew in what dioceſe the inteſtate died. Tut. 30. 

Semb. Pl. Com. 277. a. | 3 

And at what time adminiſtration was committed. R. 2 Yent. 


180. | 5 | 

And that he had bona notabilia to ſuch value; for to ſay that 
he had generally, is not ſufficient. R. 8 Go. 135... ² 

So he ſhall ſhew that the archbiſhop had authority to grant, for 
that there were bona notabilia, fc: 2 Leo. 155; | 

Or that the biſhop had good authority. Cro. El. 791; 

But the defendant need not traverſe ab/quc hoc that he admi- 
nſtered as executor, for this is more proper from the other fide: 
Semb. Hob. 49. Lxt. 30. R. inter Bower and Cork in B. R. 
17 V. 3. 5 Mod. 145. 1 Sal. 297. R. cont. Lut. 890. 
=. cont, Tel. 115. 2 Vent. 180. Cont. 7 H. 6.13, R. 
. - 

Kr A. made him executor. Semb. cont. Tel. 115. R. acc. 
d. 145. Sc, | 

bleruite if he is ſued as adminiſtrator, and pleads that he is 
. to A. and not 1 = _ traverſe ab/que hoc 
w A. chiit inteſtat. 6. 7. 7 Ed. 4. 13. 3 H. 7. 14. 
H. 7.13. a. # ph, Cur. Tel. 115. Dab. Dy. 202. a. 
mb, Dy. 236.b. 5 Mod. 145. OE ge. : 
Aud in ſuch plea he need not produce the letters of adminiſtra- 
mn. R. upon a ſpecial demurrer. Lut. 10. Vids ante, (O. 17.) 


$0 the defendant may plead that adminiſtration was committed (2 P. } 
ar ſtranger and not to him. | Adriniſl a 
3 | tion to a 
ſtranger, 
| | and not id 
* - 8 plead another executor not named. Vids Abate- _ 3 
„ . 10. | aq 
In he cannot plead another action againſt himſelf as heir. nter 
i Lev. 304. IS ; 8 not named. 
Toto an action brought againſt him as adminiſtrator generally, 
he is adminiſtrator Aurante minors atate; he may plead 
um abatement; but he muſt aver that he continues adminiſ- 
durante, &c, 1 Ld, Raym. 265 * 


. py * 1 80 


1 
| 
| 
I; 
1 
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878 | -PIELDER 


F (2 1 7.) So to an action againſt an executor he may plead in bar, ze 


In bar. ungues executor. Cl. Af, 74. Win. Ent. 341. 


Ne unge That he renounced, and nulla bona devenerunt ad nanu. 4 
S. Hut an executor, who proves the will, tho' he does not other. 

: wile adminiſter, cannot plead ne ungues executor, 27 H. b. 7 

I I. 2. ? * ; . 


So, if there are two executors, and the one proves it in the 
name of both againſt the will of the other; yet 1 cannot plead 
ne unques executor, nor adminiſtered as executor, R. cont. 2 Ul. 5. 
II. 4. 

So an executor ſhall not plead, that his teflator was outlayed. 
R. Hut. 53. | 

If a man is adminiſtrator, he cannot ſafely plead ne unguts exe- 
cutor, tho it was anciently done. 5 Mod. 145. R. 1 Sal. 296. 
If another be adminiſtrator durante minori ælate of an executor, 
to whom the defendant has accounted, he cannot plead that fact 
with a. traverſe that he never adminiſtered alis modo; for the plea 


does not admit him ever chargeable as executor. R. Say. 121. h 
Toa plea of ne unques executor, the plaintiff may reply that the 4 | 
defendant has adminiſtered. Vin. Ent. 341. 25 
. | | 3 tion 
(2D. 8.) So an executor may plead in bar the ſame bar that his teſtator [1 
Non eft face might have pleaded: as, non ef factum teftator*, nm afſumphit eſta Ar. 
tum, non aſe tor, Gs. | | {I 
Sampfit. And if he ſays aon e faftum ſuum, it is good; for ſuum reſer WM th 
to the teſtator. R. after verdicl. Lat. 125. | bar! 
| So nonafſump/it generally is good; for it ſhall be referred to ih By 
teſtator. R. 1 Lev. 184. 1 Sid. 292. e tho' } 
„An executor having pleaded non afſumpyit, and a ſpecialt Garth 
which covered the aſſets, thall be permitted to withdraw the firll "St 
plea, on payment of ſuch coſts only, as were occaſioned by tha broup 
plea. 2 Bl. Rep. 1275. Th x n 
2 ö | | q 
n So an executor may plead in bar, plene adminiferavit. 2 Sand * 5 
Plene ad. 220. Bro. V. M. 21 5. ; dow 

niniftravit. , And, that in whatever manner he diſchargeth himſelf of th 0. 
eſtate that was the teſtator's. Semb. 1 Mod. 174. Atkins cnt. ir , 
As where a ſpecial verdict found that the defendant being ext . 

* cutor, durante, &c. had paid ſuch and ſuch debts and legacies, an 45 
had delivered over ?otum reſiduum flatum perſonalis of the teſtato | "XZ. 
to the infant executor when he came of age. Id. Ibid.“ If þ 
But this is no plea, if he is ſued in the debet and del inet. le den 
1 Sid. 334. 1 Mod. 185. | | 0 by conf 
. Otherwiſe, if ſued as executor, tho“ chargeable otherwik Or, 
2 I 2 1752 p WE W by. 17 

r a ſpecial plene adminiſlrauit, viz. a judgment, e, 150 | 
cialty, or retainer, and no aſſets ultra. 1 9524 329. 333-2 Sa * X 


49. Co. Ent. 146. a. SES 
A judgment on a ſimple contract. R. 1 Sid. 333: R. 3 Ms 
115. 1 Lev. 200. R. Pau. 94. „„ 


9 * _ ; ou alert * 9 1 
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So a judgment againſt one only, when there are ſeveral &xe- 


eutors. Semb. Cro. El. (471.) K. 1 Sid. 404. Ot. Cro. El. 
41, but there the judgment was pendente lite. 5 
So a judgment againſt himſelf as adminiſtrator; for he need 
rot plead in abatement, if it was a juſt debt. R. 1 Lev. 261. 
F. Cro. El. 646. R. 1 Sz. 404. Acc. Co. Ent, 149. a. 
So a ſpecialty before the Cay of payment. R. 3 Lev. 57. Co 


(ar. 363. 


80 a judgment confeſſed by him to a creditor upon a ſuit, after 
the preſent action commenced. R. 1 Sid. 21. Van. 95. R. 


Sal. 310. 1 Lev. 201. ; 

*But if to a /cire facias aga inſt him on a —— againſt the 
eftator, he plead plene adminiſtravit generally, without ſhewing 
how, it will be ill on ſpecial demurrer. Ld. Raym. 3, 4. 

*So where the defendant bound himſelf as adminiſtraten to 
abide by an award to be made _— matters in diſpute be- 
aten his inteſtate and another, and the Arbitrators awarded that 
he as adminiſtrator ſhould pay, Tc. he cannot plead plene admi- 
1ifravit to debt on the bond; for by ſubmitting to the award he 
has admitted aſſets. 1 Term Rep. 691.“ A. 

[He may plead judgments without _ forth the conſidera- 
ton of them. Williams v. Fewler, M. 7 G. Str. 407.] 

[An iy judgment is a good bar, if not fraudulent. 15;d. 
Ar Eyre J. 725 

If an 3 does not plead a judgment againſt his teſtator, 


0 te action, he ſhall not afterwards plead it to the ire facias. 


Lal v. Hinton, M. 1 3 G. Str. 73 .] 

But an executor de ſor tort ſhall not plead payment of debts, 
hy may give it in evidence upon plene adminifiravit. Per Holt, 

un. 104. | | 

"Such an executor cannot diſcharge himſelf from an action 
brought by a creditor, by delivering over the effects to the right- 
ul executor after the action is brought. 3 Term Rep. 587.“ ; 

f an executor has a term for years of leſs value than the rent, 
ad he is ſued for the rent in the debet and det inet, he may plead 
at he has no 4ſſets, and the land is of leſs value, and pray 
judpment if he ſhall be charged, excepting the detinet. 1 Sal. 
97.317. | Y 

It an executor pleads plene adminifiravit, the plaintiff may 


May execution of aſſets cum acciderint. 2 Sand. 216. Cont. Cro. 


ar. 373 Acc. 8 Co. 134. a. Hob. 199. R. 1 Sid. 448. 
Vent. 94. 1 Lev. 286. 1 Sal. 312. © | 
If he pleads plene adminifiravit pretcr ſo much, which exceeds 


demand in the declaration, the plaintiff ſhall take judgment 8 


ty conſeſſion. N. 271. 138. | | 
Or ” aſſets, or aſſets 'u/tra, &. C. Ent. 148.b. Jide 
i, 170. 1 Sand, 334- | a 


* he muſt alledge the venue, Sh the aſſets are. N. 3 


v. 311, | 
do the plaintiff may reply that the ſtatute, Sc. is burnt, Per 
7. Paw. cont. 1 Mod. 186. 8 | | 1 

Pp3z. That 
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That it was performance of covenants, which are not broken, 
Co. Ent: 147: 152. Win, Ent. 3000. | 
Or that the judgment, &. was obtained or continued by fraud. 
Cont. Cro. El. (462.) Acc. Lut. 662. Cont. Mo. hog. if it by 
not traverſed. R. Fo. 92. R. 8 Co. 132. b. : 
That the ſtatute was extended, and a /:berate ſued and accepted, 


A 43 86. 209. on tk 5 

And he may, by replication, anſwer to one only, or to % 
every judgment pleaded. R. 1 Lev. 281. X. 1 Sand. 331. 2 | 
Sand. 50. R. 4 Mod. 64. 1 Sal. 310. Id. Raym. 203. x” 

But where the defendant as adminiſtrator pleaded fix judg- 
ments againſt him ultra que he had not aſſets, and the plaintiff 2 
- replied that four were obtained by fraud, and that there were . 
aſſets beyond the other two, and concluded to the country, this . 
was held ill on ſpecial demurrer; for by pleading fix judgments bo 
he confeſſed aſſets over five, and the plaintiff by replying aflets 5 
beyond two, tendered an iſſue, which would be againſt the de- op 
fendant by his own confeſſion; but if plaintiff had concluded by p 0 
a verification it would only have been ſurpluſage. 1 Id. Ran. i ſh 
263. | . 
Sr, ſay that only ſo much is due on all the judgments, and he = 
has aſſets w/tra. R. 3 Lev. 311 Semb. per C. B. M. 9 4. t 
Cont. 3 Lev. 368. for the whole is due for which the judgment Au 
or * Was. . % 
Or, chat he paid ſo much on one judgment, and ſo much on * 
the other, and the Ju ments are continued by fraud, tho' he * 
ſpeaks of them jointly. R. 2 Mod. 36. | 3 
Vet a rejoinder that the judgments are not continued by fraud, 85 if 
is bad; for it ought to = that they or any of them, &. N. If t. 
Cart. 221. K. 5 Mod. 64. tad p 
So the defendant in his rejoinder muſt not traverſe the induce- bo, 
ment, but the fraud. R. Fon. 92. | funded 
That he brought another action, which abated, and he ſues 15. 
now by journeys accompts, and that the defendant had aſſets at Tho'; 
the time of the firſt original ſued. R. 2 Rol. 187. be ple 

To which the defendant ought to rejoin 20 aſſets at the day of K 
the ff original, and cannot ſay et prædict. D. fimiliter, R. 2 Ral. 10 o 
186. h . 

If the plaintiff replies that the judgment was by fraud, he may al 
rely upon the fraud generally, or traverſe the ſpecial matter. R & plaine 
2 Sand. 50. ir * 


*And the defendant in his rejoinder muſt traverſe the fraud, 
Ld. Raym. 678.“ ER | . 

So the plaintiff may ſay, that the judgment was given after | 
the teſtator's death, and continued by fraud ; for ſuch judgment Mein a, 
is void. R. 2 Mod. 308. EE ; - 

So the plaintiff may conclude his replication 1 ber fraudim, 
or rely on the r fact, which is fraud. R. Lu. 1637. 

In what order debts are to be paid. Vide Adminifiratin, 
(C. 2.) c 1 


facias a ink himſe 


. -PLEADER. 
If the plea of plene adminiftravit is, that the defendant nulla 


lalet bona, without more, it is bad. 
Or that plene adminifiravit, omitting et quod nulla habet, &. 


3 Lev. 28. | 
; or nulla habet bona nec habuit, die impetrationis bille, with- 
nec unquam poſtea, it is bad. I. on Demurrer, 2 Gro. 132. 


out ſaying lea, it 
So, nulla bona die eæhibitionis bille, for he ſhould ſay die impe- 


trationis. R. Lut. 1637, 8. | 

Nor ſhall it be aided 4 a verdict, except where it is expreſsly 
found, that he had no aſſets before plea. 2 Cro. 132. 

So, if he pleads 1 againſt the inteſtate upon 'a /cire 

on the Hf. 8 S V. z. 11. it will be bad; 
ſor the judgment ought to be againſt the executor or adminiſtra- 
or himſelf, and ſo it muſt be pleaded. R. 1 Sal. 42. 

But nulla habet bona, qua fuerunt leflatoris tempore mortis ſug, 
v good; for it ſhall not be intended that goods are come to him, 
which the teſtator had not at his death, and if it be ſo, it ſhall 
de ſhewn on the other fide. R. 2 Cyo. 132. 1 

And that he had no goods when he firſt had notice of the 
paintiff's ſuit, is ſufficient. H. Cam. 279: a. Sho, 184. 

If the defendant pleads a r e muſt ſhew in what 
court, and when obtained. R. 1 Mod. 50. | 

It ſeveral judgments, and one is not well pleaded, it will be 
ad on a general demurrer. 1 Mod. 50. 1 

If an executor or adminiſtrator ſuffers judgment by default, 
| admits aſſets. Mod. Ca. 306, K. 1 Sal. 310. | 8 

do if he does not plead plene adminiſtravii. R. 1 Sal. 310. 

f to an action on bond, he plead payment, omitting to 
pad plene admin iſtrauit, and a verdict be given againſt him on 


(bs, 


ne pleaded it. R. 1 Sal. 310. | | 
4 pleads twenty judgments, he admits aſſets for all. K. 
N. 312 


; 3 Gs 

lf he pleads a judgment for 17007. for principal and intereſt, 
u that he has only 40 J. if the judgment as to intereſt be bad, 
t plaintiff ſhall have judgment; for aſſets ſhall be intended 
7 yp it not being expreſsly ayerred to the contrary, 
-2 Lev. 40. „ 

Sv, if the defendant pleads no aſſets ultra, &c, it is not well to 


ten" ad ſatisfaciendum the judgment, ſtatutes, Sc. pleaded ; 
o iſſue can be joined upon ſuch uncertainty. 8 Co. 132. 5. 
£9 C. 109. b. Gr 2 F. 2 Cro. 626. Per 2 104. R. 1 


1 5 0 
lo chat he has no aſfets ara what will ſatisfy. Fer Vas. 104. 


7 
* * 


kk plea it operates as an admiſſion of aſſets, in an action 
bunded on that judgment ſuggeſting a devaſſavit. 3 Term Rep, 


Tho' the judgment be againſt him pendente lite; for he ſhould _ 


, that he has no aſſets prater bona guæ non 8 or non 
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1 Si, 310. ' 


for this imports that he has ſufficient for all the judgments, &. 


5 
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So, if he ſays that nulla habet bona prater bana ad valentian, 
and after ſays nulla alia bona habet præter bona que non ſuſciru] 
for this is repugnant. N. 9 Co, 109. 6. | 
But he ought to ſay that he has not aſſets, preter, ſo much, 
(naming the ſym certain) which is liable io the judgment, (fc, 


Or, præter bona ſufficien' ad ſatisfaciendum the judgments, 27 


pleaded. Hr Fau. 103. R. 9 CC. 109. 6. | 
But then, if the plaintiff replies that one of the judgments 
was ſatisfied, and the defendant demurs, it will be againſt the de- 
ſendant, for his plea js falſified. Per Fau. 103. 9 G. 109. b. 
So, 19 affets præter bona ad valentiam denar' ſolut' ad ſatisfaci- 


endum the gudgments, Ic. is good, tho“ one of the judgments be 


diſcharged. Per Vau. 104. Ps : 
And, no afſets præter bona non attingen ad 5 l. when the judg- bk 
ment was for 10c!, is good on a general demurrer, Fer 2 J. 
Hb. 133. TH : nall 
And preter bona que non attingunt, or non ſufficiunt, &c, isform * 
only. R. 1 Lev. 132. 7 = _ 
If he plead plene admin iſtravit præter a certain ſum, and af- Bay 
terwards, to another action brought in the ſame term, plene adni- 5 
niſtravit preter the fame ſum, and as to that ſum, ſtate, that he 7 
had conſeſſed it in — 1 action, this is a good bar. Haug ju ; 
2. 455. (435—438.)* 8 
be: F+ ne 9 if the defendant alledges a judgment, he 25 
need not ſhew that it was for a juſt debt. Per 2 J. Dod. cont 90 
2 Cro. 626. N. 1 Lev. 200. Qu. i it is not miſprinted. 1 Sid ze 
. Lat, 662. K. on a ſpeoial demurrer. Carth. 8. 80 
So if he alledges a ſtatute acknowledged, he need not ſhew tha Ryo 
it was pro vero ct j uſto debito ;, for it may be for performance o Ar 
covenants. R. 2 Co. 8. 35. R. cont, cn demurrer. 2 Crg x 
102. | | | 
So, i he alledges a debt due to the king. R. cont. 2 Go. 1 3 , 3 
So, in plene adminiſtravit, the deſendant need not alledge tha E 
his teſtator per ſcriptum obligat“ conceſſit; for it is not traverſable 1 
and no one ſhall plead von eff ſactum but the party himſelf, | that th 
heir, executor, or adminiſtrator. R. Lat. 662. ; If r 
It he pleads ſeveral judgments, he may conclude each with wy 
averment, or it may be more properly at the concluſion of f Pig 
whole. 1 Sal. 312. | | If b 
But if the defendant pleads ſeveral judgwents, and no aſſe te ot 
ultra, if any judgment be deſective, the plaintiff all have ju" 7 
ment: ag, if one of the judgments was againſt the teſtator all fndant 
others, and it does not appear that the teſtator ſurvives, ſo th "Bi 
he might be chargeable. R. 2 Sand, 59. K. 1 Sal. 312. F wrifca 
If one of the judgments was in an inferior court whe "ng 
not appear to have juriſdiction. R. 8 G. 133- 4. R. 3 If th 
141. STO | tor by imp cut 
[If to debt on bond defendant plead, that creditor Dy flt pl; 


cemtract had obtained judgment agaipft him in the ſheriff's 


PLEADER. 


in debt as upon concgſit ſolvere, according to the cuſtom of Lan- 
an, /;n; he muſt add, that adminutrator is bound to pay it, as if 
111 le on obligation; and he muſt ſhew that the contract was made 
within the city, or it will be bad. Scudamore v. Hearne, H. 12 


ch, 6. 2. Andr. 340.] 


of A plea of judgment recovered on a ſimple contract pleaded to 


gebt on bond, mult aver that ſuch recovery was had before notice 
&c, of the bond debt. 1 Term Rep. 690.# 


If a recognizance was by the teſtator and another, and it is 
not averred that the other was not paid. R. 9 Co. 110. 6. 


pleads that he has only 57, ultra all the judgments, this is only 
om, and not traverſable R. 1 Sal. 312. R. 1 Brownl. 49. 
If one of the judgments was in debt, where it ought to be in 
afumpfit. R. 1 Vent. 198. 6 5 . 
Aud the faireſt way is to plead the judgment, and ſhew how 
much-is due thereon. N. 1 Sal. 312. 


much aſſets; but on a bond where the day of payment is nat 
come, the aſſets are covered only for the ſum in the condition. 


Burk F England v. Morice, H. 9 G. 2. Str. 1028. B. R. H. 
] 0 


* was obtained, or continued, by fraud, it is ſufficient 


ſpecial matter. 9 Co. 110. @, 


So, it is ſufficient to ſay, it was by covin of the executor or ad- 
niniſtrator only. R. 9 Co. 119. 


payment of a leſs ſum or for performance of covenants generally, 
ad that the ſum is paid in ſausfaQion, or na cavenant broken, 
without mentioning the time or manner. R. 9 Co. 110. 4. 

And payment in ſatisfaction is ſufficient, without ſaying that 
de conuſee was ready to acknowledge ſatisſaction. R. 9 Co. 
110, a. 

And acceptance in ſatisfaction is a ſufficient ground to ſay 
idat the recognizance is continued by covin, 9 Co. 110. 4. 

If the defendant pleads ſeveral judgments, the plaintiff may 
7ply to each ſeverally, or to all, or part, or one, at his election. 
R. 1 Sal. 298. R. Sho. 289. Skin. 299. | 5 

If he replies to part, continued 2 fraud, he cannot reply to 
de others, aſſets ultra; for this is 4 ene R. 1 Sal. 298. 

If the plaintiff replies, obtained, er continued by covin, the de- 


If an executor pleads plene adminiſtravit, and, after iſſue relicta 
*1:fcatione confeſſes judgment, this is a conſeſſion of the debt, 
but not of aſſets. N. 1 Rol. 929. J. 25. Hob. 178. 

If the plaintiff replies after judgment pleaded, that he prays 
execution cum afſets acciderint, aflers afterwards ſhall be in the 


ful place applied to the judgments, R. 1 Sal. 312. 


If one of the judgments be found fraudulent ; for tho he 


[Where a bond is forfeited in the life-time of teſtator, the pe- 
nalty is the /-g2/ debt, and on iſſue what is due, muſt cover ſo - 


11 : | 
i a ſpecial plene adminiftravit, if the plaintiff replies that the 


to alledge generally that it was hy covin, without ſhewing the 


So it is ſufficient to ſay that the recognizance, Ec. was for 


ndant may traverſe or join iſſue thereon. 9 Cb. 110. 4. N 


II 
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If theplaintiff on a plene adminiſiravit does not pra execution 
when aſſets ſhall happen, but joins iſſue that there wo. aſſets, and 
it is found againſt him, the judgment ſhall be, guod querens i 
capiat. 1 Rol. 929. I. 20. Gro. Car. 373.” Hob. 199, © 
If affets are found, tho to a ſmall value, there 021 be jucg. 

ment for the whole debt. 1 Fol. 929. J. 15. but the execution 
ſhall be only for the aſſets found. K. acc. Cra. El. 318. but the 
clerks ſay, that the precedents are otherwile. Fil Precedents 

' otherwiſe, Town. Jud. 68. K. acc. Gro. Car. 167. 373. R. 8 
Co. 134. Dub. Mo. 246. Cro. Bl. 592. F 
But now on a plea of plene admin;ftravit, the executor ſhall 

be liable only to the amount of the aſſets in his hands. 3 Tem 

„ en „„ 
I there are two executors, and one is outlawed, and the other 
pleads plene admin iſtravit, there ſhall be judgment againſt both 
for the debt, but for damages and coſts againſt him only who 
pleads. R. 1 Rol. 928.1. 47. 930. J. 5. 

' So, if both plead, and it is found that one has, and the other 

has not affets, there ſhall be judgment againſt both, R. 1 Rd, 

29. J. 36, | KS | "1 
Ls Otherwiſe, if they plead ſeverally by ſeveral attornies ; for 
then he, who has no aſſets, ſhall be quit. N. 1 Rel. 929. J. 50. 
[If plaintiff can only have judgment de bonis teftatorss; N 
miniſtravit is a good plea in covenant, tho the breach a _ 1s 

for non-payment of rent incurred in their own time. Lyagall . 

Dunlapp, H. 16 G. 2. 1 Will. 70 6 5 
IIf executor or adminiſtrator ſuffers judgment by default or 

confeſſion, and an action is brought on that judgment, ſuggeſting 

devaſiavit, he cannot plead plene adminiſtravit; and ſo if he dies, 
and the action is againſt his executor or adminiſtrator, Selm 

v. Hawling, H. 23 G. 2. 1 Will. 258.] 

[After rule to plead ifſuably, he may plead judgment conſeſſed 
on bond ſince rule. Barnes 330.]J : 
But after ſuch rule the court will grant further time, that 
_ judgment may be perfected, that he may plead it. Barnes 


(2 D. 10.) In an action by adminiſtrator, he ought to be named adminiſ- 
In an action trator. * e 5 ; 
. IAdminiſtrator ſhall bring. an action on an aſſignment of bail- 
ner bond given to him, as adminzſtrator, and not in his own name. 

Ruſh v. Ruſh, P. 6 G. 2. C. B. Fort. 370.ꝶ 

If adminiſtration be granted to him upon refuſal of the exe. 

cutor, who died inteſtate, it may be omitted. Reg. 141. 4. 

* Yet, if it is not omitted, it is not bad. Dub. ly. 236. b, 

If there are ſeveral adminiſtrators, all muſt be join Reg 

1 1 | roger! 

*[S0 he muſt ſhew by whom adminiſtration was granted. 2 Cre. 

89. K. 1 Sal. 38] ER os ow OOO 

And it will not be aided on a general demurrer. R. 1 a #97 
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And, if it be granted by a peculiar juriſdiction, he muſt {ay 
1 leaſt, cui pertinuit, Sc. or loci illius ordinar; for by ſuch an one 
ſan? ſieolag 2. or by ſuch anone decan, abbat, &. is not 
ſufficient. 35 H. 6. 46. R. Mo. 367. Co. El. 431. 791. 
D. 2 Co. 556. D. 1 Sid. 228. R. Lut. 408. R. Sho. 355. 


Yet, the omiſſion of cui pertinuit, Sc. ſhall be aided after ver- 
at. R. 4 Mod. 133. Sho. 355. Skin. 551. h 


But if adminiſtration be alledged to be granted by the king, it 
imurrer, Al. 53. 1 Sid. 302. 


(456.) = 2 Leo. 155. D. 1 Sid. 302. R. Cro, El. 838. R. 

lu. 1266. | 

Or by an archdeacon; for he is oculus epiſcopi. R. 2 Cro 

656. 1 Sid. 302. R. 1 Lev. 193. R. 2 Rol. 150. : 
Or by the official or commiſſary of a biſhop, R. 2 Mod. 65. 

N. Lut. 9. 1 Sal. 14. a 5 
Or by the vicar- general of a biſhop; for this means his chan- 

cellor. 1 Leo. 312. | 


uchbiſhop or biſhop 1s ſufficient in a declaration, or inducement 
oa traverſe, it is not lufficient in a bar or replication, for that 


1. 838, Vide ante, (2 D. 4. | 
it muſt appear when adminiſtration was granted, | 

hut grant of adminiſtration of the goods quæ furrunt inteftats 
anp;re mortis is ſufficient, without ſaying it was granted g/ mor- 
in, Cc. for the other words import it. R. Cro. El. 90. 

do, if an adminiſtrator ſues in the debet and detinet, except on 
ln own contract, it will be bad. Vide ante, (2 D. Be 

do, if the plaintiff omits profert literas adminiſt in his decla- 
10 17 be bad on a ſpecial demurrer. Jide ante, (O. 17.) 

2D. 1. | + 
But default of ſhewing by whom adminiſtration was granted, 
* aided after a verdict, by the f. 16 & 17 Car. 2. 8. 
1 $a. 38. 
hw of non eft factum, or other collateral matter, R. 1 


lige that A. is under the age of ſeventeen years: for under 
wenty-one is not ſufficient, R. 5 Co. 29. @. Cro. Bl. 603. 
dy. 10 v. 590. Pau, 93. Fide Adminiſtration, (F.) 


lt alledge that all are under ſeventeen; for an averment that 
ber are, and nothing ſaid of the fourth, is not good. Dub. 5 
(.g. Dub. after verdlict, 1 Sid. 185. R. 2 Fon. 48. 

And the defendant may plead that the executor has attained his 


3 ſeventeen years. er 3 i Gro, Gar. 516. 1 Re. 910. 


Et debito modo commiſſ imports it. R. upon demurrer. 1 Sal. 40. | 
i; ſufficient, without more; for his authority is known. R. 2p 


$o, if alledyed to be granted by an archbiſhop or biſhop. R. 
(r:. El. 6. 907. 879. Adm, Cro. Hl. 791. Semb. cont, Gro, El. 


Yet, tho' „ ee allegation of grant of adminiſtration by an 


aut ſhew how he has authority. 2 Leo. 155. Gro. El. (456.) 


An adminiſtrator, Jurante mlnori ætate A. the executor muſt al- 


and if he be adminiſtrator during the minority of ſeveral, he 


So, 


58g 


5 * — 
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So, an adminiſtration pen dente lite, or during the abſence of 4. 
muſt ſhew that A. is abſent, S. R. Mod. Ca. 304. 1 Sal. 42. 


AA. Raym. 107 1.“ p 2 
But an averment that A. is within age generally, is ſufficient 


after verdict. Cro. Car. 240. 0 
So no averment, if the defendant does not take exception to it, 4 
but pleads in bar, is good; for thereby he admits the plainiff I 
to be able to ſue him. K. Lut. 632. Fer Ch. J. 2 Rol. 406. 
And the judgment is not void. R. 1 Rol. 910. J. 20. 
So, in an afion by an adminiſtrator durante minori æiate of 4. 4 
: who is no executor, but only entitled to adminiſtration, it isſut- : 
ficient, if he alledges that A. is under twenty-two years; for in 
ſuch caſe the adminiſtration does not determine at the age of fr 
ſeventeen years. R. inter Freake and Thomas, P. 13 V.;. * 
Not. 102. (1 Ld. Raym. 667.) inter Edmonds and Shaler, C. B. Jr. | 
7. WT" 7 340. ( Reported Comyns s Rep. 159.) Vide Adminifi- PR, 
tor, (B. 6. | | , 
[It, adminiſtrator of executor has a verdict, judgment ſhall be 1 
arreſted, for there ſhould be adminiſtration de bonzs non. Barn pay 
444] on 
| e 
(2D. 31.) In an action againſt an adminiſtrator, it muſt Le alledged that WW uf 
” ee adminiſtration was granted to the defendant. R. 2 Vent. 64. acer 
aminiſtra. {Naming defendant adminiſtrator in declaration ſufficient aver- tru 
tor. ment without ſetting out that adminiſtration was committed 19. 7. 1 
him. Barnes 159, 160.] 
But debita juris forma concęſſit is ſufficient, without ſaying by 8. 
whom it was granted. Cent. 2 Cro. 10. R. acc. 2 Fon. 1, R. * 
Lut. 301, R. 1 Sid. 228. tt - Fd: 
And in an action againſt an adminiſtrator, if he pleads, original B 
purchaſed before adminiſtration granted, there is no occaſion to "out 
thew by whom it was granted ; for the plaintiff by his action #\ 
againſt him admits him to be a legal adminiſtrator, Zu. 9 be la 
And if the action be againſt an adminiſtrator during the mino- "a 
rity of another, he need not alledge that the other is within 17 years, if thi 
tor a ſtranger cannot know when his authority determines, and | Noyn 
| it be determined, the defendant ought to ſhew it. R. 4 ter verdict, 05 
, 9 55 590. R. Til. 128. K. Hob. 251. Per Wind. 1 Std, plaint 
57. R. Yau. 93. 8 An 
fr — = he may be charged by a ſtranger as adminiſtra- it doe: 
tor durante minori ætate, if he continues in poſſeſſion alter! 80, 
. attains 17 years. Semb. 1 Sid. 57. Jide Admin e die bis 
tron, (F.) | : So, 
Or may be charged upon the ſpecial matter. 1 Sid. 57. =» 
| | 3 ln. : 
| To an action againſt an adminiſtrator, he may plead in abate tefend:; 
Decl. ment that he is not adminiſtrator, but executor. Vide Heh ledoe, 
e adminiſtra- ment, (F. 20.) Fide ante, (D. 4.) ; * lor da; 
tor. If he be ſued as adminiftrator generally, who 1s adminiſtrato 4 beni 
In abate- during the minority of another. Lut. 20. 9. bound 
a Who adminiſtered circa. funeralia tantum, Qc. 37 H. 2 


Another adminiſtrator not named. Yd: Abatement, (F. 10.) 
If he pleads that he adminiſtered in a ſpecial matter only, and 
traverſes the adminiſtration ode et forma, he muſt ſhew that he 


did that which would be an act of adminiſtration. R. 37 H. 6. 


25. -Y f * N Pay 
That the original is ed before the adminiſtration granted. 
Lit. 8. Vide Abatement, (G. 6.) | | 


So an adminiſtrator may plead in bar ne ungues adminiſtrator. (2 P. 13.) 
Alt. Ent. 286. Cl. Af. 117. Vide ante, (2 P. 7.) Iso ber. 

Plene admminiſtravit general or ſpecial, Yd ante, (2 D. 9.) 

But if he pleads rerainer, it is not ſufficient to ſay, that admini- 
fration was committed, without ſaying that it was committed to 
him. - R. 2 Fon. 1 | . 

So it is no plea in bar that he is executor, not adminiſtrator. 
% 8 | | | 

[An adminiſtrator truſtee in inteſtate's marriage-ſettlement, 
who covenanted to leave by will, or that his executors, &. ſhould 
pay 700/, to truſtees, to pay the intereſt to his wiſe for lite, then to 
divide among the children, and if none, as he ſhould direct, may 
plead plene adminiftravit, and give retainer in evidence, and plain- 
tf will be nonſuited, and cannot have judgment of aſſets quando 
ucciderino; for if defendant dies before the widow and the co- 
trultee, the money will be out of his hands at her death. Numer 
1, Marchant, B 3 G. 3. 3 B. M. 1380.) 


* 


So to an action by an adminiſtrator the defendant may plead in (2 D. 14.) 
abatement, that there is another co-adminiftrator living not named. Pleas to an 
Jade ante, (2 D. 2.) Hide Abatement, (E. 14.) _ by 

But he cannot plead that another has the right to the admini- niſtrater. 
tration. HN. 1 Mad. 231. | | 5 

et he may plead that another is executor: but if the property 
be laid in the inteſtate, he cannot give in evidence that there is an 
executor, it ſhould have been pleaded in abatement. Otherwiſe 


it the property be laid in the adminiſtration. Per Holt. Ld. 


Razm, 824.“ | 
Or in bar, that adminiſtration was never committed to the 
pairnff, Han. Ent. 105. Cl. A. 117. | 


* 


Andi this, if it was committed by a biſhop or peculiar, when 
!! does not belong to him. Hide Auminiſirator, (B. 35. 
So, that the inteſtate at his death reſided out of the dioceſe of 
ite biſhop, who granted the adminiſtration. 1 Sal. 37) 
So, that adminiſtration was granted to another, 1 Sal. 38. 


In an action againſt an executor, or adminiſtrator, if the (2 P. 15.) 
leſendant pleads a matter in bar, which lies within his know- J eh de d 
&dze, and is falſe, judgment ſhall be for the debt as well as —_— 
for damages and coſts de bonrs teftatoris ſi, et ſi nou, twnc adminiſtra- 
« binis propriis : as, if he pleads ne wnques executor, and it is tor, 


lound againſt him. R. 1 Rol. 930. J. 40. 933. J. 28. Off. Ex. When 4 


. 
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ment ſhall be 
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263. Town. Jud. 57. or ne unques adminiſtrater. Tun. Jud. 71. 
1 Sand. 217. | Q 
If an action be againſt divers executors, and one pleads ne uy. 
ques executor, and the others plene adminiſtravit, and it is found 
againſt them, there ſhall be judgment againſt all. de bonis teftatiri; 
Hi, ec. et ſi non, againſt him, who pleaded ne ungues executor, d: 
bonis propriis. 1 Rol. 932. J. 52. | 
In an action againſt ſeveral executors, if one appear and the 
others are returned act found, the plaintiff may proceed againſt 
him that appears, and if he recover, he ſhall have judgment 
againſt all; and all muſt join in a writ of error. IA. Rayn, 
870. | | | 
[One executor pleads a good plea, the other a bad one, judg- 
againſt one executor only. Baldwin v. Church, B. 
I G. Str. 20.] | | | 
If an executor pleads ne unques executor, and it is found againſt 
him, the judgment ſhail be de bonis propriis, tho! he has neither 
proved the will, nor adminiſtered. Off. Ex. 264. 
And tho' he has refuſed before the ordinary. Dub. Of, 


Ex. 264. . 


Otherwiſe, if an action is brought againſt the execntor of B. 
who was the executor of C. who pleads B. ne unques executor, 9. 


2 Lev. 133. 
Otherwiſe in a ſcire facias againſt an executor, if he pleads 


ne ungues executor, and it is found againſt him, the judg- 


ment ſhall not be for the debt de bonis proprits, for the plaintiff 
22 execution de bonis teflatoris. R. 1 Rol. 933. J. 30. R. 
it. 5 3. | | 
So, 11 an executor or adminiſtrator pleads a releaſe to him- 
ſelf, and it is found againſt him, the judgment ſhall be ſor 
the whole 75 non de bonis propriis. D. 115 70. 2 Cro, 672. 
Off. Ex. 205. | 
On payment, or performance by himſelf. Of: Ex. 265. Dul. 
70 | | 


70. 
So in all caſes on the return of a devaſfavit againſt an executor, 
or adminiſtrator, there ſhall be judgment againſt him for the 
debt as well as damages and coſts de bonis reflatoris, fi, &c. et 1 


non, de bonis propriis. R. 1 Rol. 932. J. 32. 35. K. Mo. 299. 


Dy. 105. ö. | 
Or upon a return that the goods are e/loined. 1 Rol. 932. l. 30. 
R. 2 Sand. 403. N ; 
And, if there be judgment againſt huſband and wife executrix, 
and a return that the huſband waſted, it ſhall be de bonis ſuis pre- 
priis. 1 Rol. 932.1. 25, | 20 
If a return that the wife waſted dum ſola, it ſhall be de bons 
Propriis of both. 1 Rel. 931, 1. 5. R. Cro. Car. 519. 
And if the firſt judgment was de Bonis teftatoris, ſi, &c. et. ſi non, 
tunc dampna de bonis propriis againſt huſband and wife executrix, 
and afterwards a deva/favit is found, 8 ſhall be again 


them de bonis propriis. R. 1 Rol. 930. J. 50. Cro. Car. 519. 17 


. , „ _ 
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Ii there be a devaſtavit by one executor only, the judgment | | 
{all be of his proper e Dy. 210. & R. Ces. Hl. 318. 8 | | 
for the other executor thall not be charged for the wrong of his 

executor. | | | e 
Yet if a devaflavit be charged againſt two executors, and found 
guad one, and nothing ſaid guoad the other, it is bad. Semb. 

n. 671. N | 
80 * an executor or adminiſtrator is charged for his 
own proper act or default, the judgment ſhall be for the 
debt and damages de bonis teſtatoris, et ſi non, de bonis propriis: 
s, in detinue for a detainer after the teſtator's death. x Nol. 

28. J. 37. | SOLE 
In ahunpft by legatee againſt executor in his own right on a 
| ſpecial promiſe in conſideration of aſſets, judgment ſhall be de 
bnis propriis. Gowp. 292. | | 

In debt, for rent incurred after the death of the teſtator. 

1 Rd. 931. J. 3. | Eg, | ” 

In covenant for a breach after the death of the teſtator. R. 

1 Sand. 112. R. 2 Cro. 648. Vide poſe, (2 D. 16.) 

If an executor acknowledges ſatis faction upon a judgment to the 
teltator, Which is afterwards reverſed, there ſhall be reſtitution, „ 
wn, Cc. de bonis propriis. 2 Rol. 400. 5 

And if the act or default of the executor or adminiſtrator is the 
foundation of the action, the judgment ſhall be de bonis propriis on- 

h u, in aſſumpfit againſt an executor on his promiſe upon good 
conſideration to pay the debt of the teſtator. 1 Rol. 930. J. 1 8. 
g (2. 93. 4. R. 2 Lev. 122. D. 1 Leo. 240. R. Cro. El. 406. 
M: 419. 1 Leo. 94. | | 

In covenant againſt an executor or adminiſtrator, for a breach 
by him of a covenant in a leaſe, which he has as executor or ad- 
niniſtrator. R. 1 Sal. 302 OS. | 85 

When the judgment is de bonis propriis, and upon a Heri faciae, 
= "4 returned, the execution ſhall be by capzas or elegit. 

J 185, b. | | 

What ſhall be a devaſtavit, and how found. Fide Admini- 
fratin, (I. 1, 2.) | 
lt judgment on verdict is ſigned after teſtator's death, a ſecond 
i debt, on that judgment de bonzs 7cftatoris, whereupon error and 
Mgnent affirmed ; a third ſuggeſting devaflavit de bonis propriis, 

a fourth on debt on the laſt, and executor held to bail; all is 
zular. Barnes 248.] - 


But in all caſes where the action is againſt an executor or ad- (2 D. 16. 
auiſtrator, merely as executor, or adminiſtrator, the debt ſhall be When not. 
covered only de bonis teffatorit, and the damages, which are for | 
delay, de bonzs teftatoris, et ſi non, de bonis propriis. 1 Rol. 928. 

35- D. 1 Sal. 309. 1 Brownl. 50. a 

Tho the executor or adminiftrator pleads a falſe plea : as, 

% adniniſtravit, and it is found againſt him. 1 Rel. 931. J. 27, 

Er. 266, Town. Jud. 57. ; 

„ | Or 


590. 


r 
Or it is determined againſt him upon demurrer. Dy, 32. 4. 


So, if he pleads a judgment, and no aſſets ultra, and it be re- A 
Flied that it was by covin, and found againſt him. R. 1 Ral. gz, . 
J. 40. 1 And. 150. | F | 
So, if he pleads non ef fuctum teftatcris. 1 Rol. 931.1. 28. Seng, Bi © 
Dy. 32. a. in marg. Off. Ex. 266. | 4 


Or a payment after the teſtator's death. N. 2 Cy. 191. 


Or in guare impedit makes title by a falſe grant to the teſtator, 
1 Kol. 928. J. 45. | 7 
: Or pleads in abatement, anther executor not named. 1 Rol. 9zi. : 
S if the breach be by the executor himſelf : as, if A. core. 1 
nants to pay 501. if he, or his executor, ſells the land, and the 
executor ſells it. R. 2 Rol. 415. 5 
Tho' the executor might be charged as aſſignee as well as exe- 
cutor. Semb. 1 Sal. 317. | I 
So, if an executor or adminiſtrator is charged in an action, his 
where the recovery is wholly in damages. 1 Ref 928. J. 40. and ( 
the coſts only {hall be / non, &. de bonzs propriis. | nigh 
So, in covenant, upon a breach by the teſtator. N. 1 Rol. gz1, - 
h 45. | : l ö 6 F 
So, in covenant againſt an executor upon the teſtator's [ 
| deed, if the breach be alledged in nonfea/ance by the executor 47 4 
himſelf, the judgment ſhall be de bonzs teſtatoris tantum : as, for 
not repairing. NR. 1 Rel. 932. J. 5. Dy. 324. b. R. Hob. 188. In 
4 "LY v. Walker. (Error from [reland.) H.8 G. z. 4 B. A. 10 
2154. | 
For not making offer of a preſentation. R. 1 Kal. 931. * 
J. 50. 5 ; ; I 
So, in debt upon a bond, for ron-performance of covenants. how 
R. 2 Cro. 647. R. Hab. 283. 1 ooh plead 
So, tho' the breach be for a voluntary negle&, or act of the ex- the d 
ecutor; for the charge is founded upon the-deed of his teſtator- If 
R. 2 Cro. 671. Adm. 1 Sand. 112. R. Hut. 55. fons t 
In all caſes where the plaintiff is delayed, tho? the demand be By 
de bonis teſtatoris; yet the coſts or damages given for the dela aint 
{hall be de bonis propriis, non, fc. 1 RY 928. J. 35. : 80, 
Tho the executor or adminiſtrator ſuffers judgment your the pl. 
by nihil dicit, or non ſum informatus. Offi Ex. 268. 1 Rol. 933. 80, 
5. R. 2 Sand. 107. Ab. Ent. 282. ; | tor. 
So, if he confeſſes the action. 1 Ro. 933. JI. 10. . And 
So, if he appears at the return of the ſummons, and pleads it 126, 
abatement, and on the re/pondeas ouſter ſuffers judgment by ail dt But 
cit, R. Cro. Car. 519. | a 7 Deb 
So, if an action be brought againſt huſband and wiſe, as exec; n the 
trix, or adminiſtratrix, the judgment ſhall be for damages and co 184. 
i non, &c. de bonis propriis of both. R. Cro. Car. 5 19. 140. g, 
But if an executor, or adminiſtrator, makes no delay or default And, 
the coſts or damages as well as the debt ſhall be de bonit teflatir . ore x 
34 


tantum : as, if he at the return of the ſummons acknowledges 
| OT a&jot 


in — 0M 
aflon, 4 ſays that he has not alter, and it is found ſo. 1 Rol. | 


9 If at _ return of the ſummons he pleads, that he was always 
ready, and yet is. 1 Nl. 938. J. 20. 

Il the judgment be de b:n75 reftatoris, ff, Sc. et fi non tunc damna 
& benis propriis, the ſheriff may not levy the damages de bonis teftu. 
ri, if he cannot levy the whole. debt alſo 4 bonts reflatoris ; for _ 
the damages in ſuch caſe ſhall be of the goods of the executor. 
R. 1 Leu. 7. 

And if the ſheriff does otherwiſe, his return and all proceed- 
ings thereon, will be bad. 1 Lev. 7. 


(2 E. 1.) In Actions by and againſt an Heir. 


In an action by an heir, who ſues upon a grant or covenant to (2 E. 1.) 
his anceſtor and his heirs, he muſt be named heir. ln an action 
Otherwiſe, if he ſues in his own right, tho* he comes to the by an heir. 
right by deſcent : as, in detinue of charters, which he chims as 
her. Th. D. 36 2 

So he muſt de how heir. 1 Sal. 355. 

Debt by the heir or ſucceſſor ſhall be in the debez and detinet. 
4) Bd. 3. 23. b. 


In an ation ane an heir, the defendant muſt be named heir. (2 E. 2.) 
Vide Abatement, (F. 20.) | In an action 
But it is ſufficient if he is ſo named i in the count, tho' nothin the << aig an 
writ. Reg, 140. 4. _ 
And, if it be againſt the heir of an 1 the plaintiff muſt ſhew _ 
bow heir ſpecially, for againſt him as heir generally to A. if he 
pleads that he has riens per diſcent from A. it ſhall be found for 
the defendant. R. Cro. Car. 151. | 
If it be againſt an 8 in gevelkind, it ſhall be againſt all the 
fons x a7 Bro. R. 195. Bend. pl. 205. 
By th ef 3&4 V. E. M. 14. an action may be brought 
%ainſt the heir ah, deviſee of Fo, land; ointly. (Aft. 243. 
in an action againſt an heir on a 3 Se. of his anceſtor, 
lhe plaintiff muft ſhew that the heir was bound. 
do, in an action upon an aſſumgſit to ray the debt of his anceſ- 
tor. R. 2 Sand. av 1 R.. cont. 1 Sid. 3 
And the omiſſion ſhall not be aided * verdict. K. 2 Sand. 
3b. Ray. 128. 1 Vent. 159. 
But it may be amended. Lut. 508. 
Debt againſt an heir on the bond of his anceſtor hall be 
In the debet and detinet. Pl. Com. 441. 1 Dy. 344. 5. R. 
3 342. 2 Leo. 11. K. 1 Lev. 130. R. Fon. 87. Reg. 
a, 
And, if the heir received ſufficient out of the land, and died 
Cy againſt him, debt hes againſt his executor, Semb. 
And 
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(2 E. 3.) In 
Pleas by an within age, 
Cl. Af. 


Heir. 


Vide Aſſets, 
(A.—B. } 


1 


p L E A DE R. 


And there is no need to ſhew in a declaration, that the heir had 
afſers ; for it ſhall be intended prima facic. Dy. 344. b 


But in an action 


againſt an heir, it is ſufficient that he i 


named heir to him who was laſt ſfeifed. Tx 

So, if A. tenant for life, remainder to his eldeft fon in tail, e- 
mainder to A. in fee, dies, and the eldeſt ſon enters and after. 
wards dies without iſſue, debt lies againſt the youngeſt ſon, as 
heir to A. without naming his elder brother. R. Sho. 248, 


3 Lev. 286, 287. 


3 Mod. 253. | 


So the plaintiff need not ſhew how the defendant is als ; ſorit 
does not he within his knowledge. R. 1 Sal. 355. 


F 


So the omiſſion of det ſhall be aided after verdict. Sem. 1 
Sid. 34%. K. 2 Mod. Ca. 356 2 


In an action againſt an heir in the place of his anceſtor, if he is 


Bro. R 


he may pray that the paro may demur till his full age. 
401. Vide Enfant, (D. 1.) 
So in debt againſt heirs in gavelk:nd, if one be within age. 4f, 


Ent. 241 195. 


Or againſt parceners. 3 Co. 13. 4. 
But if all are outlawed, and the others are pardoned, but not 
the infant, the parol ſhall not demur for the nonage of the infant. 
R. Mo. 74. Dy. 239. a. Bend. pl. 205. 
And at the full age of the infant there ſhall be a re-ſummons 


againſt all the co-heirs. 


Br. R. 196. 


Butz the heir cannot plead that the executor, or adminiſtrator, 
has aſſets. Pl. Com. 439. 5. R. Dy. 204. ö. 1 And. 1. 

Or, that there is an executor, or adminiſtrator; for the obligee 
may ſue one or the other. R. 3 Lev. 182. K. Bend. pl. 142. 

Or, that there is another action depending againſt him as ex- 
ecutor. R. 3 Lev. 303. 4. | 

Or, that the plaintiff has recovered part againft the executor or 


adminiſtrator. 


Semb. 3 Lev. 304. 


The ſafeſt way for the heir is to conſeſs the action, and ſhew 
the certainty of the aſſets deſcended to him. N. Com. 440-9, 
Or, if he has no aſſets, to plead riens per diſcent. Lut. 290. Bro. 


R. 195 


Or, if he has only a reverſion after an eſtate tail ; for he may 
Plead generally. Mothing by deſcent. 3 Lev. 287. 

Or that he has paid debts to more than the value of the lands 
deſcended to him. R. on demurrer. In C. B. Buckley v. Nightin- 
gale, M. 12 G. Str. 6650 x | eb, 

So he may plead, , nathing but a reverſion after an eftate fir life 
or years. Aſt. Ent. 262. Dy. 373. b. Lut. 443. | 
Or, except ſuch lands and alſo a reverſion. Tho. Eni. 208. 


Cery. 


* 


Go. Lit. 223. a. 


But he cannot plead a recovery of dower by a decree in Cu- 
8 | 
So an heir may plead a releaſe to himſelf. 2 

Or a releaſe to the executor, or adminiſtrator of the obligor- 


Or 


PLEAD ER 


Or a bondſby the executor, or, adminiſtrator for the ſame debt. 
R. 1 Mod. 22 1. 225. Vide poft, (2 W. 46.) 1 
Or retainer for his own debt. Q; 2 Fer. 62. 


10 retain on that account. 1 Term Rap. 454. 


Semb. Lut. 444- 2 5 
If he has a reverſion, that the leſſee entred and the reverſion 


deſcended. Dub. Lut. 444. 3 : 
And he cannot pray a delay of execution during the term. R. 
1 Sal. 355. | | 


Hf. Ent. 240. Dy. 344. 6. Bro. R. 195 
z the purchaſe of the firſt writ, Lut. 290, Wc. 


Yor prater is idle, and the plaintiff ſhall anſwer to the material 
part only. R. O65 Þ 


ifendant had aſſets by deſcent before the original purchaſed. 

After riens per diſcent pleaded, the plaintiff may pray execu- 
tion of 7 * cum acciderint. 8 Go, 134. a. 2 Sand. 226. 1 Sid, 
48. 1 Rol. 577 To 

r I riens per diſcent præter, he may pray execution of aſſets 
confeſſed. | 

Or reply that the defendant had aſſets z/tra. 2 Mod: Int. 222. 

And if he replies aſſets ultra, he may waive it, and pray judg- 
nent of aſſets confeſſed cum acciderint. 1 Rol. 57. | 

And now by the f. 3 & 4 V. & M. 14. that he had aſſeis 
before the original purchaſed, or bill filed, and if it be found ſo, 


10 the value of the ſale, tho the alienation made boria fide ſhall be 


it force. 


(Med. 123. | Is : 
And it need not ſay, to the value of the debt; for the value is 
vt material. Semb. 5 Mod. 123. Rs * 
do the defendant eannot by reſoinder ſay, that he has paid an- 
aher debt to the value of the aſſets ſold. 2, 5 Mod. 121. 123. 


If the heir confeſſes the action, and ſhews the certainty of 
ſets, he ſhall not be charged in perſon, goods, or other land; 
cept what he had by diſcent from his anceſtor, . Pl. Com. 440. 
Town Jud. 67. Rol.11« 1. $0. 10.1. 33. Ts 
I he pleads, riens præter à reverſion, the plaintiff may take 
ſagment for debt and damages de revertion' prædictꝭ levand” cum 
_—_ V. 373.6. . 1 _ ; wes E 4 | 

1. V. 1 


— 


To debt by an obligee of his anceſtor; the heir cannot plead 
that he has laid out money in repairing the premiſſes and claim 


If the heir confeſſes aſſets, he ought alio to confeſs the action. wp 


So if he pleads, riens per dilcent pra e ee fon ade 5 5 
elan tail, the plaintiff may Pang afſets deſcended generally ; 


So by the f..3 4 W.& M. 14. the plaintiff may reply that the 


do the heir has aliened, the plaintiff ſhall recover againſt him 


And ſuch replication ſhall conclude to tlie country. 2. | 
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To riens per diſcent the plaintiff may reply, aſſets defrnded. (2 E. 4.) 


Replication: 


Or a writ purchaſed by journeys accompis, and, that he had aſſets | 


(2 E. 8.) 
Judgment 
againſt an 
heir. 


* 


|  BLEADER | 
' But if the gra? r falfe plea, which he ktows of hitogy 
knowledge to be falſe; there thall be judgment againſt him gene. 
rally, and execution of his own proper lands and goods, 2nd 
againſt his body, by capias ad fatrsfaciendum, like as for his own 
proper debt. H. Cont. 440. a. 2 Rol. 01 J. 40. | 


* 


So, if he pleads rains per diſcent, and it is found againſt h: Pp 
eb Dy. — 2 2 Leo. 11 * b 
So, if he pleads payment by his anceſtor, and it is found againf 9 
him. N. per 3 N Dots. cont. Sho. 78. Vid infra. 
Or payment by another bond. R. Cartl. 93. p 
; HE the aſſets found are ſmall, and not to the valte of (hs 1 
ebt, - OTE | | 
So, if his plea be falſified in part by a jury of H. tho' the 2 
trial ought to be by a jury of H. and M. Semb. 2 Lev. 11, lp 
So, 1t the plaintiff ſhews to the court, that the defendant has be 
received from the death of his anceſtor, before the original ſued, WAI # 
affets out of the profits of land which defcended, and the defend 6 
ent does not deny it. R. 2 Rol. 5 1. I. 5: Per Dy. f 
So, if judgment be againſt the heir by nil dicit. Nl. Cn - 
a. Cont. Dy. 81. a. but R. acc. in marg. ibid. R. Ii Tt) 
522, Cro. El. 692. Vide f. 3 © 4 N. & M. 14. [8 au th 
* Cont. Fon. 88. Acc. 2 Rol. 11.1, 45. 70. 1. 4%. C e 
Or, by non ſum natus. PI. Com. 440. a. Cent. Dy. 91 1 
Fa marg. cy Dy. 344. 5. Cont. Jon. 88. Acc. 2 Rid. +1, 2 
45. 70-4. 50. | ; | : 
65, by confeflion. N. Com. 440. a. if he does not alſo then 5 
the certainty of the aſſets. Dy. 344. 5. Vide fl, 3 C4 N. & a% 
M. 14. Cont. Fon. 88, Acc. 2 Rol. 71. J. 45. 70.1. 45. * 
So, if judgment be again the heir upon demurrer. H. Cn. 
440. 6. Per f. 3 ©4 W.&@ M. 14. | | In 
Or by any other means except confeflion and ſhewing th 8 
| certainty of tlie aſſets. N. Com. 440. a. | 9 
By the f. 3 4 V. & A. 14. a deviſee of land; who is ſuable 1 
with the heir by that ſtatute, ſhall be liable for a falſe plea by * 


him pleaded in the ſame manner as the heir ſhould hare been fo 
a falle plea, or not confeffing the affers deſcended. 
But if there be judgment againſt the heir upon a falſe plea, 2 
=> his _ debt, it ſhall be only of a moiety of all his lands 
3 5 
, in ſeire facias againſt an heir, for he is charged as fertenant 
Cro. Car. 296. 313. Sos 5 
And the plaintiff ſhall have his election to take judgment again: 
him, as for his proper debt of the moiety, 'gr to take judgment 0 
all the lands, which he has by diſcent. R. Jon. 88. 2 Ka. 7! 
J. wit. & l. 10. D. Poph. 155. 
| Yet if he takes judgment for the lands which deſcended, 1 
s 2 N. bal it does not appear to be by the plaintiff's afſent 
2 71. J. 20. | | 
Tho! it 15 found by the jury, who find the iſſue, or by write 
inquiry, that he has lands by de/cant. R. 2 Rob. 51. d. 30+ y 


— 


Pot in a ſcare Facias upon a juigment or necognizdnce; againſt | 
*n ws if ure a falſe plea, the judgment hall be ſpecial 
aeainſt him for aſſets which deſcended by. 81. 4. in mary: R. 
1. 87. Carth. 93. Vide fupra. "FR 8.4 
So, in debt againſt an heir upon a deed of his anceſtor, who | 
pleads nap l Factum, and it is found falſe, me Juggwent —_— |, BP 
be only for aſſets which deſcended; for it was not falſe in his 2 
own knowledge. R. Gro. Car. 437- 3 5 
$o in annuity againſt the heir on his anceſtor's giant, who 
pleads on e fa&um, and it is found againſt him, the ꝓlgintiff maß 
have judgment for aſſets which deſcended. K. 2 Hul. 71.4. 15. 
So by the Af. 29 Car. 2, 3. (which makes a truſt in fe · Nniple, 
and alſo an eftate pur ater vic, which comes to the beir as a 
ſpecial occupant, aſſets in the hand of the heir) no heir, who 
becomes chargeable by that act, ſhall, by reaſan of any kind of 
zlea, confeſſion, or xent dedire, be chargeable 10 pay.out of this 
oun eſtate. 12 h 8 N 3 I 
80 by the fl. 3 3 4 H. S M. x4. i the defendant pleads Tens 
ter diſcent the day of the original or bill filed, the plaintiff may 
reply, afſets before the ai and af it is found for the ꝓlaintiff, 
the jury ſhall inguire of the value of the lands deſcended, and 
thereupon judgment and execution ſhall be awarded. 


Executian Wall be againlt «hÞ heir, Far the whole of the Jand da E. 6.) 
teſcended. 3 Co. 12. a. I. om. 441. a. Serb. Dy. Ba. 4. eution. 
In. 87. 2 Rol. 71. J. 50. | . 5 

And, if land deſcends to the eldeſt ſon, and other land, being 
0! the nature of B:rough Angliſb, deſcends to the youngeſt, the 
whole ſhall be taken in execution. Fon. 88. | 8 

So, if land deſcends as well on the part of the mother as 
u the part of the father, the whole ſhall be taken. 3 Co. 14. 4. 


Þn.'$6. | | „„ | 

So, if land deſcends to parceners, the whole ſhall be taken. 

So, if land of the nature: of gavelllind tlefcends. Jon. 88. 

And if execution be ſued againſt one ſon or daughter only, it 
ma be avoided hy ſoire fadias, r audita gnorele; tar all de hairs 
aught to be contributory. 3 Cc. 13. A FA 

there be an action againſt an hair by H. and afterwards an- 

her action by B. who has judgmentifiait, he ſhall have rc. 
Ad lene." Md :Ag'3: 

lf there _ heir, and 5 t thereon. 
le execution ſhall be of the land in his hands, which deſcended, 
bo be has paid to ether creditors to. the value of ithe Jand in his 
lands. Xu. 63. b. RS, kN 1 2 
But if there be judgment againſt the · anoeſtor, who afterwards 
ers part, and dieg, andexeautian be ſuell againſt the hair. only, 
4 15 _ ; * he ſhall not have contribution againſt the alienee. 
3 . 12, 6. 4” 

So, if there be judgment again an heir on ail dicit, the plain- 
U ſhall nat have, a hi ad fatifaciendute againit him: for it 
dot his proper de ht. 1 X cont. 74. AI. 692. | 8 
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596 PLEADER 
So, if the judgment be againſt him on non ſum znformitun 
on lands are aſſets in the hands of the heir. Jide Ape, 


(2 F. 1.) In Actions by and againſt an Allignee. 
r. :) In an action by an aſſignee, the plaintiff muſt ſhew hop 


In an action ee. 73 
oF me. 1 he ſues for rent upon a leaſe by another, he muſt ſhew 2 
* 1 eftate or title to it. R. Gro. El. 53. | 
| ut if he ſhews an aſſignment, it is tufficient; tho' he does 
= name himſelf affignee. R. 2 Cro. 240. R. per 3 J Ci. 
Zl. 823. 5 | „ 
So, ir an aſſignment be by huſband and wife, where they were 
ſeiſed to them and to the heirs of the huſband, it is ſufficient to 


declare as aſſignee of the huſband; for the eſtate for life of the 
wiſe is merged. R. Cro. Car. 285. Fon. 305. rl 
ü % { 
(2 F. 2.) In debt for rent againſt the devifee of the leſſee, the plaintiff * 
In an action muſt ſhew an entry by the aſſent of the executor, or virtute ga- Bur 
. againſtan 7jonzs. Cro. L. 535 | "© i 
aſſignee. Butit is ſufficient to charge the defendant as aſſignee of B. to kart 
| whom the leaſe is made by which he covenants to fepair; tho end 
ke be only executor, or adminiſtrator, to ſuch aſſignee. R (1 
Carth. 519. | | N 
| | 80 
As to proceedings and pleadings in account, vide Accimp!, t04, 
(E. 1, &e.) „ ([ 
0 pa 
. ; p 5 . : i 5 1 
(2 G.) Pleading in Aſſumpſit what Pleas good. Wl % 
| | | Or 
5 (2 G. 1.) Non Aſumplit, Sc. . nf 
8 to a declaration in afſump/ft, vide Aion upon the Caf , 
upon aſſumpfit, (H. 2, &e.) | 3 : a ſpec 
Pleas in afſumpfit are, 1ſt. non afſump/it, of whioh vide Action Hy 
upon the Caſe upon Aſſumgſit, (H. 5.) | gs (If 
2d. Men aſſumgſii infra ſex annos. Of. which, and rephcations muſt b 
thereto, vide Action upon the Caſe upon Aſſumpfit, (H. 6,7.) 

3d. Another promiſe with a traverſe of the promiſe in the decla- 
ration: but this is a bad plea, for it amounts only to the general | 
iſſue non aſſumpſit. R. 2 Rel. 350. Pide ante, (E. 14.) Wit 
Not guilty is bad on demurrer, tho“ good after verdit- H Wh 
Maxrſbam v. Gibbs, M. 9 G. 2. Str. 1022.] : 119 
. (2 G. 2.) Tender. fn _ 

So the defendant ma plead matter in excuſe or diſcharge : u. 
before a general imparſance, he may plead a tender, and alwa) 80 6 
mad. 226. 238. Gift, 203. „Atende I 
© 55 0 


ö 


. 


. 


de 


uf is outlawed. Co. Lit. 128. 5. 3 Lev. 29, Lut. 1512. 
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A tender of bank notes is good, unleſs. ſpecially objected to 


on that account, at the time. 3 Term Rep. 5 34.” R 
If A. B. and C. have a foint demand, and C. a ſeparate de- 
mand on V. and D. offer to A. to pay him both the debts, which 


4. refutes without objecting to the form of the tender, on ac- 
count of his being intitled only to the ſoint demand, D. nay; plead = 


his tender in bar of an action on the foint demand, and 
ſtate it as a tender to A. B. and C. 3 Term Rep. 683." _ 
f the tender 18 one day after the day of payment in a 
iffory note, it is not good, May v. Cooper, M. 8 G. Br. 
36.] *22are whether it b not ſufficient,” if made before the com- 
mencement of the action? | DE 
[After an imparlance had by executor, he ſhall not plead ten- 


der by the teſtator, and that teſtator and executor were and are 


always ready to Pay! Mood v. Ridge, M. 5 G. 2, Bert. 376. 
[After general imparlance, leave to plead tender may be in the 
firlt four 2 of next term. Barnes 343. 354. 5 
On want of time for the poſt, declaration delivered late, de- 
ſendant may have leave to plead tender after the four days, 
Barnes 35 1. 353. 357+ 361, 302.) . „ 
[So if plaintiff amends his declaration, defendant may have 
lare to plead tender as of laſt term, or that plaintiff accept his 


.ender of the preſent, Barnes 359-] 


[Tender cannot be pleaded after rule for time. Barnes 337.1 
When and how this muſt be pleaded. Vide pot, (2 W. 28.) 


So non afſumpfit to part, and tender of the refidue. Cl. A. 


104. Clift. 22. 


[Detendant cannot plead non 77 10 to all, and a tender as 


to part, Dowgall v. man, 


.11G.3 3 Will. 145. 


Toa tender after imparlance, the plaintiff may plead that as an 


eſtoppel, Clift. 203. 
Or, he may demur. Lut. 227. 239. 
[lf tender ante diem eæhibitionis bills is pleaded, c- ſhall 
tot make up the book with the general memorandum, referrin 
o the firſt day of term, which was before the tender, but wit 
i ſpecial memorandum, according to the fact. Smith v. Key, M. 
12 C. Str. 638. | 8 | 
{lf tender is pleaded, the place is no evidence, but an original 
mult be produced. Barnes 165. 1 . 4 


(2 G. 3.) Within Age. 


Within age. Tut. 240. c 1 | 
When and how it muſt be pleaded, and replications thereto, 
we pot, (2 W. 22.)—ante, (3 C. 2.) ad | 
2 N plead, within age, and traverſe the promiſe.. R. 
J. 14 K | , X38 


(2 G. 4.) Outlawry, 


So, to an indebitatus afſump/it, where the ground of the action 
1 forfeited by CITE. pleaded 4 that the plain 


So, a 
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- $6, va 4 n neruit, tho' the demand be 8 
certainty. K. 2 Vent. 83. Lr. 1514. | 
So, in Heng, vpon a bill of das 
How it Ra de eee, . onde Abatement x" 
How i bar, vide ge, (2 W. 24.) 
FH it be pleaded in bar, and che ourlawry be reverſed beſor 
the day for in che recovd, there th be only a hn. 


deas oute. NN. 771 1 Cs. 484. 
"Otherwiſe; if ke faits to bring in _ record upon the day, 


Ken there wes ng reverſal; for hen there On 
ment. KR. Gro. Cer. 566. wy 


(2 6. 5.) Foreign Attachment. 


So, to af e the deſendant may plead a recovery br : 
reign attachment on a plaint entred before the original or bill 
filed. Lev. Ent. 2. 
And to an indebitatus afſumpfit it ſhall be given in evidence 
upon #67 effurapfit. Lut. 995. 
I the plaint was entered before the original filed. Nr ver, 
Sal. 291. ** Holt, if there was a condenination beſote th 
inal. 1 Sal. 280. 
orig he FF It 25 225 that plaintiff. in ſoreign attachment 
iwore his debt. Fatton v. Iſenionger, M. 12 G. Sir. 641 
When and how it ſhall be ewe d, vide Attachment, (HI) 
The plaintiff may reply 10 it that the debt aroſe out of the ju 
riſdiction. Lev. Ent. 10. R. 3 Lev. 23. 
Or may OP the e. 
Or demur 


(2 G. 60 Compoſition 


So the dg may plead a compoſition with his creditors 
according to the ſtatute. Luz. 266. Clift, 156. 
And it ought to conelude, as it was a releaſe. Lal. 271. for 
CORE ih the nature of a defeaſance. Ar Holt. Vide Comyns“ 
75 
And 1 pleadin it is ſufficient to urſue the words of the 
3 * inter Re and Ci adorth. 7 * in Comtyns's 
p. 112, 
And there is no need of a profert hic in cur. R. Mod. Ca. 58. 
(Ha amn ns's Rep. 112.) 
It 5s ſufficient, if it be for the equal benefit of all the credi- 
= tho“ it be not ſo mentioned in the compoſition. (Fiz 


's Rep. 112.) 
_—_ ſhews that he was inſolvent ; for i it ſhall be (runny 


2 continued ſo, if the contrary does not appear. 
5 

But he muſt ſhew that he was 8 at the beginning ol 
the ſeffians. * R at 


I R & 
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„But to an action brought by one of the creditors of a debtox 
recover his whole demand, the debtor cannot plead an @gree- 
nent between him and his creditors. that they would accept a com- 


raſonable time. 2 Term Rep. 24.* 


the action is founded, was uſurious. IS 

And if it appears by the declaration, that the contract was 
uſurious, tho“ it is not pleaded, there thall be judgment again 
the plaintiff, Lut. 273. | | 


appear. R. Lut. 273. | ; 
Wha ſhall be uſury or not. Hide Uſury, (A.—B.) 
How it ſhall be pleaded. Vide poft, (2 W. 23.) 


(2 G. 8.) Statute againſt Gaming. | 

5. that the money promiſed was won by play, in which the de- 
ndant at one meeting loſt on tick above 100 l. 1 Tut. 180, 
Clift. 200. 5 Mod. 3. 3 

And if he loſt at one meeting above 100 J. ta ſeveral perſons, 
tis within the ſtatute, F. 3 Keb. 67 1. R. Zut. 180. po 
7 play or contract is illegal on this ſtatute, vide Fuftices 
KHace, (B. 42.) | 

How it ſhall be pleaded, wide po, (2 W. 26.) 


| (2 G. 9.) Accord or Arbitrament. 


80 to affumpfi the defendant may plead, accord with ſatisfacti · 
n. R. Dy. 75. ö. | | 88 

Or, arbitrament. wy ogy 195. | 

What accord ſhall be gobd, vide Accord, (B.) 

What arbitrament, vide Arbitrament, (E. 1, &c.) 

How an accord ſhall be pleaded, wide Accord, (A. 1.—C.) 
How an arbitrament ſhall be pleaded, vide Accord, (D. f, 2.) 


(2 G. 10.) Payment. 85 


$ the debates may plead payment of money ſuxta afſumption*, 

t Bro, Ant. 6. R. Sal. 516. 8 N | 

r * ſeems to amount to the general iſſue. R. cont, 
„ 51 3 g 


bayment aftet the laſt continuance, Clift. 202. 


99. lo. 


Ul pays money to him, it ſhall be on that account which he 


poſition, in ſatisfaction of their reſpective debts, to be paid in a 
So the deſendant may plead, that the contract, upon A 


But it ſhall not be intended uſurious, if it does not expreſely 


So, to an afſump/it, the defendant may plead the f. 19 Car. 2, 


* aſump/it to one promiſe, payment to the other, Bro. VJ. 


5 of ſo much in ſatisfaction. Bro. V. M. 93.109. 
a man is indebted on ſeveral accounts to the ſame perſon, 


pleaſes 
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pleol to-declare is to be; but if he gives no direction, the ere. 
itor may apply it to which account he pleaſes. Goddard v. Cx 
T. 16 C. 2. Str. 1194. Sh 
But a note or bill given in ſatisfaction, if it be not under ſez! 
is not good. 5 Mad. 136. | 
A Rated account-cannot be pleaded in bar to an action on 
ſimple· contract. Noades v. Barnes, M. 30 G. 2. 1 B. M. 9. 


(2 G. 11.) Infimul Computaverunt. i 


So to an aſſumpit, the defendant may plead that, fince the 
promiſe made, he and the plaintiff z7/#mul camputaverunt, at 
ſuper com pot ill” ipſe inventus Fuit in arrear, ſo much, which he 
has paid. Bro. V. M. 100. 94. Vide Action on the Caſe upn 
Aſſumfpfit, (G.) | , | 7 

Or he may tender the arrears found on the account in court, 
2 Mod. Int. 144. Fe . 

But an account without payment or releaſe 1s no plea to an 
indebitatus aſſumpit. R. 3 Lev. 238. for a choſe in action cannot 
diſcharge a matter executed. _ EY 

So infimul comput' and payment amount to the general iſſue. 

[On account ſtated between merchant and merchant, the ba- 
lance carries intereſt from the time it is liquidated. Blaney . 
Hendrick, R 11 G. 3. 3 Wilf. 205.] : 85 


(2 G. 12.) Bond for the Money. 


So to an afſump/it the defendant may plead a bond given by 
him for the money demanded. Cl. AJ. 117. Clift. 199. For 
the bond determines the contract. Cro. Car. 415. 2 Co. 33. 
234. Pide 72 (2 W. 46.) | ; 

Or that all the wy are for — ſame ſum, and 3 * 

part, and given a band for the reſidue. Ray. 449. 2 Jon. 158. 
. he may give it evidence 1 Per Holt 5 An. 

And if it be pleaded, it is bad; for it amounts to the 1 
iſſue. R. Cro. El. 201. Semb. 5 Mol. 314. Fide ante, (E. 14.) 


(2 G. 13.) Diſcharge from the Promiſe. 


Sa the defendant may plead, that the plaintiff before the 
breach diſcharged him from the promiſe. Clift. 199. | 

When a promiſe may be diſcharged or not, vide Agion on the 
Caſe upon Afſump/it, (G.) | 


| (2 G. 14.) A Releaſe. 


So he may plead a releaſe after the promiſe. CJ. A. 258. 
A * to ſuch a day abſque hoc quod afſump/it P. Bro. . 


. 8 

But a releaſe upon performance of the promiſe in part quad 
hoc does not — ** promiſe for the reſidue R. 2 Na. 
413. J. 20. Vide pas, (2 W. zo.) 


4 
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(2 G. 1 5.) Performance. | 
So to an afſump/it the defendant may plead a ſpecial per 


formance. 


* 


If the defendant pleads payment, .he muſt ſhew in certain 


what ſum he paid.- R. Mar. pl. 120. Jide Dan. 77. Fide ante 
L. 5.) | g 
| ba a ſum given in ſatisfaction after the day of payment is no 
ood plea. K. 4 Mod. 250. . 

But if the defendant pleads a ſpecial performance: as, pay - 
ment, Sc. upon an zndebitatus aft it is bad; for this 
amounts to the general iſſue only; yet he may plead it, for it 
admits a promiſe. R. 1 Sal. 34. * 
w4 1 Mod. 7. ET 7 | | 

That he performed all on his part to be performed. R. 1 Sai. 


& 7 
Or another promiſe, and traverſes the aſſump/it modo et forma. 
R. 2 Rol. 350. | 'F 


(2 G. 16.) Diſcharge upon Statute for Inſolvent Debtors. 


So the defendant may plead in diſcharge of an execution againſt 


tis body, Sc. a diſcharge according to the ſtatute for the relief 
et inſolvent debtors. Sal. 521. Lev. Ent. 65. 


And if the plaintiff demurs to it, he ſhall have judgment, but 


20 execution againſt his body; for the demurrer confeſſes the 
272 R > Day. . 5 
* e plaintiff may take his judgment immediately. Cl:f7, 
160. | 


But he ſhall not be diſcharged, if the defendant was indebred 
above the ſum of 500. by the f. 30 Car. 2. at the time of his 
17 . tho' he was not in execution for it 29 May 30 Car. 2. 

2 fon. 208. 

So, it is no plea, if it does not ſhew all things done, which 
nie the juſtices to juriſdiction. R. Sal. 521. 3 Lev. 151, 
ln Halt, Skin. 362. 55 
| f 4. indebted to B. by ſimple contract, becomes a fugitive ; 
alvlrent act paſſes; A. returns, and five months after is arreſted 
tor this debt, lies five months in priſon, and then gives bond for 
be debt, and afterwards ſurrenders, and is diſcharged by the in- 
llvent act, he ſhall not plead it againſt the bond; for he ought 
o hare ſurrendered in reaſonab!e time before he was arreſted, or 
men arreſted, have brought hab. cor. and been ſurrendred. R. 
1 dnurrer, Knight v. Preflon. P 9 G. 3%. 2 Will: 332.) 

A promiſe to waive the benefit of an act for inſolvent debtors, 

Pay the debt on requeſt, will revive a debt barred by that 


but the requeſt muſt be made before the action brought. * | 


$o, if he pleads that by agreement with the plaintiff he paid 
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Bl. Rep. 724. Vid. at 798. 992. 1217. I 307. 130 Gove. 
—— 4 the act of 9 G. jt c. 26.; on the 200 of 16 45 
c. 38. and 18 G. 3. c. 52. See Doug. 97—101. 472. (455 


669677. (4-652). | 
(2 H.) Pleading in an Action fo2 a Deceipt, 


S to the original and declaration in an action for a deceipt, 
or in an action upon the caſe in the nature of deceipt, 


2 ade Action upon the Caſe for Deceipt, (F. 1, &c.) 


To this action the defendant generally ſhall plead ner puily, 


Pal. 393- 

And he may plead not guilty to an action fordeceipt in levyi 
a fine in C B. of land in ancient demeſne, whereby it — 
frank- fee, tho' matter of record is mixt with matter of fact. N. 
Tr. 10 An. in C. B. | | ; 8 : ; 


(2 I) Pleading in Trover. 


| \ S to a declaration in trover, Fide Action upon the Caſe am 


lag 
In conſpi- 
racy, 


Trover, (G. 1, &c.) 
e defendant can plead nothing but not guilty, or a releaſe, 


Hide ibidem. 
Not guilty r ſex annos. Lut. g9. 


(2K) Pleading in Conſpizacy, 


S to the original and declaration in conſpiracy, or action 
1 upon the — the nature of a conſpiracy, vide Aon 
upon the Caſe for Conſpiracy, (C. 1, Cc.) 5 
To this action the defendant ſhall generally plead not guilty. 
Anciently it was uſual for the defendants to plead a r 
tion ſpecially, ſhewmg the grounds of the ution. 3 Bul, 
284. 2 Gro. 193%, | Io 
"Yet it is not ſo ſafe, becauſe it is 7autamovnt to the general 


* R. that ſuch ſpecial matter may be * ſor it is not 


ſafe to ſend it to Lay Gens. 20 H. J. 11. 
(2 L) Pleading in an action foz Defamation, 
(2 L. 1.) Declaration. | 
A S to declaration in ſcandelum magnatum, vide Afton on ti 
F 
For ſlander of title, vide Afi on the Caſe for Defamation, 


(C. I, &c.) . . | N vide 
As to a declaration for ſlander againſt a common perſon, 


R. 2 Gro. 1 31. 


Action upon the Caſe for Defamation. (G. 1, &c.) 


PLEADER. 


6.2) . 


69g 


To an 2ftion for defamation the defendant thall plead, not (2 U. 2.) 


gau. Lot. 12911 „„ | 
Or may make a ſpecial juſtification, | - 
The defendant ſhall plead, not gwilty, if he did not fpeak the 

xords in the declaration. - x 
Or, ſpoke them in a courſe of juſtice, or in a manner not ma. 

icious. 2 Cro. 91.  Poph. GGG. 4 
On not guilty pleaded, the truth of the words ſhall not be al- 


lowed to be given in evidence, in mitigation of damages; it ſhall 


be pleaded, that plaintiff may be prepared to defend himſelf. 


Not guilty. 


This was 7e/alvied on at a Mecting of all the judges. Per Zee C. J. 


Underw19d v. Parks, M. 17 G. 2. Str. i200. 


[Where the words amount to treaſon or felony, deſendant 


5 the defendant may plead the ſtatute of limitations. 
Minis age, cont. if he was ſeventeen. Noy. 129. 


cannot on general iſſue prove the truth in mitigation. Barnes 


oy. 1 
So he may plead that the plaintiff did not take the oath men- 


fored in the declaration. Semb. Cro. Al. 169. 


But if the defendant can juſtify the truth of the words, he ſhall (2 L. 3.) 
wt plead, not gailty, but muſt plead a ſpecial juſtification : but - * 


this admits the words, and aids uncertainty in alledging them. When ab 
Fin. 307 © lowed. 


And there may be an implied juſtification of a libel or of 
under from the accafion, (as if read in a judicial proceeding) as 
weil as on account of the ſubject. 1 Term Rep. 110.“ ON 
So, if he can confeſs the words, and by ſpecial matter ſhew 
* not * he ſhall not be put to the general iſſue. 4 
14. 4. e EEE 
And therefore ide words were ſpoken in another ſenſe, the 
(efendant may plead it ſpecially. R. 4 Co. 14. 4. | 
80, if 2 in a court of juſtice, as counſel. R. 2 Cru. go. 
The defendant may juſtify words in /candalum magnatam, as 
rell as in an action by a common perſon; R. 4 C.. 13, 14. Kelw, 
20. R. Pyph. 66. 


But it i no juflification for the ſpeaking, that there was a com- 


von fame that the plaintiff was guilty, Dan. 163. 5 
That he was a bankrupt, without averment that he continued 


K. 2 Cm. 579. ; | 
To the juſtification the plaintiff by ——— ſhall ſay ge⸗ 
rally de inf uria ſua propria, &. 1 Sand. 244. 


1 = peaking, he was . Dan. _ N. Mad. 


Or he ma ſay, that after the crime of which he was aceuſed, 
before f, 


(2 L. 4.) 


Replication 
o it. 


The 
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- cation ſhall 


ſaying you ft 
8 the PEAneif, being a taylor, had veſvet delivered him to mate 


5 How juſtifi- the <a of the words alledged ; 2s, if the declaration is or 
0 


PLEADER. | 
(zL.s.) The juſtification is not good, if the defendant does not congr, BY + 


le my cloth and half yar 4 0 velvet 5 Juftification, that 


a coat, which he made too little, ratione cuj us he ſaid, you fal- 
of my velvet, is not good; for it does not confeſs any words; tho' 
it traverſes the words alledged. K. Cro. Al. 239. 

So, if the declaration alledges an accuſation of returning on 
commiſſion the examination of divers not ſworn, it is no juſtifia. 
tion that he returned one. R. Cro. El. 623, ; 

If the declaration be for ſaying, you are @ thief, and flu 20) 
it is no juſtification that he ſtole a hen. N. 2 Gro. 676. 

If the juſtification be upon a preſentment at a leet, he muſt 
ſhew the matter to be within the juriſdiction. R. Co. El. 492. 
_— that the plaintiff knew the preſentment falſe. Ri 

492. | 21 | 
hg the juſtification is not good, if the words with the circum 
ſtances, by which he juſtifies, are actionable. R. 1 Brounl 5. 

If the defendant ſays that the plaintiff was found guilty of per- 
jury by 3 S. if he does not ſhew judgment thereon, R, 
1 Brown... 11. | 


A juſtification of libellous words generally in the wordsof the 


libel where the libel is general is not ſufficient ; therefore, where A 
the libel conſiſted in printing that the plaintiff was a ſwindler, the lam: 
juſtification muſt ſtate the particular inſtances of fraud, by which the d 
the defendant means to ſupport it, 1 Term. Rep. 148.* _ 
(2 L. 6.) If the words accuſe of felony, the defendant in juſtification and 
What ſhall may ſay guod furatus fuit, fc. 1 Sand. 243, 4. 1 | 
be a good f of perjury, that the defendant was perjured in his anſwer ia * 1 
jaſtigcation. 2, ,1cery. Clift. 103. | | Tp fr 
Or when he was a witneſs at =;# prius ar ſeſſions of the peace. _ 
Or when examined upon interrogatories in chancery. | . 
That he falſely ſwore a debt upon a foreign 1 R =” 
Bendl. pl. 216. 1 And. 12. | Mc... 
That being ſheriff, he ſold the office of under-ſheriff, contrary To. 
to his oath. Bro. R. 97. 22% 4 fl 
| That being upon a jury in a leet, the plaintiff revealed ſecrets Or, 
contrary to his oath. Bro. V. M. 119. on 
So if there is a general pardon, a juſtification for words, which | 
accuſe of treaſon, will be good, if the plaintiff does not plead it; (2 P 
for he may be within the exceptions. R. Ray. 23. 
So, if the defendant juſtifies, and a verdict be thereon found 
for the plaintiff, he ſhall not have judgment, if the words are nd 
aQtionable. N. 2 Lev. 51. i . ory 
(2 L. 9. But the defendant to an action for defamation cannot plead, * | 
What not, that the plaintiff no» Fuit damnificatus modo et forma. R. D) 7 


%. 


26, b. | ; 80 
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80, it is no plea, that the plaintiff was not of good fame prout. 


23 Ku was a common fame that the plaintiff was guilty. 


(2M) Pleading in an action fo a Diſtuꝛbante. 


diſturbance, Vide Action on the Caſe for @ Diſturbance, (B. 
I, 2.) : | . e 1 A 


(2 NJ) Pleading in an action fo a Nuſance. 


and pleas thereto, Vide Action on the Caſe for a Nuſance, (E. 
1,2.) | 


fir « Nuſance, (D. E, k. ar, 
20) Pleading in an action for a Pisfeaſance, 


ſhew, that the defendant was an officer, that it was his duty 

to do, and that he ated contrary to his duty. | 
As, if it be for a falſe return of a writ for an election to par- 
lament, he muſt ſhew that ſuch writ iſſued and was delivered to 
the defendant, being ſheriff, who proceeded to the election ſecun - 


dun exigent' brevis, and that the plaintiff uit debito modo elect', but 
the defendant returned another, elected. N 2 An. Sir William 

n Hale v. Owen. (Reported in Comyns's Rep. 132. 1 Ld. Raym. 

| Lig 

| But, if the declaration ſhews the misfeaſance, it is ſufficient, 

in tho' it omits ſeveral circumſtances, not material: as, if the action 
be for tearing the ſeal from a deed, whereby an annuity or rent 

* was granted, tho it does not ſay, that it was the ſeal of the 
baten or what ſeal, or that thereby he loſt his annuity, or the 

K. 8 was void, or whether it was an annuity or rent- charge. R. 

5 2 Ur, 255. — : | 

ry To an action upon the caſe for a misfeaſance, the defendant 
tall plead, nor guilty, Cro. El, 569. | = 

_ Or not guilty 7nfra ſex annos. Lut. gg. 3 

ich | a | : PESTS 

) Pleading in an action fo2 Negligence. 

un (2 P. 1.) In his Office, &. ; 

L ; 


IN an action againſt a ſheriff, Cc. for an eſcape, the plaintiff 
PW 8 ſhew a judgment againſt him who eſcaped. R. 1 Lev. 
 D; Aud ought to ſay directly that he recovered, and not quod 
W recuperaſſet. Semb. 1 Sid. 305. ya 


AS to the declaration and pleas in an action on the caſe for 


AS to the declaration in an action on the eaſe for a nuſance, 


As to proceedings in a hermittat, Vide Activn on the Caſe | 


TH E declaration in an action for misfeaſance in an officer muſt | 


If 


LEADER. 


If an efcape be out of the ctunter upon x Phint before ons 
ſheriff of Loudon, the action ſhall be againſt the two ſherich, f. 


Carth. 14%. | 
But 5s an action for an eſcape, the plaintiff need not ſhey how 
2 * the original actinm became due. Lur. Tro. Vid. am, 
E. 18. f 
Nor the original, and all the proceedings thexeon, for it is ſaſ 
en quod cum vocuperaſſet, A. R. Cro. Al. 8 


Nor ſhew the original, &. tho the eſcape was of one outlay | 
by maſſe proceſs, Jor it is ſufficient to ſay, uad cum Implecitaſ, . 
WV. Jul. 10%. . ä — | 

e that he did got find bail, 2 in the ; 

edan ler fs interim inuniat manacaptones; ſor it will 
che other . if he found them. R Sho 162. enger. þ 

Nor ſay, that the debt was not ſatisfied, for it hall mot be fur- bi 
poſed. R. 1 Rol. 7. = | 66 

To this the defendant ſhall generally plead, 22 guilty. 

Bur if che action be for nat returning a writ, Sc. the defendant 
may plead gd pertinum ad alem. E | 

So in an action for an eſcape, the defendant may 1722 the 

permifit ire ad largum. 5 C5. 89. a. 10 Ed. . 10.4, © ] 
Or, nul til record. R. Hob. 209. - "4 
So, quod non arreflavit. Afb. Ent. Ent. 14. tal 
DPuod recenler infecutus fun. 3 K. 52. id. Ent. 195. 198. wha 
And à voluntary return of a ene afrer an eſcape, before B 
action brought, is equal to a retaking on a freſn purſuit. 2 70. plan 
Rep. 126.5 | 4 
* the . 8 Sy IF. 3. 27. it mall not be allowed in eri bes 


dence, without plea. 

By the ſame /tatute, plea of freſh ſuit ſhall not be allowed will- 
out ah afiidavit chat the eſcape was without confent. 

That he ws reſcued _ an arreſt upon meſne proceſs. Lit. 17 
K. 3 Lev. 40. N. 2 Lev. 144. KR. 2 Cro.419. F. cont. i 
. 868. K. acc. 16 Ed. 4. 3. File infro. | 


A re/cous may be pleaded, without ſaying that he returned rhe 
reſcous. R. 3 Lev. 45. 2 Lev. 134. * | 2 a 56 
Under a count for a whuntary eſcape, the plaintiff may givt 6. 
evidence of a negligent eſcape. 2 Term Rep. 126% 1 50 


If an action be for a voluntary eſcape, he may take by proteta 
low that it was not voluntary, 9 recent 11 R. 
ent. 217. f . | 
here is me nec] to traverſe that ſhe xſeape MN vu 
R. Lat. 201. 2 Term Rep. 126.“ 


But the defendaat cannot ſay that the party afterwards a if 
e. at the return of the _ Tut. 72, 73. „ 4 4 
Bo the · defendaot æannot: lend a means to an eſcape upon 2/1 * 
diam proceſs. K. 3 Lev. 46. E 1 


Nor upon meſue proceſs. Mo. 852. . pra. 
. Tho'the arreſt he upon a hatdhat, hereon there of 1 
does not appear. Mo. 852. | 2 


1 PLEADER 

But ke {hall not plead, in an action for not keeping a ferry 
where he ought, that he erected a bridge there. S 1 Sal. 12. 
Pie poſt, (2 S. 2.) | 


(2. 2.) In keeping a Dog & 
A declaration for a neglect in keepin his dog, horſe, cattle, 
c. muſt ſay that the defendant was ſeem of the miſchievous 
vality. 2 Action on the Gaſe for Negligence, (A. 5.) 
So, if _—_ or /cienter is omitted, it will be bad after verdict. 
R. Sal. 662. = a | Ch Red 
But quod habuit ſuem ad mordendum animalia conſuet will be 
well after verdict: for it ſhall be intended to have been proved 
that they were animals of which the defendant had notice, and the 
biting of which was a damage and loſs to the plaintiff. R. Sal. 
2 | a 


To ſuch action the defendant ſhall plead not guilty. 

Or that the dog made an aſſault upon his dog. | | 

So, to every action on the caſe for misfeaſance or nonfeaſance, 
the defendant ſhall plead act? guilty. | | 

But in action on the caſe for nonfeaſance, it was reſolved, that 
the defendant ſhall not plead at guilty, tho' in an action for miſc 
falance he may; for not guilty to nonfeaſance are two negatives, 
which do not make an iflue. Cro. Hl. 56g. es 

But it is no plea, that he made the thing more beneficial for the 
plntiff; for this being a voluntary act, it does not excuſe him 
tor the neglect of his-duty :. as, in an action upon the caſe for not 
keeping a ferry, it is no plea, that he erected a bridge, which 
vn more commodious. X. Sho. 257, i 


(. P. 3.) In keeping Fire. 

A declaration in an action, founded on the cuſtom of the 
talm, for not taking care of his fire, muſt ſhew the cuſtom of 
the realm, and the damage by the defendant's neglect. 4/b. Ent. 
# 56 Vide Action upon the Caſe, (B. 2, 3.)—#er Negligence, 

kad therefore, if it enlarges to foreign matter, it is bad 


8 
Bu it need not ſay, zime whereof, Cv. for ſecundum lagem et con- 
ututnem regn: is ſufficient. R. 2 H. 4. 18. 3. Fide Action on 

the Caſe for Ne hgence, (A. 6.) ET | 
And it is ſufficient, if it ſays, ne dumpnum alicui eveniat, tho 
X13 not, alicui vicind. 2 H. 4. 18. N. 3 Lev. 359. . 
1 ignem ſuam, tho he has no property in the fire. 
4. 1 2. ; 55 : 1 8 ö 
1 yon action the defendant may plead, - ae guilty. 9 
e may plead fas t meſſuagium per quod, 

ud traverfe f wy in keeping his fire. 1 Bro. Ent. 2 | 
by the #. 6 As. 3r. if an action be brought againſt any, in 

" ol _ or chamber any tire accidentally began, or m_ 


68 P LE A D E R. 
ching done by virtue of that act, the defendant ma 

general iſſue, and give in evidence the ſaid act; and ' Fen te 

tiff be nonſuit, — or have a verdict againſt him, he hal 
pay treble coſts. e 


20 Pleadin in an action againſt a com 
1 | hy ng 2 


As to the declaration againſt | 2 common innkeeper for the 
| ligent keeping of the _ of his gueſt, Y:de Aion tur gen 
: ne Cafe for Negligence, (B. 1. bo oY þ 
To this ation the defendant ſhall plead, not guilty. PR: 
Tho' he has matter of excuſe; as, that his inn was full, &. D 
1 And. 29. | „ 5 
(2 R) Pleading in an action againſt a common WW ** 
85 | carrier. ; "Ss A 
A S to the declaration in an action againſt a common carrier * 
and pleas thereto, Yide Action on the Caſe for Megligenci, A 
(C. 2, 3. 5 * 1 a 
tute 
: : OT ; As, 
(28) Pꝛoceeding in actions upon ſeveral tn þ 
SBtatutes. 1 5 
W HEN an action lies upon a ſtatute or not, Vid Ain un commi 
Statute, (A. I.—hB.) | ; : nencec 
How it ſhall be ſued by qui tam, Gr. or the party grieved, And 
Vide Action upon Statute, (E.—VF.) fatute 


When the ſtatute ſhall be recited or not, and how, Vide Adim WY tercot 
upon Statute, (G. H. I.) | 2 8 


(2 S. 1.) Upon the Statute of Minton 13 Ed. 1. of Hus and Cry. "re 
Pide H- If an action be commenced upon the ſtatute of hue and e. But t 
_ 13 Ad. 1. the plaintiff muſt take out his original. a ſuffci 
(S. 1,&c) And the ſuit in B. R. as well as in C. B. \muſt be commenced And i 
by original; for the inhabitants of « hungre cannot be in the erz ve 
1 of the marſhal. R. 3 Keb. 126. Vide 2 Sond. 315: Wil. uot 

od. 296. | | 1 
And original uſually recites the ſtatute, Th. Br. 14. 1 * 2 
Bro. Ent. 99. 2 Sand. 374. 4 Mod. 2 5 * 
＋ In Le- The original ſhall be teſted forty days + after the robbe 2: 


nerd, itis otherwiſe it is error. R. 2 Leo. 12. Fide pot, (2 8. 40 „ 
12 d, Bolf cauſe the hundred is not liable, if the robber be taken wk 
yeo. days after the robbery was committed. Doug. 704: (678) 
And within a year after the robbery. R. 1 Brown. 150. 

And the day on which the robbery was committed, 15 10 


7 included in the year. Doug. 465. (448.)* 


Fr ADE © W 


But, if Jef tay of the robbery be tiſtakeh, it may be athentled, 
run 
1 ſeveral _— robbed together, they cannot join in an actioh 
againſt the hundred, except where * are joint owners of the 
money ſtolen. R. Dy. 370. 4. 2 Leo. 
{It is amendable, not being K. alles Merrick v. Hut- 
bred of Ofulften, H. 117 G.2 R H. 409. Andy. its] 


The declaration muft be againſt the inhabitants ofthe kuncked (2 8. 2.) 
enerally. i My * N 
For if it is againſt any by ame, and all ate not fiamed, it is bad. mu 

R. 2 Keb. 126. Adm. cont. Bend. pl. 157. 3" pie th 
Declaration need not recite the original at large. . Fer Kal. of the hun⸗ 

1654. Mills 26. dtred genes 
dan need not recite more of tlie ſtatutè than is perti- rally. 

nent to * action. R. 2 Vent. 215. Vide Action upon Sia- 

tute, (I. 

yo, therefore may omit the part of the act e the | 

hing of houſes. 2 Ven. 215. 


And if it recites the ſenſe; though not i exact words ot the (18.3) 
ſature, it is ſufficient. Vide Action upon Statute, (I.) | Reciting 
fi if it is, quod reſZ 917 ro male wy. =; where the ſtatute !f\c ſtatutes: 
lays pro corporibus ma 2 dn. N. 2 Pent. 215. 


The declaration muſt ſhew the time, when che robbery was (32 8. 4) 
committed, whereby it may appear that the action was com- Muſt ſhew 
need after forty days fince the robbery.' K. 2 Leo. 12. the time o 

And the forty days for taking the thieves are limited by the the robbery. 
faute of Minton, (for the 28 Kd. 3. 11. is only a confirmation 
berof) and therefore they, who ſay that half a year was allowed 
the ſtatute of Minton, are miſtaken. N. 3 Lev. 320. | 


do the declaration muſt ſhew the robbery. to be within the a as SY 
undred, and upon the highwa ad 
But tho the parifh be miſtaken; if it be within the kandred, * yo 
i ſufficient. R. 2 Leo, 1758. Ow. 77 3 
And if the pariſh be not alledged 2 the n it is good 5 
dier a verdict. R. 3 Mod. 258. 
do, if it does not appear that the robbery was in the — 
: tall be aided after verdict, R. 3 Mod: 258. Sho. 
. 221. Carth. 71, Vide Handr:d, (C. 44) 
o if it does not appear that the robbery was by daylight R. 
11. 258. Garth. 7 i. 


$o the declaration muſt alledge that he made ek beet a (28. 6.) 


my robbers. Cont. for the declaration need. not The it. oath weg. 
614, Vide Hundred, (C. 4.) A 1 

t is not neceſſary to aver that the juſtice was ſuch at the time. **** 

| gh v. 1 of Offulten, H. 11 C. 2. B. R. H. 409. 


. -R2 - Ls 


plc of peace, purſuant to-the %. 27 Bi. 15. that he did norMuttlleige | 


2 — — — — — 2 


W „EAD ER. 
| 11 the robbery was by four, oath, that he did not know then, i, 


- not ſufficient, without nec corum aliguem. Per 3 N. Ny 21. ſui 
Dub. 3 Lev. 328. 12 G.. 62. „ fr 7 > s a 
So the declaration muſt alledge that the plaintiff gave notice oſ 
(2 8. 7. e da | 
Apd cetice. THESOODEIF. + - ; | 
> [It is not neceſſary to aver, that the high-conſtable was theonly an; 
one, nor that he was ſuch at the time. Merrick v. Hundred of 
Offulfton, H. 11 G. 2. B. R. H. 409. Andr. 115,] / 
55 | We 
| (28.8.) So 7 en, ml alledge, that the plaintiff has the pro hun 
And pro- perty or the 8 8 ILOICN, 25 : 8 5 : tor 
. perty of the It a ſeryant be robbed of his maſter's money, he may declare he 
4 de pecun 1þftus guerent propr. R. 4 Mod. 303. N. 2 In. B. 0 
1 5 And if the plaintiff declares de pecun in cuftodia ipſius quret, they 
th without ſaying de pecun querent propr it is bad. R. 2 Send {l 
— | 5 : . chie 
. where the plaintiff declares that he was robbed a bin aver 
5 :pfrus guerent propriis, and of other s In Cuftod:a querent on M. 
8 emurrer to the whole declaration, the plaintiff ſhall have judg. 
ment for ſo much as is well alledged, and ſhall be barred o hr (25 
the reſidue. R. 2 Sand. 379. Vide ante, (C. 33.) F 
» | | | 
(28. 9.) 8c the plaintiff muſt name the goods ftolen in his declaration trebl 
And par- particularly; for it is not ſufficient to ſay, guod diverſa bona ceje- 612, 
 ticularsof runt. R. 2 Sand. 379. Vide ante, (C. 21.) Bu 
them. But he need not in the writ, if he particulariſe thkm in he 14, 
| declaration. 2 Sand, 379. | An 
| 12 as much certainty as in 7rover, &. is ſufficient. 2 Sand A. 2 
ö 2 3. | þ | 5 An 
6 SE pris Sz 2 | | teſtatc 
8 8. 10.) The declaration mult conelude contra fermam flatuti, for contr & 
uſt con- formam flatutorum is bad, the action being founded upon the / tnhes 
clude contra Mint. 13 Ed. 1. only, and not on the ,. 27 El. R. Til. 116 Or 
— 4 I Vent. 235. n f ; : 912, 
| py db But contra formam flatuti, without more, is ſufficient; for i 80 
(G. 5, 6.) hall be intended the ,. of Winton. RN. Tel. 116. N. 125 and of 
2 Cro. 187. Merrick v. Hundred of Offulfton, H. 11 G. 2.Þ.R. le 
409. Andr. 115. | 68. 1 
Ty (28. 11.) To an Ao ainft an _— = defendants may ſuſſe 1 
4 Os 2 * t by confeſſion; or non ſum informatus. | this fla 
| ow. . r the defendant may plead not guilty. Vid. Ent. 221. 1 An = 
Jö they may plead, hst. he plaintiff did not make kue asd oY 
| to give notice of the robbery. Co. Ent. 350. 4. 1; Debt 
But Semb. cont. for the plaintiff need not make hue and * 1 tenants, 
ö by the F. 27 El. 13. he ought to give notice to the next vil, « Or, 
| 'hamlet, and this ſhall be proved-on not guilty. Yide Hundrt le oecu 


AC. 2. 4) Tp . T 


1 - 
w 


ey ma lead that they took one of abe robbers on fen 

Say ent. At Vid. — (C. 4 1 
But it is no plea for the hundred, that = wn freſh uit, ir 

they did not ake any of the robbers. R. re 370 42. 


If the 3 ee after Me a venire gau. an be 64 8. 12.) 
x:arded to the next ne Theſ. Br. 144. Muire fa. 


27 £1458 
As to 14 ment againſt the hundred, Vide Hundred, c. 5. ) 
If 1 mu judgment for the hundred, the Ks of the 104 525 
hundred may ſue for coſts by debt or ſeire facias on the judgment; 
for tho no corporation, they ay have an action quoad hoc. R - 


05 if the plaintiff be in exeution for the coſts, and eſca 3, 
they may have an action againſt the ſheriff for the eſcape. bid. 
[lf the record is ſaid to be taken before the /econdary to the 
chief clerk, it is well; and the court will take notice without 
zverment, that he was len officer: Merrick v. H. of Ofulfion, 
M. II G. 2. B. R. H. 40g. Auar. 115⸗ | | 


28. 14.) Upon the St. 2. 6 2&3) E.. 6. 1 4. for Tithes, 


Adion of debt lies on the ft. 2. (or 2 & 3) Ad. 6.1 * for the (2 8. 14.) 
treble value for not ſetting out his predial tythes. 2 Iuff. 650. 5 wu? it 
612. R. Cro. El. 608. 613. 621. R. Mo. 710. | 

But it muſt be by the party alone and not by gui tam, E R. 

Me, 911. Cro. Al. 62 1. Semb. Sav. 63. 

And may be by the rector, or by the farmer of the retry. 
R.2 Go. 70. Me. 915. 

And may be by an executor for not — out tythes i in his 
teſtator's time. | 

do it lies by the huſband alone; ſeiſed in right of his 5 for 
hikes ariſing after his marriage. Conf. Noy 136. 

Or huſband and wife may join. R. Ney 136. Adm. Me. 

912, 

do it lies by a farmer of two parts of a rectory by one title, 1 
and of the third part by anather title: for he declares as farmer, : 
and need not mention _ title.. R. 77. 63. Mo. 915. 2 Cro, 

A 1 Brownl. 86. 
do, by two farmers 5 ſame rectory. 2 Gro. 70. Mo. 916. 

But two, who claim by ſeveral titles, cannot qoin in debt upon 
Us latute. R. Tei. 63. 1 Brownl. 86. 

As if one claim two parts, and the other the third part of the 
lane rectory. N. Tel. 63. 


tenants, who occupy together. Hut. 121. 
againſt one joint - tenant or tenant in common, only, — an 
le vecupres the whole. bid. 
But it does not lie againſt ſeveral tenants for r ſeveral 


Ines. R, Te. 63. | 
R r 2 The 


N ERAD PX - 


Debt lies on the ff x (or % 1. 6. 14, againſt tuo joints N 15.) 


— 
7 
, 1 n 4 
— —— — Ws 
r . 93ers. 
—— — r =. - ———— 


1 = \ KS 
* 22 —— . —ñů — 5 „„ 


(2 S. 16.) 


Declaration. Rui, 1 


 Theplain 
G 


FLEADER 
tiff in his declaration need not recite the ftntute. >" 


4. Mills 27. Per Holt, Sho. 337. 

And if it be recited to be made at a parliament, 4 Nov, 2 EJ 

6. when the parliament began 1 Ed. 6. and fo was pi till 

4 Nov. 2 Ed. G. yet it ſhall be allowed, for there are ſeveral prece- 

dents ſo. R. Vel. 127. Hid. Dy. 171. a, a e 
And if it be recited agreavit cum rector firmar' aut al propriter 


where the ſtatute ſays, other owner proprietor, Sc. ſo owner Is omii- 


" "i Eb Att . nin, 55, 
| plaintiff, in his declaration, need not ſhew any title; for it 


without ſet 
for them. | | 
So, if he claims as rector, &. he muſt alledge the tithes taken 
to belong to the rectory. R. Fon. 322 ; 
Butthe non-payment of the treble value is the gift of thoaction, 
and the poſſeſſion, and the whole declaration precedent is but in- 
ducement, and therefore, if it be alledged as recital, the declaration 
is good. N. 2 Cro. 362. | 
the declaration is ſufficient ;- tho? it does not ſhew that the 
defendants oceupy jointly or in common. ; | 
Tho! it dots not ſhew the kinds of grain ſown. N. 2 Cn. 445 
| - by whom it was ſown. N. 2 Cv: 362. | 
r if it alledges the time of the ſexerance before the ſowing. 


is ſufficient to ſay quod cum fit rector, &. or firmar' et propritar 


decimarum, Gr. R. 2 Bul. 66. 2 Gro. 318. X. 2 Cra. 362. 43 


K. 2 Zul. 228. D. Tel. 63. 1 Brownl. 86. 


And, if he ſhews a grant to himſelf, he need not ſay, it was by 


deed, tho tythes.cannot be granted without deed. R. 2 Bul, 248. 


I 3, 0 : 
if he claims by leaſe under the king's patentee, he need not 
* the patent. OT, | 

So, it is ſufficient that the plaintiff alledges himſelf propriter' 


without 8 or in common. 


1 Kol. 
80, 


So, if he ſays that he is proprectar” 1 et 7 acrar 
in 5 without faying which in certain. R. H. 7 Car. Rt 50). 


in B. K. / 
So, it is ſufficient, if he ſays that he is rector of A. and ratime 

inde ought to have tythes out of the pariſh of B. which is anojher 

pariſh. R. Hard. 173. LL: TR 
The plaintiff in his declaration uſually alledges that theplain. 

tiff is proprietar”, Sc. that the detendant occupied lands within the 

pariſh, and ſowed them and reaped, and carried away his grain, 

ting out the tythes of agreement with the rector, G. 

pn | 


Or 


re than a year aſter; for-it is poſſible. N. 2 Cre. 362. 
17 _ — — 1 the time of N * = 
o Sept. fic inde poſſeſſionat' meſſu;t; for it ſhall be intended that de 

| the ſame day, on Wt the poſſeſſion is alledged. R 


2 Cro, 362. 


80, if 
| = i 

"Or; if the term was expired before the day alledged of the r 
moyal. R. 2 Gro. 324. ; 80 


rain. 


the day of ſeverance be coupled with the removal of th 


f ſays uidem zo acr for h rd thr 
: a8, ys guas quigem 3 or 40, the word thirt 
gal be rejected as ſurplu ge. I Sid. x35, Neg Tf 61 2h 


a demurrer. N. Garth, 3 „„ of noi 
12 it is ſufficient, that Boy REG demands ts fingle va- 


f good. 2 Nel 55. 3 ö Ee 
„ The plaintiff muſt alledge in his declaration what brings the 
party within the ſtatute, and therefore he muſt alledge him to be 
7 the fubject of the king that now is. n ee ee 
ö. [f he recites the ſtatute, and ſays, that he is ſubditus dicti domi- 
xi regis, it is bad, for this refers to Ed. 6. Nr z X 2 Ero. 
ot 116 * vg r e > *** 
He muſt alledge a venue, where the tithes are alledged to be 
/ carried away without ſeverance, for this is the git of the action 
A. Tel. 127. 5 J 1K 207, COLES Ched IF} 
of 0 it is ſufficient, if he alledges the value of the tithes to 
5. be 11 1. & fie achio accrevit ad habentum pro triplici vilore 32 l. 
The as on is no prejudice. R. 2 Cro. 499. Nia ante, 
me C. 84. | TEE | 
het | bo, if he alledges that the defendant is accupier, it is ſufficient, 
do he does not ſay that he is a ſubjeR: for it implies. as much. 
in. N. Hard. 193, Vide ſupra. | 
the do, if there are two plaintiffs, and the  alledge that the de- 
in, ſdant did nat agree with them, it is ſufficient, without ſaying 
to, pl erum altero, L it is implied. N. 2 Gro. fo, © © 


; may plead, nil debet. R. Hob. 218. Cro. Al. 608. | Plea. 
ion, ay may plead, nt guilty. R. My. 914. 362. R. Gro. El. 
t in- l. i 1 £2 8 : 
$ an agreement with the plaintiff for his tithes for three years, 
do it be not by deed; for it will be good between the parties, 
ad ſhall be a bar by the ſtatute, tho' it does not: paſs the right 
il the tithes. R. Ray. 14. | ; i 
But a plea, that x if x 3 tithes were ſet out the owner of the 
ll took them damage feaſant, is not good; if it does not ſhew 
fund: they remained on the land. Lat. 8. Þ B 


28. 18.) Aion upon the fat. 1 R. 3. 3: for Seisure of a Fe- 
lon's Goods before Conviction. — |, 

| 28ion be upon the /?. 1 R. 3. 3: for taking the gods of | 
12 of "x os belle 2 the fand mult vecito 
lutute, and ſhew the breach. La. 1.33. 14086 0 


To debt upon the /?. 2 (or 2 & 3 Ed. 6. 13. the defendant (25; wad | 


WE PL E ADE x 


* 14 


S,r Upon the % e g g. for 3 
@ 01 wu ce three miles, Sc « Ok 


If action Te upon 3 1 82 Ph. & M. 12, 6; for rien 
diſtreſs ou? of the hundred, Sc. above _ mules, the defence 


1 
| : may plead, - not wilty. 05. Ent. 44- 6 = 4 
: « the cke ing was my capias 2 vllaman. 0. Br; b 

Wes f 1292261 901 4 | 1 


(28 S. 20) ) ure the . 8 H. 6. 9. for a bern, 


FE Action ben on the. / 2 H. 6. 9. for 2 forcible entry, 
or detainer, the P aintiff in 11 declaration muſt recite the fame. 
Luc. 1548. Co. Ent. 44. b. 315. b. Fide Adion upon Sta- 


cute, (G.) 
= this action the defendant may plead, not pen rg 2 Fl 


2 oft in * contra formam flatuti. Cs. Ent, . * 
Non cxpulit nec diſſeiſivit querentem. | up 
A 
(+8. 21-) Vpen the Star 23 H. 6. 8. for des Vader ble « 
tuo Years together. a 
If an action been che A. 23 H. 6. 8. for * the office of 
under-ſheriff two years together, the 4 135 muſt recite the 
ſtatute and the offence. Lat. 193. Lev. 
He need not aver that the W had — eie of freehold! in If 
the office. S Lut. 197. cite th 
2, 
(2 8. 2270 Upon the Stat. 41 F. 8. 13. againſt ge (28 
cons | 
If a 
If « an adtion be upon the A. 21 H. 8 8. 13. againſt 2 fpirivual BN e 
” eras prop for taking npon th the plaintiff muſt recite the ſtatute. * * 
farm. Tat. 135. ' Cont. Bro. Action ſur Statute 4. 7 de Action pen And 
Sr (G. ) proof n 
To this the defendant may plead not WV, | But a 
That, not having glebe, he took it for ſuktentation of his fa Þ, i 
mily. Lut. 136. be ſtatu 
god non tenuit ad firmam contra formam contra flatuti, Sav. 3! 
And upon the laſt plea, he may give in evidence that it v3 8. 28 


for the ſuſtentation of his family. ir 2 7 Baldwin cont. B 
geri for Statue 3. Sav. 32. | 


(2 S. 23.) If an action be u 1 . 21 H. 8. 13. for non- reſidence 
For non- jt is uſual to recite e ſtatute. Rob. Ent. 414. Tui. 138. 


relidence. 
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28. 24.) Upon the Star. 33H. 8. 9. for uſing l 


ames. 


If an action is brought upon the F. 33 H. 8. 9. for uſing un- 
lawful games, the plaintiff may recite the ſtatute and ſhew a 
breach. Lut. 133. 5 5 1 OPT 

To this action the defendant may plead quod non cuftlodivit do- 
um luforum, Sc. Tut. 134. | 3 Fa 1 


28. 25.) Upon the Star. 13 R. 2 &2 H. 4. 11. for ſuing_jn 
6 5 Admiralty for a Matter not Hey vas Mare. * 


If an action be upon the f. 13 N. 2. 5. 15 R. 2. 3. & 2 H. 4. 
11. for ſuing in the NN wor a thing not done ſuper altum 
mare, it = be by * tam, Tc. Dy. 159. 6. Vide Action upon 
Statute, E. 1, &c.)) „ SI 

Ne lin in his declaration muſt ſurmiſe the effect of the 
ſuper altum mare. Dy. 159. ö. 875 | 

And in actions upon theſe ſtatutes, the party ſhall recover dou. 
ble damages, and the king 10l. Dy. 1 | 1 


+. Fide Cofts, (C. 1, & ) 


(2 S. 26.) Upon the Stat. 5 El. 14. ſor Forgery. 


cite the ſtatute and the offence. Luz. 191. 


without his Conſent, 


If an action be upon the ,. 8 EL. 2. for ſuing in another's 
ume without his conſent, the plaintiff muſt recite the ſtatute, 


ad ſhew the offence. Luft. 166. 


poof may be in the ſame action. R. 2 Cro. 188. 
But an attorney is out of the ſtatute. Semb. Lut. 169. 


is WY So, it does not lie for a ſuit in C. B. for it is not mentioned in 
b tte ſtatute, N. Eu, 169. 255 * Ty 

w. e . 

4 5 8. 28.) Upon the Stat. 25 Car. 2. 2. ſor not taking the Teſt. 


H an action or information be upon the ff. 25 Car. 2. 2. 
br not taking the teſt, the plaintiff muſt expreſsly alledge that 
defendant was admitted to the office at ſuch a time, and that 
not take the oaths, Sc. at ſuch a time; for it is or wr 
es cien 


libel, and ſuggeſt that the matter aroſe i corpus com, and not. 


. b. 
And the coſts as well as the feeds be doubled. Ny. 159. 


If an action be upon the f. 5 El. 14. for forge y, he muſt re. | 


(28. 27). Upon the far. 8 ZI. 2. 10 ſuing in another's Name, 


And it well lies, tho there be no conviction before, for tha 


13 615 


— 


PLEADER 


2 2 Jay, that he was an officer, and never took the oaths, 
102 
So he muſt demand the penalty b y ex reſp words, 44455 
- accrevit ad habendum, Sc. Dub. Lut. 5 53 . 
Muſt ſhew a conviction prior to an acdion or information for 
the 5007. penalty. Semb. Luz. 163. it was not ſhewn Clift 123. . 
but it was in Sin Adward Hale's caſe, Clift 133, 4. | 
80 he muſt expreſily aver, that the de nt exerciſed the of. def 
fice after the time limited for taking the oaths, : Lat. 163, a 
LK. So he — recite the-oath tend red conformable. to the fiatute Br: 
24 che << Bs law ſhall be in an information for not takingthe 
aſſo e Clift ne 9k 393- * FAY, coy "yy th 
this action, or in ormation t q' 
he took the oaths purſuant to the ſtatute. Lud. 15 5 
If che deſendant pleads that he took ihe oaths, he mult copclude 
Frou: patet per recurdum. Semb. 1. 1 63. A 
He muft the that he was admitted to the office, when he top 252 
them. Laut. 163. 
So, if a man neglects taking the oaths, Ke. after adrhiſfion to (B, 
an office, he will be an officer from the time of his admiſſion As 
till three months e xpire, As 
And after neglect & he may maintain n action N 1 
2 r for the profits of wy office received te t hae time. N. 46 
4. 910. 


2 S. 2 ) Vp the Stat. 2W.&M.s, for re. 
ee Hs he An 


S, 
„ 


If l caus of a diſtreſs upon the f, 2 V. Gl. 
5. the plaintiff muſt the demiſe; diſtreſs for rent arrea, 
and reſcous. Lut. 213 
Hsae muſt ſhew the vhole ſubſtance of the leafs. Sem. Mad 


Ca. 215. 
And if he ſays that he was ſeiſed in fee and leaſed, he muſt 


prove a ſeiſin in fee. R. Mod, Ca. 215. 

But he need not ſay that notice was given for it is "ik 
the defendant, tho' neceſſary to the own 45 R. Lui. 214. 

Nor that the corn diſtrained was th or unthre 


He need not ſhew a ung collateral to 15 leaſe, as, that be Wi: 
80 a quarter's wa ming. r Holt, Med. Ca. 215. * 
ite 
(2 S. 300 Upon the Stat. 4 & 5 V. ke M. 8. for apprehending lore 
Highwaymen. | 
If an action is brought upon the ff. 4 Fs W. G I. 8. again! 
the ſheriff for non- 23 of the allowance for a bur, 6 . 
highwaymen, Sr. t the plain on muſt recite the Ratute and ere nr” 6) 
thing that intitles him to the allowance within the ſtatuq f 6. 


. 120. 


I 


a 


(627 Pleading in account, | 


oceſs, declaration, 4 other 1 18) 2G» 
Adopt Vide Account, 0, ple 3p ) _ 


Ja account there are two judgments, the firſt judgment is quad 


defendant computet. A 
And Apo » x40 a capias ad ee Tis, I 


But if he be taken on the capias, be ſhall be bailed. I 
mo ex rigore he ought to account in priſon, Fide Aces. 
E. Wr hs Ms — 
e WII , + ] Ce 
22 (5. E, F, G, H.) 


Ax to the writ, ou 5 1 and vther proceedings i in appeal, 


(E. 1, e. 
1 1 5 plaint and other proceedings i in aflife, aide 2 


8, &. 
15 to 5 pleadings i in attaint, vide Attaint, (C. 1, & 


*** 


(2) Pleading in covenant. 
0 V. 1.) Proceſs, 


Writ of covenant ſhall be ſued in B. E. or CB. 
Or covenant may be ſued wy rn in the county or 9 
Ged. L. M. B. . A. Reg. 166 
Or, by j uſticies. Reg. 167. 


CB. by —— F. N. B. 145. K. 

11 Far hundred, it may be removed by accedas ad curiam. 
145, 

« po ſued by TJulticies, it way be removed by pane. Feg. 


The proceſs in covenant in 0 B. by we common law was 
ons. 


rfore an outlawry. 

62 V. 2) Declaration. | 
The declaration in covenant ſhall be laid in. the county 
| * declaration ou _ to be founded upon a deed; for covenant 


; not lie without deed, except * the cuſtom of Londen, Vide 
bannen,, (A. 1.) Ang | 


72 non 5. iwer ay big returned thereon, an exigent goes. Joi . 5 
wy 24. 


A5 0 e in ö gue, "ide an Ve 0 EL. 


If it be ſued hy plaint yh meg et it may be ved into & 


And now by the. fl. 23 K. 8. 14. like proceſs axin debt; and | 


e) n was wade. FZ. IN RB. 146. K. Vide Action, | 
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And therefore, if the declaration be, quod cum per ſcript, ani. 


cul', Ec. convenit, without ſaying, '/igiltat', it is bad. R. Cy, 7 
EI. 571. Fide poft, (2 W. 9—2 W. 14.) 9 ING fn 
So, if the declaration be by an aſſignee of a reverſian, he 
Fa * aſſignment by deed. R. 3 Lev. 155. Vide xi, 4 
(2 W. 14. . 55 | 
And the he ſhews an attornment by the leſſee, it is not ſupyli +: 
ed. R. 3 Lev. 155. | 1 5 5 | joi 
But per ſcriptum ſuum factum apud, &c. is ſufficient ; for this L 
imports that it was ſealed and executed, otherwiſe it cannot be (ri 
fattum ſuum. Semb. Cro. El. 57 1171. by 42 
I Contra, per ſcriptum ſuum factum apud W. ronceſſit, &c. is not fha 
ſufhcieng tor Factum here does not fignify a deed, but is an ad: of « 
jective. Nor is this helped by oyer, tho it appears to be ſealed. 8 
Fer totam curiam. Moore v. Jones, M. 2 G. 2. Str. 814. Id. rout 
Raym. 1536.] | e 88 8 
So, per indenturam' cufus alteram partem figillo of the deſend- dre; 
ak 2 fegillat', will be aided by plea or verdict. R. I 
o F | th 
So, in covenant by an aſſignee, he need not ſhew the deed dal 
of aſſi nt, where the thing may be aſſigned without deed, A d 
tho the covenant ought to be bs deed. © R. Cro. El. 373. 436, 4 
If a man covenants with A. who was agent for B. to pay, &. te « 
B. ſhall not have covenant. Dub. 2 Mod. Ca. 116. 5 ſoffa 
If a covenant be with ſeveral, and it appears by the deed, or by Or 
the count, that their intereſt is joint, all: muſt join in declaration. Or 
R. Skin. 401. Vide Obligation, (F. 1 In 
So, when it appears that their intereſt is joint, they muſt.jon; 80! 
tho” the defendant covenants with them ez eorum quolibet: R. 5 Wy 5 
Co. 19. a. 3 Leo: 161, 1 Sand. 155. Sho, S. But 
Or coyenants with them gonfunctim et divifim. D. Mo. 840. Efture 


Or ſeveral covenant with ſeveral guilibet per fe cum altem ei 
alteris eorum reſpective. R. 1 Sand. 155. N 

So, if the intereſt and covenant of the covenantors be joint, 
the action muſt be againſt all. b | 


So on a demiſe by 4. and B. covenant muſt be againſt bot! 80, i 
upon a covenant in law, if it aſſigns the breach, that a ftrangei irudis, 
was ſeiſed. R. 1 Sal. 137. Carth. 98. | 19. 

Otherwiſe, if the breach be of a covenant in law by tor! And 
one of the leſſors only. R. Cartk. 98. | „ben var 
+ [Where the covenant is joint and ſeveral, in an action agall it 
one only, the breach may be aſſigned in the negle of boon; 
Lilly v. Hedges, T. 9 G. Str. 553.] | © Andi 

| ut if the intereſt of the covenantees be ſeveral, and the ee tha 
venant be with them er aorum guclibet, every one may ſue ſeverall Burt will 
in reſpect of his ſeveral intereſt. R. 5 Co. 19. a. Mo. 849 il aim 
cont. 2 Leo. 47. : | v4 2 
0 it 


So, if che corenant be mutual between them, et corum 
libet. R. 2 Lev. 57. | „ TE er 


* will ( 


M, 684. 
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80, if the intereſt i is ſeveral, each muſt ſue ſeverally ; * tho'i it 18 
faid, that it was agreed between the parties, and there are ſeveral on 
the covenanting part. R. 3 Med. 263. 

[If one named in the indenture does not execute, he muſt be 
excluded by an averment; or they may join in the action. Vernon 
v Feffrey's M. 14 G. 2 Str. 1146. * 

Bo, it ſeveral conveniunt ſeparatim to do ſuch a thing, tho they 
join in the covenant, yet by the word /eparatim 5 y be ſued 
2 for it is the 5 contract of each. 5 Co. 23. 4. 
(ro. Bl. 40 08. (470) 546. | 

And if the ſeal of one of the covenantors is hraken off, the deed 
hall be void only as to him; for it is, as it were, the ſeveral deed 
of each of them. 5 Co. 23. 4, Vide Fait, (F. 2.) 

80, if ſeveral conveniunt pro 15 et quolibet corum, Per 3 7 Holt 
cout. 1 Sal. 393. 

$0, if ſeveral conveniunt, covenant lies againft one for a ſeveral 
preach by him. 1 Sal. 138. 

If 4. and B. covenant to collect the rents of C. and D. and that 
they and each of them will p et a moiety to each of them, A. alone 
hall have covenant againſt alone, and aſſign breach, that he or 
D did not pay him a moiety," R. 2 Mod. Ca. 166. | 

A declaration in covenant muſt recite the deed, in which 
the covenant is contained. As, if it 2 0 in an indenture of 
ſoffment. 

Or in an indenture of bargain and ſale. . 

Or in an indenture of covenant to ſtand led. ut. 287. 
ln an indenture of demiſe. . Zut. 298. 308. br 

$ he muſt ſhew the original deed, and not a counterpart. K. 
Vy 53. Vids ante, (O. 3 

But it is ſufficient to Ag quod cum teflat' eriſ by ſuch an in- 
Enture, without a direct affirmation, that by ſuch indenture can- 
wn. R. Cro. Bl. 195. R. 2 Cre. 3837 R. 2 Cre. 537. for 
in covenant is only inducement. 75 Car. 188. Ad. 2 
1.74. 2 Jon. 229. 2 | 

Or fer quoddem ſcript? per quod teſlat 2 R. 1 Sid. 355. 

do, it is ſufficient to recite the deed according to the con- 
wein in law; tho' different from the words. R. 2 Rv. 
49. 4. 20. 

And that is the ſafeſt way, as it may prevent objections ariſing 
om variance. Vid. Doug. 667. 

bo, it is ſufficient to recite ſo much of the deed as contains the 
orexant, R. 1 Lev. 88. Per Rule 1654. Mills 27. | 

And it is not only ſufficient, but if the declaration contain 
ane than is ſufficient to maintain the plaintiff's action, the 

but will refer it to the maſter to ſtrike it out with coſts, and 
nll vimadvert on the drawer of the declaration. Cowp. 665. 
1. Doug. 667. 669. · 

Tho' it is a —— or proviſo, which goes in Ae for 
u will come from the other ſide. R. 1 Lev. 88, Vid. Bong. 
MN. 684. 1 Term Rep. 638.» | _ 
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So, it is ſufficient to ſhew an aſſignment to the plaintiff, to 
he does not name himſelf aſſignee. R. 2 Cro. 2490. } 
So a recital in the words of the deed does not prejudice, the! 
they are uncertain, &. as that he demiſed mefſuegrum hve in- 
mentum. R. Cro. Car. 188. . 

So, in covenant by the huſband alone, zefat' ex:/f* quod huſband 
and wife demiſed is well. Sal. 585 e 
So a miſtake in the recital of an immaterial thing is 10 
prejudice. 5 — n I; 5 1 

[The plaintiff need not ſet out a title, when he declares on his 


own demiſe. Aleberry v. Walby, M. 6 G. Sir. 229]; 1 


So, it is ſufficient to ſay that he demiſed by indenture, in 

which the defendant covenanted, without ſhewing how he wa 1 

intitled to make a demiſe. R. Cart. 32. _. | be 

So, if he ſays in placito convention frac”, it is as well as deplacite 

quod teneat convention'. R. 2755 229. Hard. 178. vat 
So, if it be ſaid that the. plaintiff covenanted with the defend- | 


ant, where it ſhould have been, the defendant with the phintfl, are 


it will be aided after verdict. R. 1 Sid. 49, Dt 
Or, quod prædict Thomas W where the ſurname ; 
miſtaken ; for prædict Thomas is ſufficient. R. Cv. El. 697. 
A declaration in covenant ought to aſſign a gavd breach, 


Vide ante, (C. 45, &c.) | | 3 f 
The breach ought to he co-extenfive with the import ande un 
ſect of the covenant. Vids ante, (C. 47.) AS ton, 
If it aſſigns for breach diſturbance, Sc. by a ſtranger, it feada 
ſhew, that it was lawful, and how. Hide ante, (C. 49.) ” 


If the covenant be in the disjunctive, the breach ought if 
= be 4 he has not performed the one or the other. Vids ant, i 
0 The breach muſt be aſſigned to have been before the actiaa — 
brought. 1 Sid. 307. Vide Action, (E.) 


In covenant ſeveral breaches may be aſſigned. 2 Sand. 300. If : 
Winch. Ent. 147. 1 Sal. 138. | 1 
So by the H. 8 9 N. z. 11. in debt on bond or penal ſum 805 
for e = of covenants in an indenture, &. plaintiff may plead t 
aſſign as many breaches as he pleaſes : but, before, it was double And 
Dy. 295. b. | Wir, } 


And if he affigns two breaches, he ought to ſay that he don i 
fecundum formam flatuti, Per C. B. P. 1 Geo. Acc. per cur iid 
M. 10 Geo. inter Walker and Prieſily. ( Reported in Compns's Ke 


; cog it "x — tho! it is not a direct 8 e. inf 6 
dicit, &. but only licet ipſe perform omnia ex parte ſus, and d 
defendant entred, c. . 383. Vide ante, (C. 77. 

It is ſufficient, if the breach be aſſigned in the words 0i 
covenant. Vide ante, (C. 465... 

Or in words equivalent to the ſenſe and intent of the covenani 
Vids ante, (C. 40 . 

And, if the plaintiff demands more than by the covenant i! 
pears to be due, it is not bad. R. 2 Lev. 57. 
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1 ante, (C. 84. off, (2 W. 7. e 
dy bent 5 u . demurrer. Semb. 2 Lev. 57. | 
If the plaintiff does not conclude his breach, et ſic infregit con- 
vention”, it is not bad R. upon @ ſpecial demurrer. 2 Fon. 229. 
Or ſays infregit conventionem, where he aſſigns breaches upon 
ſeveral covenants. R. 2 Mod. 311. 2 ä 
So he ought not to repeat the covenant in the conclufion. Pyr 
Rul: 1654. Mills 27. | N 


ſhall be aſſigned in the replication. Vide ante, (F. 14.) 


conſideration, or other thing previous, the declaration muſt aver 
performance. Vide ante, (C. 51, &c.) . 5 

But in covenant nothing can be alledged or averred, which 
ranies the caſe, as it appears upon the deed. R. 1 Sal. 197. 

Since the ſtatute of Anne c. 16. f. . attornment need not be 


if nerred in a declaration of covenant for rent by an aſſignee. Hide 

| Dive. 283. (270.)* | 8 . 

y WS | N | 

4 (2 V. 3.) Demurrer to the Declaration. 

| If the declaration does not ſhew ſufficient cauſe ſor the plaintiff 

2 to maintain his action, the defendant may demur to the declara- 
tion, as, if the plaintiff is nor intitled to covenant againſt the de- 

ul ſeadant, 2 Sand. 164. | 85 

As if the action be brought againſt the aſſignee of a leaſe, 
pht ilgned after covenant broken by the leſſee. 1 Bl. Rep. 351%. 
ate, {If on cyer it appears, that two others beſides the plaintiffs are 


umed in the deed, though they did not ſeal, defendant may take 


. 1146.} „ 
380. lf the covenant does not extend to the breach aſſigned. C. 


. 115, 
ſum 0, if ſeveral breaches are aſſigned, he may demur to one, and 
tothe others. 1 Sand. 105. | | | 
_ default of a good breach is bad upon a general demurrer, 
*. Ant. 120. 
de, if the breach is not well aſſigned, he may demur ſpe- 
* 5 j will be aided upon a general demurrer. Vids ante, 
47, 4 , ; g 
Uthe declaration recites the indenture according to a con- 
tion which the words do not import, the defendant may de- 
Kid ger of the deed, and then demur. 2 Sand. 366. 
; If it recites it materially variant in any reſpect, he may de- 
u ſpecially for ſuch cauſe. Mint. Ent. 166. 
debt be upon a bond for performance of covenants, and the 
Adant ſhews the indenture, and pleads that there were no co- 
Wis, the plaintiff may demand 9yer, and then demur. Fa 
5 - 9; f 


30, if he Jewands leſs without ſhewing the reſidue to be ſatis- 
100 it is nor bad upon = general demurrer. K. 2 Lev. $7, 


In debt upon bond for performance of covenants the breach 


Where the covenant is to be performed upon a condition, or 


antage of it by demurrer. Vernon v. Fefferey's, M. 14. G. 2. 


Sar 
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So, if che defendant ſhews only part of the indentute, and 
pleads performance, the plaintiff may demand gu:d indenturg irrg: 
zuletur, and then demur ; for, by ſhewing part only, he deprixes 
the plaintiff of the opportunity of aſſigning a breach in the other 
part. K. 3 Lev. 50. bs wy 
But, if ſeveral breaches are aſſigned, ſome good, and fony 
bad, and the defendant demurs generally to the whole declaration, 
the plaintiff ſhall have judgment for the part which is good 
2 Sand. 380. R. 2 Gro. 557. Vide ante, (G. 3.) 27 


(2 V. 4.) Plea. 


( V. 4.) I Advantage cannot be taken of any covenant omitted in plain- 
eke it tiff's declaration, on an action of covenant, without craving ojer, 
= 4 Ball v. Squarry, M. 4 G. 2. rt. 354.] | A 

er. e. . c | 
Jo an action of covenant the defendant may plead after or be- 
fore ayer of the deed, but to debt upon a bond for performance of 
\ covenants, the defendant cannot lead without oyer of the bond. 
Bro. Oyer 16. 25. Jide ante, (P. 1, 2.) ; 
And after oyex of the bond and condition, the defendant ougbt 


4 


2 
to ſet out the deed mentioned in the condition under the ſeal of 
the plaintiff. 1 Sid. 50. 97. 1 Vent. 37. - K. 1 Sid. 425. 80 
And if he does not, it will be bad on a ſpecial demunes. the c 
1 Sid, 50. 425. 1 Sand. 9. | LED ry. Ho 
And if the defendant has not the deed, the court will, upon x 
motion, order the deed or a copy to be delivered to him by the 80 
Plaintiff. 1 Sd. 50. And this of favour. 1 Sand. 9. 
Go . 1 
2 V. 5.) To covenant the defendant cannot plead a0 infregit cnn But 
What pleas z;oncm; for it is too general, and two negatives, vz. e fic r lemage 
are bad. fenuit conventionem, et non infregit, Ec, do not make good iſſue | 
Neninſ IR, 1 Lev. 183. Semb. 1 Leo. 144. K. 3 Lev. 19. 2 $o th 
Rep. 1312. ir dema; 
qnem. 3 9 : ; 8 | 
ut it ſhall be aided aſter verdict. R. 1 Lev. 183. 1 Sid 25g Hal 
80 where one party covenants to do one thing, the oth bond for 
party doing another, defendant cannot plead want o perſormane 05 if 
on the part of the plaintiff. 2 Bl. Rep. 131.77 tion b 
*So, where there are mutual and independent covenants, it 4.05. C 
no plea, to allege a breach by the plaintiff of the covenants to! Tho' tl 
rtormed by him. Cowp. 56. Doug. 690. 3 Wilſ. 387- 2 KN gn 
* 1312. . | But a f. 
| | = pla; fe 
(2 v. 6.) So, to covenant the defendant cannot plead nil debet, tho tl Cc 
Nildebet, action be founded upon an indenture of demiſe, and bread Ha rele 
Se. affigned for non-payment of rent. R. upon general dena 3 
3 Lev. 170. | a rele 


So, to debt on bond for performance of covenants, he can 
lead, no covenants; for then the bond is ſingle. K. 1 Lr 
. Cro.'El. 756. 5 ET 

Nor can plead, that there is no ſuch indenture; for he is e 


ped. R. 1 Rol. 408. 


But to covenant, the defendant may plead in diſcharge or per- (2 V. 7:) 
formance. 15 | I ee 55 What good 
As, he may plead to a deed, non eff fadium. Af 
*And on this plea, the defendant leſſee in poſſeſſion ſhall not len. 
controvert the title of the plaintiff his leſſor, to demile. 2 Bl. 
Rep. 1152.* | SEES od | 


by . 


Within age. R. Cro. Car. „„ . | 
If the heir be ſued upon the father's covenant, he muſt plead 
riens per diſceni. Lut. 290. Vide ante, (2 E. 3.) 0 | 


C. Ent. 117, 4. Fide Accord, (A. 1.) Accord. 


But accord is no plea in covenant for the payment of money. 
vide Accord, (A. 2.) 9 0 5 

[To covenant for non-payment of rent, it is a bad plea that de- 
{-ndant before rent due, with aſſent of leſſor, aſſigned to A. who, 
with aſſent of leſſor, entered and paid rent to leſſor. Fddrell v. 
Curl, M. 10 G. 2. B. R. H. 343. ] | | 

Nor in an executory covenant, if it is made before the breach. 
Vide Accord, (A. 2.) 8 | | 


the covenant broken. | Arbitra- 


How an arbitrament ſhall be pleaded, vide Accord, (D. v.F meat. 


$o the defendant may plead outlawry in bar, where breach * V. 10.) 
"oh a thing forfeited by outlawry : as, for non-pa yMent of rent. Outlawry. 
11. 1513. g | | | 
But where the breach is for not repairing, We cannot; for the 
mages are uncertain. R. Lut. 151%. . 


8 


demands. Yide po, (2 W. 30.) | : Releaſe. 
$a releaſe of covenants or agreements in the indenture, to a 
nd for performance of covenants. 3 Leo. 69. 
do, if a covenant be with B. his executors and aſſigns, in an 
Mion by an affignee, the defendant may plead a releaſe by B. 


it l. C, Car. 503. 2 Kol. 411. l. 35. | 
tol Tho' the releaſe by B. be made after a breach in the time of 
1b iflignee. N. Cv. Car. 503. 5 


But a releaſe by B. after an action brought by the aſſignee, is 
Wplea; for then an intereſt in the covenant is veſted in him. 
1.05. Car. 503. 2 Rol. 41 1. 0. 30. | 
uy 3 of actions to the covenantor before breach is no 

D. Al. 39. | He 
| oa releaſe of all covenants after breach is no diſcharge of the 
d for performance of covenants, for it was forſeited before. 

z ler. bg. Dy. 57.4. 8 

85 where a covenant is joint and ſeveral, a releaſe of the 
en to one, ſhall not be a bar as to the other. Dub. Sal. 574. 

| : [A dit- 
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80 he may plead accord with ſatisfaction made after the breach. (2 v. 8.) 


7 
1 
1 
? : 

' ; 
[2 


o the defendant may plead in bar, an arbitrament made after (æN 3 


do the defendant may plead a relexſe of all actions, covenants (2 V. 11.) | 
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4 (A diftharpe in nature of à releaſe, without derd, in fat 
faction of all demands, cannot be pleaded in covenant; fot cbte. 
nant by deed muſt be diſcharged by deed. Nogers v. Payne, Þ 
8 G. 3. 5 Wil. 316] __ n 
( v. 12.) So the defendant may plead in bat a deſeaſance ef the core. 
Defealance. nant. Vide pot, (2 W. 35.) „ 
; As a ſubſequent covenant, which diſcharges. this. Vir De. 
6a/ance. FFV» 1 | 
Or, a covenant that he will not ſue the defendant upon a for- 
mer corenant. P. 4 fn. in C. B. inter Fita gerald and Craze, 
: (Reported in C:myns's Rep. 1:39.) Adm Saf. 574. Semb. ont. 
Sal. 575. N 59 1 5 
And in all caſes, where the defeaſance is abſolute and perpetuil. 
it amounts to a releaſe, and ſhall be a good bar. R. S, 46. 
But on a covenant by charter- party, the defendatit ſhall not 
plead a breach of covenant on the other part in bar; for one may 
be leſs damage than the other. K. 3 Lev. 41. | 
S830, if ſeveral covenant, and the covenantee makes a collateral 
covenant with one that he ſhall not be ſued, this eannot be pleade 
in bar; for it does not amount to a diſcharge of the prior core- 
nant; for it will not be to the benefit of all, but only of ote. 
F. Tr. 13 V. z. in B. R. inter Tracy and Kynaffon. Eu. M. 
11%. 3. Rot. 1193. Sal. 575. (1 Ld. Raym. 688.) R. I 
4 An. in C. B. inter Fitzgerald and Cragg. ( Repeurted in Compui' 
Nep. 139. 3 e 
So TL be that he will not ſue for ſuch a time, I. 
Sal. 573. ar l 4 
So, if a covenant be to give licence for ſeven years for paj- 
ment, it is no bar. K. Sho. 46.” "at 
So ſequeſtration of the parſonage in covenant for rent upon a 
leafe by indemure is no bar, N. Dal. 44. 
So, if A. covenants to pay 300/. per annum to B. puamuis be 
and his wiſe live ſeparate, and by a ſubſequent deed B. covenants 
to indemnify A. from the payment of 3001. gquamdis he md bi 
wife cohabit, this is no bar to the action upon the firſt deed ; 
but A. muſt have his remedy by covenant upem the collateral in 
denture, if he is ſued on the firſt, R. 2 Ven. 218. 


42 V. 13.) The defendant may plead performance generally, or 2 1peck 
eee performance. 8 | by 
er In covenant, or in debt upon a bond for perſormanes of cs 
Fig © nants, if all the covenants are in the 1 2 2 te A 
Cro. El. 749. 1 Lev. 303. - gory 1. Yidt arte, (E. 20 
So, if ſome of the covenants are negative but they afe void! 
law, the defendant ſhall plead performance generally; for i 
court will take notice that the negatives are contrary to law. 4 
. 
| So, tho” to affirmative covetiants negative words of the f 
import are added, I Sid. 87. 


LEADER. 
in covenant to diſcharge all arrears of rent, it is 2 good 
Mad. 249 


a that he left money in the plaintiff's hands to diſcharge it. 


l Y 


175 ſeveral breaches are aſſigned, he may plead to each. re 


1 Sal. 138. R Shs : 
But generally, where ſome of the covenants are negative, the 


&ſendant muſt plead to them ſpecially. Vide ante, (E. 25.) 
80, if the covenant requires an act to be done by a ſtranger. 
lus. | | | 
Or an act upon record. bid. 55 
80, if a covenant be in the disjunctive, the defendant muſt 
lew what part he has performed. Ibid. 


the requeſt is alledged, it is no plea to ſay, quod paratus fuit facere. 
R. z Mod. 295. 3 5 | 

Yr, war's general demurrer it ſhall be aided; if the defend- 
ant pleads generally, where there are any negative covenants; 
Fide ante, E. 26.) | 

If, in covenant, or debt upon a bond for performance of cove- 
nuts, the defendant pleads performance to the affirmative matter, 
zledged for breach, or to ve done by the condition, it is not 


he has performed it. Vide ante, (E. 25.) . 

As, if the covenant be, that he make appear to B. it is not 
ſuficient to ſay, 2h? he made appear to B. without ſaying how. 
þ 2 Lev. 125, P IET 33 

That he will pay a moiety of @ ſum to be received, it is not ſuf- 


nuch he received, 1 Sid. 334. 

That he will pay as long as letters 2 Aland in force, it is not 
ficient to ſay, they are not in force, without ſhewing how 
tecome void. K. Sho. 290. | 


117. 191. Vids ante, (C. 61.—C. 75.) | 
but, it the condition, Sc. comprehends W matter: 
v void prolixity, performance generally has been allowed; au 

x other party be put to frew a pafticular breach. Via: 
ue, (E. 26.) Wy | | 
A, if the condition be to pay a moiety of all ſums, whick he 
Kal from time to time receive. FX: Sid. 334. Os 
dQ, if the covenant be in the negative; it 1s ſufficient to plead 
erally in the negative: as, if the condition or covenant be, 10 
envify, Fc. the defendant may plead generally, quod non Fuit 
wijcatus, Pide ante, (E. 25.) he 
du, if to affirmative words the defemdant pleads in the ne- 
fare non. dammiflcatus; Nc. R. 2 Co: 4. 2 Gro. 36% 4. Mar: 


200, | 
dQ, if the .* „ , : * 4 ' Wh | 
aa T 1 be, to free W eg 


prlorm, when he takes K. himſelf to perform at his peril. R. 


d 


. V. 


80, where the agreement is to do an act upon requeſt, and c 


uſicient without ſhewing how, and in what particular manner 


cent to ſay, that he has paid a moiety, without ſhewing how 


do, it is not ſufficient to ſay, that he paratus fit, or cbrulit to 


81 Br, 


| 
1 
1 
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But, where the covenant or condition is to indemnify 
certainanda particular thing, it is not ſufficient to ſay, 22 
n:ficatus generally, but he muſt ſhew how he indemnified, Sni 


5 Mod. 244. 1 
(2 V. 14.) ze | ö 
Pleas to In Covenant, if the breach be for non- payment of tent, the d. x 
breach for fendant may plead riens arrear. R. cont. 1 Brown, 19. 44. 
non pay- 2 Brownl. 27 ö *Semb. cont. Cowp. 588.“ 
ment of That the plaintiff nil habuit in tenementis. 5 Leu. 193. . 
mp Fot, (2 W. 48.) 7" | ack 
The defendant may plead nil habuit in tenementis, to an adi Ls 
of covenant brought by the committee of a lunatick on a leaſemate 
by him as coinniittee in His own name; for the committee of 2 
lunatick cannot grant ſuch a Teaſe. 4 Wilſ. 130.* ſn 
[Nl habet in tenementis cannot be pleaded, if the demiſeisbyit N 
denture. Palmer v. Elkins, M. 2 2 2. Str. 817. Id. Rayn 1 
1550, de 1 
at another was ſeiſed in fee before the demiſe, amounts t "= 
nil habet: Thid.] ; | | I 
Solvit ad diem. 2 Brownl. 273. * ren 
But, if breach be aſſigned upon a covenant in a leafe for non - 
payment of a ſum in groſs, nil habet in tenementis is no plea, I 
2 Vent. 99. . | 1 
To covenant for rent, the defendant may plead that, baff, 5 
' the rent became due, he affigned a/! the eſtate, title, iner 10 
and term for years which he then had to come in the preniſſf , 
Doug. 461. (445.) 1. VEE | 6 7 
* And to this it will not be a replication, that the align 75 
never took actual 3 without adding that the affignmet 0 
: was fraudulent or by way of mortgage, Sc. Id. Did.“ . 


In covenant for rent againſt the defendant as iger of z, 
original leſſee's intereſt, &. by virtue whereof he became u 4 
till is poſſeſſed; if the defendant plead, that all, &. did n 
come to Him by affigtiment, and that he did not become poſſeſſ 
Oc. it is good evidence to ſupport the plea; that the aſfignme 
was by way of mortgage, with a clauſe of redemption, and th 
the defendant has never taken actual poſſefſion.* 

*And this; although the mortgage be forfeited. Dog. 43 


(438.)® _ ſt ju 

1 75 N ander- leaſe will not ſupport ſuch a plea ie 

183. (1/775. i \ - N 
205 . of an aſſignment of all the original - ue a 


eſtate in part of the demiſed premiſſes. Id. ibid. in the note 
So, ky by diftreſs, is no plea in covenant for non. payment wil; 
rent; — 3 _ {he rent not paid at the day, R. 2 Ban 
273. idle PO ont s 47.) 
elt is no plea that Wt eſtzte and fortune of the leſſee 
transſerred to truſtees under an act of parliament, thou 
public one, if there were no words of diſcharge» 419 
1 Term Rep. 9g . | "Fra 
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[That the houſe was burnt down, and not rebdilt by the leſſör, 
440 was obliged to do it, is ho plea. Monk. v. Cooper, B. 
136. Str. 783. Ld. Raym. 1477.) *Pide 1 Terin Rep. 310. 
dnbler 619. (a) „ N 
Whether bankruptcy be a Plea to an action of covenant for 
rent. Pure 1 Term Rep. 86. | , 


dl — 


acknowledge and refuſed, che defendant may plead non requiftvit. 
I. G 5 | | 


ſendant may plead * repara vit. | 
That the plainti 
he did not deliver. Lut. 316. 


ure timber. R. Lui. 316. | 
The pleads quad reparavit generally, and iflue thereon; after a 
rd tor the defendant, it be well. R. 2 Mod. 176. 

But he cannot plead that he rebuilt. R. 2 Leo. 189. | 
I the breach be, that the tenements were not of ſuch yearly 
aue, the defendant may plead that they were. Lut. 289. 


plead, that he had not. Lut. 322. 
But if the breach be, that he did not leaſe; and the defendant 


Cc. is not good. R. 2 Bul. 41. 8 
Jo covenant as heir, and breach aſſigned for want of repairs, 


tant for life, with a traverſe that the reverſion was not in 

ad his heirs. 2 WH. 143. | 3 
Ya, it ſhall be aided by a verdict, guod habnit terras unde di- 

Aitere potuit. Ibid. et | 


( V. 17.) Judgment. 


[f covenant be on the word dimiſi, Er. the plaintiff fhall not 
hic judgment for damages, but for che term. R. 2 Leo. 104. 
che defendant has judgment againſt him upon nil dicif, con- 
, ordemurrer, a writ of inquiry ſhall be awarded to inquire 
Ade damages. 1 Sand. 47. | 
And by the f. 8 & g VV. z. 11. the plaintiff may ſuggeſt on 
nent BY Ge roll 25 many breaches as he ſhall think fit; on which ſhall 
"WY." urit to ſummon a jury before the juſtices of #if# prive 
"that county to try wa, and what damage the plaintiff ſuſ- 


ee dy it, which writ the Laid juſtices ſhall return to the court 
= whence it ĩſſued. 


15 But quzre, Whether a court 72 would aot gract aa iajunction 
de houſe ſhould be rebuilt by the leſſor, or ſome other equitable terms 
ed with on his part. Vd rr a | EA 

Pac 


Otherwiſe, if the breach be aſſigned in a thing which does not 


If the breach be that a ſtranger had title; the defendant ſhall 
lays, non habuit unde dimittere potutt, replication guod habuit unde, 


an leaſe for years, it is a good plea that the leſſor was only te- 


1 


* 


Kt] 


In e ſor further aſſurance, if the breach bs, that com- (2 v. is.) 
ſel deviſed a note for a fine, which the defendant was required cok. ang 


aſſurance. 


ſa covenant, if che breach be for default of repairing; the de- (2 V. 16 


For not re- 
was to deliver timber, which upon requeſt n 


4 4 - 
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In covenant, if there be an iſſue ſor part, and a demurrer ſor 
part, the jury, who try the iſſue, ſhall alſo find conditional da. 
_—_ upon the demurrer. 1 Sand. 109. : 
the iſſue goes to the whole, che jury ſhall find damages aud 
there ſhall be judgment thereon. | Os 
[Where the preciſe ſum is not the eſſence of the agrecment, 
the quantum 0 damages may be aſſeſſed by the jury; wherethe 
preciſe ſum is fixed by the parties, the jury are confined 19 it, 
Lowe 2 Ie 37 4B. __ 2225. 8 
d by the ,. 8 © 3. II. the jury, s damages and 
coſts as uſual, ſhall aſſeſs damages — ſuch of the ſaid breaches 
as the plaintiff ſhall prove broken, on which the like Judgment 
ſhall be entred as formerly. 

But, if the plaintiff aſſigns ſeveral breaches, and the defendant 
does not rejoin, the plaintiff may ſign Judgment, if he pleaſe, 
without a writ of inquiry awarded -retu le before the juflices 
of nf pom for he has his election to proceed upon the ſtate, 
or by the common law, and this, as well where the judgment is 
for want of 2 rejoinder, as by ail dicit, or confeſſion, We. N. 
M. 10 G. in C. B. inter Walker and Priefily. ( Reported in C. 
myns's Reports 376.) | 

[If breach is aſſigned for non-payment of rent, and for not x- 
pairing, on payment of what is due for rent, proceedings as to 
Gat ſhall ſtay. Anon. T. 17 G. 2, WAIſ. 75.] 


(2V. 18.) Execution. 


| Heſter a judgment in covenant, there ſhall be the ſame exe- 
eution as in debt, 5 5 
But by the ,. 8 9 N. z. 11. if after judgment, and beſo 
execution, the defendant pays into court for the plaintiff's ule the 
damages aſſeſſed by the jury and coſts, a ceſſat executio ſhall been- 
tred on record. | | 
So by the ſaid „. 8 49 I. 3; 11. if the plaintiff be ſatisfied 
by execution executed, his damages, coſts, and the charge of the 
execution, the defendant's body, land and goods ſhall be forth wh 
with diſcharged, and the diſcharge ſhall be entred on record. Y 
But by the ſame flatute, ſuch judgment ſhall remain as a coll: 
teral ſecunity to the plaintiff — gonad further breach of cc 
nant, in which caſe the laintiff, De. may have a ſcire fac! of 
the ſame judgment againſt the defendant, his heir, verre mu 
executor, or adminiſtrator, ſuggeſting other breaches, &. up 
which ſhall - "p; like proceedings t ſupru to try iſſues, dilchary 
execution, . Ht fic totres quotres, 9 
So before, where there was aj ent in covenant upon 


breach of covenant, a pe ſeire facias might have been f "my 
_ new breach, . wi ſuing covenant de vue 6 "ry 
3 


And covenant could not be ſued afierwards upon a new bier Plead 
of the ſame covenant, Fur Manw. 3 Les. 51 


; 8 | | | Le ih 
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(2 W.) Pleading in Debt | 
(2 W. I ) Where it ſhall be brought. 


EBT lies, where a man is indebted to another by judg · 
ment, ſpecialty, contract, Gg e. 

[1 a debt be under 40 6. it ſhall be ſued for by plaint in the 
coualy. | 
Or by ju icies in the county. Reg. 139. a. F. N. B. 119. J. 

The fuftrcies requires the ſheriff quod fuſfic the defendant that 

be render to the plaintiff what he owes to him, &c. Reg. 139. a. 

mp = word Juficie is repeated in the writ to each debtor. 


* * dee 7 52 the county court may hold plea in debt 
above 305. bob 312 | 
f it be ſued 3 in the ney, the plaintiff may remove it by pone 
into C. B. . ang any cauſe, and the defendant with cauſe. F. 
N B. 11 

Ys b recorders, if it be ſued in the court of a city, borough, 

4 

lf the debt be above 408. it ought regularly to be ſued in C. B, 

H original. Reg. 139. 6. 

And upon pretence of privilege by bill in B. R. 4 1ſt. 71. 

'But, by the modern practice, debt may be : ſued 1 in B. R. by 
A B R. H. 317. and Tidd's Praft. 2 


(a2 W. 2.) What Proceſs, 


Proceſs in debt by the common law was PTE a Goninon, * W. 2.) 
IG, 12. 4. Summons. 


7 
. 


By th Ed. 3. 1 like ſs was given in debt as in 
ol e % 25 24. 3. 17. like proceſs was gi 

Fry _, 3 . W. 2. 17. was a capias, and fo to out- 
. 22 3 Co. 12. wha? 50. 

'0 . 


— the or ſummone in debt i is by a pracipe quod reddat. 
Ree. 1: 


An ſhall be in the debet and detinet far money, but for 
att BITS againſt an executor, it ſhall be in the detinet 
ds 1 119. M. e heb 

e original ought to name the arties by their proper names, 
Age an pr es... to the 3 1 An. 39. Vide Abate- 
1.6 18, &,—F. 17, &c—F. 22, &c.) 


* 
1 1 4 4 * m 
— * 4 
WI - Wage ˖ — Om, ner — — 2 — —y—ͤ _ — 
— * a 


up lt oupht to 'be without raſure, or falſe Latin, and agreeable ta 
R. C form of the eilte. Hide Abatement, (H. 1.) 
nd, if there be a defect in the writ, ee, or return, it may 


vm N abatement, or affigned for error. Vid Satemeni, 

L 1, &c 

The original may be returnable two or three terms after the 
* Dy. 175, a. 


* er 
P 


e ſheriff returns upon the original, pledg de prof” et quod 
Or, 


Kit, 257. 


| 
F - 
=_- 
i 
i 
it 


639 


(2 W. 3. 
. 


Kea. 


8 
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Or, aihil habet per quod ſum poteft, or if the deſendant h 

clerk, no lay fee per quod, 4. 42 r 
The ſummons ought to pe fifteen days before the day of the 1 

return. lis. 5 5 


) If the defendant does not appear upon the return of the on 
ginal, a capias iſſues, eg. Je I. C. . at 22. "On 
If he does not appear, nor is taken upon the capzas, an ala 
2 and afterwards a pluries capias iſſues. Reg. Jud. 1. 4, 
J. Br. 23. Hy „ 
And, it the ſheriff returns upop the capias, that the defendant 
OB in al com,, a teflatum capias to the ſheriff of ſuch couny. 
Of. Br. 23. | | a 
By the common law a capias does not lie, except, in adio 
ſuppoſed to be done vi et armis. 3 Co. 12. © 
Or, for the king's debt. 3 Co. 12. 6. | 


By the f. Marl. 23. and W. 2. 11. it was given in ; hin 
and by the f. 25 Ed. 3. 17. in debt. 3 C. 3 en 8 
The capias ought to be teſted at the return of the original, l 
the alias at the return of the capias, and the pluries at the æum por 
of the alias. Comp. Ati. 7. | U 
It ought & be returnable in the next term after the fe. I. xetw 
„„ -* ſ 
The capias ought to be conformable ta the original, and thy turn, 
alias and pluries to the capias. 75 We [lt 
And therefore, if the original is H. de B. and capias is 4. 1 the x 
per de B. it is errar, R. 2 Cro. 56. barn 
If the original be Launcelot, and the capias, Lancelot, Sed 11 
Cro. El. 50. | | | : PE error, 
II the one be d. B. alderman, the other armiger, N. 14. n as 
If the defendant is not taken, or does not appear upon the re 5 
turn of the p luries capias, an exigi facias iſſues, Reg. Jud. 2. 4 "2 0 
By the f. 31 EI. 3. in all — actions, a writ of proc bur 
mation ſha!l be made out upon every exigent of the ſame tte an K a 
return, and delivered to the ſheriff of the county where the d | | 
fendant then dwells, who ſhall thereon make three proclamation : 9 
the firſt at the county court, the ſecond at quarter · ſeſſions, at "ap a 
the third a month before the into exa#?”, at the church do. 
where the defendant dwells, &{. and all outlawries otherwiſeh mn 

ſhall be void. So by the fl. 6 H. 8. 4. | ; 
The exigent ſhall be conformable to the original and cebit. Fr the 
And therefore, if it be a !efatum capias, an exigent does ! l, tb 
lie thereon in the laſt county, without an original cahiat tf ; And t 
Dy. 295. b. e a N. 8 
The exigent ſhall have ſuch return, as that five count). col [f the 
may intervene between the tee and return, Comp. Att. 13. nur, 
And if there are not five county-courts before the return, * deft 
Wai: 


Kit. 264. a. 


exigent de novo allocat” 4 com iſſues. Reg. Jud. 21. þ, 61. 


P LE A D E R- 
Fs, if another perſon of the ſame name with the defendant 


pears upon the exigent, the plaintiff may have an exigent de 


v7 aeainſt the defendant. Of, By, $0. 


But the exigent allocat com muſt be executed at the next coun- 


y after the fourth; for, if by any accident the fifth county in- 
lerrenes, it will be error. Pl. Cm. 371. 6. 


So proclamation muſt appear to be made at the county-court | 


held pro cm, for in com is not ſufficient. R. 1 Yent. 108. R. 
Mid. 8g. £5 | x 
, [Return of proclamation, ** that they were made as by the writ 
ommanded,“ = Semb. Barnes 322.] x a 
If there are ſeveral, it muſt be ſaid, guod nec eorum aliguis com- 
geit. R. 3 Mod. go. | 


If the defendant appears upon the exigent, the ſheriff may re- 


turn a reddidit ſe. Kit, 264. a. 
$o, if one of the defendants appears, he may return ſo for 
him, and proceed 2 the others. Kit. 264. 
So, if one defendant dies. Kit. 264. b. LES 
If the defendant 1 upon the exigent, he may have a /«- 
þ1ed:as to the ſheriff. ES | 
[Superſedeas to the exigent ſhould be delivered to ſheriff before 
nurn. Barnes 319. ] | | 
(Whilſt the writ remains in ſheriff's hands, tho” after the re- 
um, a /uperſedeas may be allowed on coſts. Barnes 32 3.] 


{If defendapt becomes a priſoner after the zefle, and before . 


pom 5 exigent on ca. /a. proceedings ſhall be ſtaid, 
nes 321. REP : 

[! the ſheriff proceeds after ſinperſedeas to outlawry, it will be 
error. Tel. 57. R. Mo. 73. | 


80, it will he error, if the outlawry be — on the 


ume day the exigent bears ele. R. 2 Cro. 6 

[f there be no return to the ex:gent. R. Dal, 68. 1 And. 36. 
Or the name of the ſheriff be not added to it. Dub. Dal. 68. 
uw, 139. Semb. Hob. 70. | 

But it is no error in an outlawry, aſter judgment, if there be 
0 poclaniation in the county where the defendant inhabits. R. 
tn 577. | | 
do an outlawry ſhall nat be reverſed for default of proclama- 


lon in the county where the defendant dwelt, till iſſue taken 


vereon and tried, N. 1 And. 36. Wide Utlagary.* 
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If the defendant upon the exigent being quinto ne makes de- (2 W. 8.) 


alt, there ſhall be * quod utlaget. Kit. 263. b. Outlawry 
be by judgment of the coroners. R. upon it. 


And the outlawry ſha 
t Rd. og. J. 35. R. 2.Cro. $21. | 


I chere are ſeyeral defendants, the judgment Hall be guod ut- 


Agentur. 
if defendant be a woman, it ſhall not ſay quid utlaget, but 


{1 waivear*, otherwiſe it is error. F. 2 Cro, 358. ide Cu- 


ary, (A.) | ” 
But 


$38 


(+ W. G.) After qutlawry returned, the plaintiff ſhall have a copiar all- 
Capias at- gatum againſt the defendant. 2 


lagatum. 


For the huftings may be held every week. 2 Leo. 14. 


ä outlawry. And no affidavit for bail 1s required, nor any date to 


the capias utlagatum is not marked for bail. Gacraft v. Glow, 


PLEADER. 


Bur, a return of the coroners, that he was outlawed upon 3 
certiorari to them, does not conclude; for it does not to 
them. Dy. 223. 4. N 

So, in every caſe, where the entry varies from the 
it will be error: as, if it does not appear that the county.cour 
was held pro com. R. 3 Mod. 89. N. 2 Kol. 802. l. zo. 

Or, if it be ia huftingis, without ſaying, that it was is ha- 
gis de communibus placitis. Gro. El. 50. 2 Kal. 853, |. 10. 
| So, if the guinto eact Sc. be entered the day of the wh of 
the exigent. R. 2 Gro. 660. | | 

Or, there are only fourteen m_ between the two counties 
upon the return of the exigent. R. 2 Rol. 802. I. 42. 
If there are ſeveral defendants, and the entry is non com 
ruerunt, without ſaying, acc corum aliguis. R. 2 Cro. 358. 2 Rl. 
490. 2 Rol. 802. l. 25. Cro. El. 5o. 3 Mod. o. i 

If the year is not mentioned to the guarto eæact, tho it be to 
the 7erti0 and guinto, by which it may appear to be the ſame year. 
R. 2 Rol. 803. l. 25. 5 

If it be ad comitat tent primo M. anno regni domini mfiri J. 
cobi omitting regis. R. 2 Rol. 802. J. 45. | 

Or domint regis, omitting the king's name. R. 2 Rol. 802.150, 

Or omitting, regni Angliæ. R. 2 Rol. 803, I. 5. 

If the outlawry be per judicium coronatorum, without naming 
the coroners, except in — R. 2 Rol. 802. l. 37. 
E, in London, naming the coroners is not uſual. N. 2 N. 
802. J. 45. . | | 

So — exact ad Feft S. Pauli. 165 3. without ſaying 4. J. 
is no error. R. Hard. 6. 

So in London fourteen days between two hufings will be well; 


| de Ollagary, (D. 5.) 
[ Gapras, alias, & pluries, may iſſue a together in order to an 


the writs. Barnes 322.] | 

Or ſpecial againſt him, his goods, and lands. 

And thereon an inquifition ſhall be taken and returned. 

Yet by the f.4 © 5 N & M. 18. a defendant taken upon c 
capias utlagatum ſhall be diſcharged on his attorney's figning at 
appearance, or, if ſpecial bail required, on bond, &c. 

f capras utlagatum recites a ſpecial original, f ially exprels- 
ing the cauſe of action, the ſheriff muſt take ſpecial bail, tho 


P.4 G. 3. 3 B. M. 1482. 1 
fProcefs of outlawry is not within 12 G. 1. c. 29. * 
[Defendant cannot reverſe outlawry, without giving ſuch 

1 takes ins gers, the pf 

the de nt be taken u à ca 92 
ot declare againſt him; for the — is determined. Þ 
To. El. 706, 7. 3 Bu 


p LE AD E R. 


| But he may have a new action of debt againſt him. D. Cre. : 


E. 707. 5 C. 88. . | 
Or may reverſe the outlawry for error, 1 Bro. Ent. 215, 216. 


By the Af. 31 . 3. none ſhall be admitted to reverſe an out- 


lawry for want of proclamation unleſs he put in bail to anſwer 
the plaintiff on the ſame cauſe of action, and to anſwer the con- 


demnation alſo, if the plaintiff begin ſuit before the end of two 


texms next. K OS 
{If the caſe originally required ſpecial bail, and defendant 


ſtands out to an outlawry, he cannot come in and appear to the 


outlawry, without putting in ſpecial bail, and the filacer ſhall 


not iſſue a /uper/edeas till then. Campbell v. Daley, T. 6 G. 3. 


3B, M. _ 

So, if the reverſal be for other defect, when the debt and da- 

amounts to upwards of 10/. Com. Att. 16. 

9 if the reverſal be of an outlawry in ejectment, &. 
2 Rel, . | IG 

If he nf proceeds to an outlawry, when the defendant 
was in priſon upon the capias, he ſhall reverſe it at his own 
charge. 2 Veni. 46. | Tg | 

Or, if the plaintiff knew that he was in priſon in another 
action at his füt. Sal. 3. — 

Or, if the defendant appears publickly, it ſhall be ſo in B. R. 
otherwiſe in C. B. Sal. 495. : 

After outlawry reverſed, the defendant ought to appear and 
accept a declaration within two terms next. Vide ante, (C. 4.) 


the outlawry was in London, Ic. the plaintiff may afterwards 


&clare in another county. R Lev. 245. 

If che plaintiff does not declare within two terms after notice 
of the reverſal of the outlawry, the defendant ſhall have coſts 
—— taxed by the prothonotary. Per Rule Trin. 33 Car. 2. 

1 81. | | : 


After outlawry reverſed, the plaintiff may declare upon the 


irſt or upon a new original, for by the outlawry the was 
— 5 5 | 
[Yet they may, on extraordinary grounds either for or againſt 
him, but are not bound to do it. Per Mansfield, C. J. ceteris 
xn aſentient, ut videtur. 4 Bur. 2527 ] 5 
{Nor will the court bail him by their diſcretionary power 
1 conſent of proſecutor, tho a writ of error is allowed. 


Tor ſuch cuſtody is 7» execution; not ſor ſecurity only, but 
0 part of puniſhment, and will be conſidered in the final judg- 
went, and if the outlawry is reverſed defendant muſt continue in 
tultody on the conviction. 51d. 

[Arreſt on cap. nor i is bad on Sunday. Barnes 319. 

On plaintiff's death, 
way ſhall be diſcharged. Barnes 366.] | 

[Priſoner on capias utlagatum diſcharged by inſolvent act, 
nat be taken on a new cap. utlaget. Barnes 378.] hs 


and no adminiſtration, priſoner on cap. | 
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the certain- In all actions for debt, the declaration muſt ſhew the certain 


manded. ſum certain. Fide ante, (C. 21. 


LEADER. 


(2 W. 5.) Declaration in Debt. 


A declaration in debt is founded upon a ſ pecialty, or * 
ment, or contract. | | 


ſum demanded : and therefore, if the contract is contingent, or 
depends upon divers particulars, * declaration ſhall demand 3 


{If the declaration be upon ſeveral bonds or contracts, what 
1s _ = both ſhall be demanded in one intire ſum. 27, g,, 1 
3 Leo. 119. RE | P 
JEM * arrears of an annuity granted for years, it muſt be 
_ ſ — a ſum, without ſaying de annuali redditu. R. Tel. 208. 7 
7 ˙ . | pe 
Declaration, gucd pro divenſis debitis et mercimon” concęſſt ſe 2 
dere, is not good. R. 2 Rol. 332. . : 
If the contract be for foreign coin, the ſaſeſt way is to declare 8 
guad reddat 201. certain, or whatever other ſum, and then they 24 
the contract for ſo much foreign coin, which atling ad 20/, 
monet Angel. R. 2 Cro. 88. Tel. 80. Mo. 775. a 
And this in debt by bill as well as by original. N. 2 Cin. 88, 
If a man binds himſelf in a bond to pay ſo much Flemifb, &. & 
the plaintiff may declare, quod reddat ſo much as it amounts toin 
Engliſh coin. R. Tel. 81. 135. 2 Cro. 611, Jon. 69. 8 
If a man is bound to pay 67 J. at H. and debt is brought for 1 
56/. the value of the coin there, without more, if the detendant dun 
demands oyer of the bill, and then demurs, there ſhall be judg- 1 
ment for the defendant. R. 2 Bul. 154. | ; bug 
And where the eontract is for foreign coin, the plaintiff hav '3 
his election to demand ſuch coin, or as much as it amounts to in wth 
Sterling. R. 1 Leo. 4. 5 | . 4 
If there be a ſale of goods for two jewels, two diamonds, &c- 2 
in certain, the declaration may demand the jewels, &. 1 4d. * 
118. : 
Yet if debt be for ſo much monet* Handr ad valor ſo much R 1 
znonet Angi, it is well. R. Cro. El. 536. Mo. 704 | Or 
But then the jury ought to inquire of the value, or a nt of So 
inquiry muſt iſſue before judgment. Cro. El, 536. 2 Cy. 617- 2D. 
So, if the contract be for 20. to be paid in goods, without , But 
ſaying what in certain, it muſt demand the 20 J. not the good. #nit 
R. 1 And. 118. ; Abe 
If the contract be for 100 guineas, he may declare for fo much e, 
as they are valued for. Dub. Skin. 573. | | RE 
If debt be for a certain ſum, and the particular contract, ibo 
whereon the plaintiff declares, amount to more, it is bad, 10 30 
he has „ eee for more than he demands. R. 7%. 5. Ju Fn 
, (2 W. 14.)—anre, (C. 84. | | 
72550 if he declares 2 2 due, and demands 2 leſs ſur muſt ſhi 


without ſhewing that the reſidue is diſcharged. Vide ante, (Cs 


4. 


/ ˙ A : a 


So, if he declares upon ſeveral contracts, and ſhews part 
ſaisfied, but does not ſay on which contract, and he cannot 
recover upon all the contracts, he ſhall recover for no part. R. 

10. El. 583. 8 / | 
; So, dhe debt be founded upon record or ſpecialty, and he 
demands a leſs ſum than was due by the ſpecialty, without ſhew- 
ing the reſidue ſatisfied : as, if 80 ſhillings are demanded upon 
2 judgment in an inferior court, where the judgment was far 
$0s. and four pence. R. 3 Mod. gi. 5 | 
| [On a certificate of the commiſſioners of army-debts for 1057. 
186. 7d. farthing, the demand (which it was neceſſary by the 
fatute to make) had been made for 1057. 18s. 6%. farthing, and 
plaintiff was nonſuited. Pall;ſer v Ord, E 1724. Bunb. 166.] 

But debt for 50%, and a declaration upon a bill to pay 504. 
viz. ten pounds at five ſeveral days, and ten pounds nome | 
ten, is well; for it is a ſeveral bill as to the nomine pane. R. 

10. El. 77 1, | Gf | 
47 in debt upon ſeveral bonds, if he ſhews part ſatisſied, jt 
Is ee he does not ſay upon which bond. R. 3 Bud. 

I Adi. 423. . 18 
4 it is ſufficient, if he declares for a debt of 5o/. tho part be 
{aisfied before action. 1 Vent. 135. 55 

So in debt upon a ſtatute, &. if the declaration be gugd cum, 

H. it is well. R. Sho. 3 37. | 


Soa declaration in debt, generally, ſhall be in the debet et detinet. (2 W. 8.) 
Tho' it be againſt huſband and wife for the debt of the wife When io 
dun ſola. R. 3 Leo. 206. 2 
Tho' debt be for guineas or foreign coin of ſo much value —_ 

Engliſh, R. Lut. 488. e 1 
but where debt is brought for goods and chattels it may be 
in the detinet only. Ly | | 
As, in debt guod reddat dolium ferri. Tel. 117. | 
od 2 i many quarteria frumenti. 2 Cro. 88. 4 Leo. 
4. 11H.n.5.b. . 
do, if it be for foreign coin. Mo. 704. Tel. 81. R. Lat. 84. 
4.2 Cre. 617. N. Lat. 5. Fon. 69. FFT 
Or for 33 in /pecze. 4 Mod. 410. Tut. 488. 
| 3 t by or againſt an executor. Vide ante, (2 D. 1.— 
But upon an original in debt, the plaintiff cannot declare in 
aunuity. R. Tel. 208. 
ane therefore, if the declaration is quod reddat gol. de annual: 
reddit”, and ſhews the grant of an annuity, it is bad. Ze, 208. 
So a declaration in B. N. de placito debiti quod reddat ei 20l. 
* laying, guas ei debet et injuſte detinet, is bad. R. M. d. 


[f the plaintiff declares upon a bond, or other ſpecialty, he * W. 9.) 
v the certainty of the bond, &. | ; eclaration 


And upon 2 
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And therefore, if he ſays per /criptum concefſit, wit 
| er er- fuum 3 is bad. Semb. Cro, on uy, 
r per ſcriptum manu ſua fignat. Semb. 3 Lev. 234. | 
But per * ſuum obligatorium is ſufficient, without faying 


 fegillo figillat', for ſeriptum obligatorium implies it. R. Cv. EI 
737. = oh Gro. 420. 1 | . TONE 
And i omits criptum obligatorium, aſter plea 
gud foboit, Sc. it ſhal be aided. K. Cro. Car. 2 A ona 
So, after plea of ps. and 2 thereto. Lui. 160) 
So per ſeriptum obligatorium is ſufficient, without mention «« 
the fo pe ſeal, or delivery. R. Mod. Ca. 306. 125 
So per ſcriptum obligatorium cu us dat eff eiſdem die et am tho 
it has another or void date, for cuyws dat ſhall be conftrued of the 
delivery, otherwiſe if it was gerentem ſuch a date; for then the 
| he 8 ſet out. K. Sal. 465. . | 
If t nd upon oyer appears to be, 7. A. fland bound in 16 
founds, and is to be _ to 2 it 15 good, without ſaying 
to whom bound. RN. 3 Lev. 21. | 
If the whole ſubſtance of the bond, &c. be in the declaration, 
it is not neceſſary to mention words, underwritten, or indorſed. 
K. 2 Brownl. 98. | 
If in debt on an arbitration bond, the declaration ſtate that 
the original time given to the arbitrator to make his award, was 
enlarged by conſent, the penalty cannot be recovered for not per- 
forming the award. 3 Term. Rep. 592. n.* | 
The plaintiff may declare upon ſeveral bonds in the ſame de- 
claration, - Vide Action, (G.) | 8 
So he may declare upon a bill for payment of money on a day 
with a nomine pane for non-payment, and afterwards declare for 
the nomine pane. R. Cro. El. 711. 
So he may declare upon a penal bill, tho' it be not formally 
ex 1 = 2 Vent. _ | | e on 
the declaration is inſufficient, or upon oyer appears not ſuff 
cient, the defendant may demur. #ide — (Q. 3.) 


(1 W. 10.) If the plaintiff declares a ſtatute, recognizance, Sc. be 
Upon a ſta- muſt — the certainty of the ſtatute, or recognizance. 455 


tate, N Ent. 223. Raft. 189. a. | | 

* And * vn declares guod A. coram. Ch. J. conceſſt je 
wide Dett, teneri, Sc. et fi defecerit, concefſit per idem ſcriptum quod curred 
A. 3.) ſuper ſe pæna in flat' fap”, without ſaying per ſeriptum ſuum dl 
282 or ſecundum formam flatuti, it is bad. R. per 3 J. Cn. 

r. 363. | | 
So, if the declaration does not ſhew the ſtatute to have ſu 
ſeals as the act directs, it will be bad. Ms. 811. 
But, if the jury find that A. recogn* ſo debere, Ge. without lay- 
ing, per ſcriptum cbligatorium, or ſecundum formam flatuli, it u 

ſuſkcient, K. 4 Co. 65. 5. . a 
So, if the ſtatute be recited, as inducement to the on. 
it is ſufficient, tho' it is not ſaid, that it was Jab fgilu. K. 


A. 811. (0s 


. wo, 


PL E AD E R. 


"On a recognizance de againſt bail, muſt ſhe w at whoſe ſuit de- 
— bail, and for what ſum the ſuit was brought. 
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Park v. Terbury, M. 24 G. 2. 1 Wilf. 284] 


$o, if the plaintiff declares upon a contract, he ought to bew (n w. i.) 
the certain contract, where the contract is expreſs ;- as, upon aUpona = 
uutuatus, or account. Bro. V. M. 162. Contract. 


a pon a ſale or other agreement 3 x Bro. Ent. 160. 3 | 
"for « falary upon a retainer. 1 Bro. Ent. 176. Bro. V. M. (A.8.) 
166, 7. : 


For fees. 1 Bro. Ent. 172. Fide Attorney, (B. 1 | 
Upon a ſubmiſſion to an award without ſpecialty. 2 Sand. 127. 
vide Arbitrament, (I. 1, 2, 3.) | | 

80, if the contract is only implied by the law, the plaintiff by 
his declaration ought to ſhew the foundation of the contract. 

As, in debt for an eſcape, the plaintiff ſhall ſhew the judg- 
ment, execution, and commitment thereon. 2 Sand. 98. 2 Bro. 
Eu. 59. 3 Lev. 390. Vide Action on the Cafe for Negligence, 
(A. 2) 2 ante, (2 P. 1.) 5 | 

For a penalty of a by-law, muſt ſhew a rto make, by-law 
made, and breach. 2 Vent. 243. 1 Bro, Ent. 10. 

For a fine of a copyhold, a cuſtom for the fine, and admiſſion 
to copyhold. C. 244. Lut. 597. Vide Copyhold, (H. 6.) 

For a fine or amerciament, in a court leet, the plaintiff muſt 
ſkew a power to hold the leet, the offence, and the fine or amer- 
cament for it. Lev. Ant. 62. 1 Bro. Ent. 152. 154. 168. 


If the plaintiff declares upon a judgment, he muſt ſhew the, W. 12.) 


, ertainty of the judgment, vide ante, (E 18.) Upon a 
p As, if the declaration be in C. B. upon a judgment in B. R. judgment. 
be muſt ſhew the term and parties, and thing recovered. 2 Mod. 
y ht. 224, 5. Lut. 600. : 
do, if it be upon a judgment in the ſame court. 2 Mod. Int. 
i- 225.4 | 
Andif it be upon a judgment in C. B. he muſt alſo ſhew be- 
fore what Judges, 
ae de, if it be upon a judgment in an inferior court. 2 Mod. Int. 
2 * 2 36. | | 
eplaintiff muſt aver that the judgment ſtands in full force. 
ſe Semb, Is 600. Ju's | 
rtl 


But in debt upon a judgment, the plaintiff need not ſhew all 
be 1 ar large. Semb. Cro. Fit 817. | 
0 it be upon a judgment in an inferior court. 2 Med. Int. 

9. R. Sho. 71. Cart . 86. Vide ante, (E. 18.) 

(On a judgment of nonſuit in an inferior court, it is not peceſ- 
lay to ſet forth that the plaint in the court below was levied for a 
ſay- dae of action ariſing within its juriſdiction; nor is it neceſſary to 
un i out the plaint and ſubſequent proceedings; it is enough if the 

waſuit is laid to be given and recorded at a court held within it's 


50, Kildition, Murray v. Hilfen, Fl. 25 C. 2. 1 WH, 316. 
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It is not neceſſary to ſhew (except in the caſe of an executor 
or adminiſtrator) more than the judgment. Hr Ryl: 1654. 
Mills 27. CCC ; D rr 

Nor in a declaration againſt an executor or adminiſtrator y 
— more than the declaration and the judgment upon it, 
| 7 | ; | 


Itis not neceſſary to ſay prout patet per recordum. Sal. 565, 
So, if the plaintiff does not ſhew, who were the Judges of the 
court, it will be aided after verdict. R. Cartli. 86. 


W. 12.) To debt upon judgment in any court of record, if there wa 
2 ; D aach — n => — record is miſtaken, the defendant may — 
Nul tiel nul tiel record. 3 Mod. 41. 

_ Ray Tho' the judgment was in the ſame, or in an inferior court. 
Vide poſt, Bro. F. A. 244. Clift. 148. 

(2 W. 36, 80, in every caſe where the” record is denied, the defendant 
& c.) ſhall ſay nul tiel record. | 

And nul tiel record, without more, is a complete iſſue if the 
record is in the ſame court. Mod. Ca. 40. 

But where the record itſelf is ſhewn to the court in pleading, 
the defendant cannot ſay nul tiel record; for, by the u in Cu 
ria, it appears to the court that there is ſuch a record: as, if leuen 
patent are pleaded, the defendant may ſay non conceſſit, but not 
nul tiel record. Cs. Lit. 260. a. Hard. 158. 

If the defendant pleads aul tiel record, he ſhall conclude to the 

action. Clift. 148. 5 | | | | 

And to this plea the plaintiff ought to reply, that there is ſuch 
a record. Lut. 945. . 9 

And the replication ſhall conclude, prout patet per reconuun. 

Tut. 945. Vide ante, (E. 29.) | 

If the record is in the ſame court, the replication ſhall pray, 
guod videat per cur”, and a day ſhall be given for the inſpection 
Lut. 945. R. Sal. 566. Carth. 517. | 

Or the plaintiff may demand oyer. Per Holt, Carth. 51). 

If it be in another court, day is given to produce it, as in J. A. 
Bro, R. 107. Sal. 566. | 8 

[On nul riel record pleaded, B. R. will not make an order for 
the proper officer of C. B. to attend with the record, there muſt 
be a certiorari. Heuiſen v. Brown, T. 33 S 34 G. 2. 2 3. 
1034. . = | | _ 

> Cl. Af. 79. | 
If it be in a county palatine, there ſhall be a writ to the chon- 
terlain.to certify, fc. Clift. 148. TE ; 

So, if it be in an inferior court, there ſhall be a wiit to the 
proper officer to certify, Fc. Bro. V. M. 244. TY 

If the officer refuſes to certify, there ſhall be a rule to do it js 

' pain, and if he does not, an attachment. Pal. 562. 
| At the day given for the record, there ſhall be ju t for 
or againſt, the defendant; if he ſhews, or fails of the eco” 
T own. Tad. 72, 73. | | | But 
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But, an immaterial variance is no failure. 3 Leo. 243. Hob. 209. | 
vide Record, (D.) ; 3 
To debt upon a judgment in a court not of record, the defend- 
ant may wage = _ or plead nil debet. Fide poft, (2 W. 17.— 
W. 44.ä—2 W. 45.7 ; 
: So — fe. 4 8 5 Ann. 16. To debt upon any judgment, he 
may plead payment in bar of the action. 
ns there is judgment for 388“. os. 1d. and debt is brought 
on it for 388/. omitting the penny, it is variance, and cannot be 
cured by a remittit of the penny, for that muſt be, before judg- 
nent. Coy v. Hymas, M. 16 G. 2. Str. 1171.) 


If the plaintiff declares upon a demiſe, he muſt ſhew the cer- (2 W. 14.) 
uinty of the lands demiſed. 8 N Upon a de- 
And therefore, if he alledges a demiſe made to B. but does not miſc. 
{ay where the land lies, it is bad. R. 2 C0. 682. : 
If the plaintiff be an aſſignee, he muſt ſhew a good aſſignment: 
u, an alignment by deed. Vide ante. (2 V. 2.) 
And fer ſeriptum, without ſaying igillat or fact, is not ſuffi. 
cient, 1 Leo. 310. Vide ante, (2 W. 9.) 
But default of attornment ſhall be aided after verdict. R. Ray. 


* if he ſays, that he is yet ſeiſed of the reverſion, where the 
term is determined. R. 2 Cro. 118. 28 | 
$ it is ſufficient, to alledge the lands demiſed, as peneral 
ud certain as they are in the leaſe. R. 2 Gro. 124. 
- no vill appears, where the land lies, but only the county. 
20. 125. 5 
So it is ſufficient, to ſay that the plaintiff demiſed, withou 
lewing what eſtate he had. Sal. 562. 5 | 
So the plaintiff muſt ſhew that the defendant entred and was 
poſſeſſed by virtue of the demiſe. Semb. Cro. El. 262. | 
And this is neceſſary where the debt is for rent upon a leaſe at 
5 * the defendant is charged in reſpect of his occupation. 
1 Sal. 209. | | iS 
If he * that he was poſſeſſed a fefo Michaelis uſque ad fe 
ten M. when he demands rent for one year, it is bad; for it 
vanu one day of a year. Fer Tel. 74. 5 = 
But virtule cujus intravit is ſufficient, without ſhewing the 
une of the entry. R. Lat. 196. | 5 
And if the leaſe commenced at a future day, it ſhall be intend. 
ei that he entred after the day. R. 2 Cybo. 549. 5 
$0 upon þ * for years no entry or occupation need be al- 
_ 1 Cal. 209. l | 
„if a leaſe 4. ng from Michaelmas, and the entry is 29th 

pember, which is the day before the commencement, it will be 
— after nil debet, and a verdict for the plaintiff. R. Cro. El. 
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If a tenant from year to year hold for four or five 
either he or his landlord, at the expiration of that time, may de- 
clare on the demiſe as having been made for ſuch a number of 
years. Salk. 414. cited 1 Term Rep. 380.“ 

If the declaration alledges a demiſe per nomen, &x. it ought ty 
fay that it was by writing. R. 3 Leo. g. 

So the plaintiff muſt ſhew expreſsly what rent is reſerved; for 

um ratum 20). is not ſufficient. R. 1 Sal. 262. 

So the plaintiff muſt ſhew when the rent was in arrear, Kenz. 
2 Cro. 668. | 

But it is ſufficient, if the plaintiff ſays the rent was in arrear a 
ſuch a day, without ſaying that it then became due; for it ſhallhe 
intended _ a general demurrer. K. 1 Sal. 139. 

And, if it be reſerved at two feaſts, it is not ſufficient to ſiy 
that it was in arrear for a year, without ſhewing at what feaſt the 
year expired. R. 3 Mod. 70. Semb. Sho. 9. R. Cro. Bl. 502. 


e 
Yet, if the declaration ſhews that he had poſſeſſion only one N 
year, it will be aided. R. 3 Mod. 720. 
If it be reſerved at two feaſts, or ten days after, it is not fuf- 
ficient to ſay that it was in arrear for 10 days, but he muſt ſiy | 
after 10 days. R. Cro. Al. 262. | 7 
If the grantee of a' reverſion he plaintiff, he need not mah Vid 
notice or attornment in the declaration; for if he has paid, it vil In 
be a good plea, if not, the action is a demand. R, 2 Gr. 193, nic 
But the rent muſt be computed according to the day mentioned 
in the reddendum, not according to the habendum as if a demile As 
be to commence from the 24th December, rendring rent at pon 
Michaelmas, St. Thomas, &c. the declaration muſt ſay that the Ar 
rent was due 21ſt December, viz. St. Thomas, not the 24th of De- {me c 
cember. K. 1 Sal. 141. | 80 
Yet reddendum quarterly ſhall be computed according to the ment 1 
habendum. 1 Sal. 141. ln 
But if debt be for a ſum more or leſs than the rent in demand, er; 
it is bad, except where it ſhews the reſidue diſcharged. Vide as, / 
(C. 84.)—(2 W. 7) d 
As, if debt be for 100J. and the plaintiff declares upon a leaſe, BW fun 
rendring 74. and demands for a year and a half, it is bad, if he 7. 
does not ſhew that the 117. above the 1009, is ſatisfied. Semb. BBW in de 


2 Lev. | | 
So, if debt be for 15s. and he declares upon a leaſe rendrug 
30s. and demands rent tor a year, it is bad, if he does not lay 
how the 15s. are diſcharged. R. Cro. Car. 137. | 

Yet in debt for ſo much rent, upon ii debet, if it _ that 
the rent ought to be apportioned for part, the plainti ſhall re- 
cover for the reſidue. Poph. 3 Co. 24 4. Acc. 1 Sid. b. 


22 2 ; | 2 
So in debt for a quarter's rent due at the end of the term, 1 U 
ſufficient without ſhewing the reſidue ſatisfied. R. 2 Veni. 129. 

So, if by his own ſhewing the plaintiff demands more than! 
due, after a verdict upon l debet he may remit the ſurpin 
a Vent. 49. | 


PLEADER 
(2 W. 1 5.) Judgment by Conſeſſion, Ec. 


After a declaration in debt the defendant may demur. 


ger no cauſe of action appears. 
by his confeſſion. | 
Or by nil dicit. Bro. Fad. M. 216. 


may plead non ſum informatus. F. N. B. 98. J. 


ficit, or non ſum informatus, if it 


next term. Per Rule Tr. 29 Car. 2. Mills 75. 


(2. W. 16.) Pleas in Debt. 


To debt what pleas the defendant may plead in abatement, 
Vid Abatement. rn OT: 

In bar to debt upon a bond, the defendant ſhall plead in 
noidance or diſcharge of the action. 


„ 


upon contract, not upon bond. 

And this plea is good in all caſes, where nothing is due at the 
ume of the action. | | 

So nil deber is a plea in debt for an eſcape; for the commit- 
nent is only inducement. Sal. 565. 


der judgment againſt him, tho' mixt with record. 1 Sand. 
i R. Cart. 2. | | | ; 

debt upon a ſpecialty to pay ſo much as 4. owes; for it is 
to ſum certain, but muſt be aſcertained by averment. . RN. Skin. 


vill is no ſpecialty. Hard. 332. $7 | 
In debt upon a tally. Hard. 332, 333. | 

Tho' the debt is barred by the ſtatute of limitations; for he 

ed not plead ail debet 1 ſex annos, but nil debet generally. 


ts Hel, C. J (Vide 1 Ld. Raym. 153.) 
e be 


Or a relea given; for then he owes nothing. 1 Sal. 394. 
* this plea ought to conclude to the country. R. 1 Sand. 
$ | | | 

— the 75 ought to join in iſſue without replication, 
\ Lit, 126. a. | | . 9 
But where the defendant has matter ſor his excuſe or diſcharge, 
ſe cannot plead nil debet. 4 5 


pants. N. 2 Mod. Ca. 106, 323. 382. 
t 
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Or demand oyer of the deed, on which he may demur, if upon 


Or, to avoid more trouble, the defendant may give judgment 


Or, to avoid damages againſt himin writ of deceit, the attorney 


But the prothonotary ſhall not n by confeſſion, 210 

| not brought to him, after 
baer, before the firſt day of Trinity term, or within 20 days after 
the end of every other term, except where the warrant of attor- 
rey is dated after the term, and then before the eſſoin· day of the 


(2 W. 16.) 
Upon 2 
bond what 
are good or 
not. c 


As the defendant may plead the general iſſue ail debet to debt (2 W. 17.) 


Nil debet. 


la debt againſt an executor or adminiſtrator upon a devaflavit 


MN. | | 5 | 
in debt for the arrears of a rent-charge deviſed for life; for the 


it is no plea to a penalty in an indenture to perform eo, - 


Vor. V. T | [Where 
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[Where matter of fact is the foundation of the action, and; 
ſpecialty only inducement to it, as in debt for rent on an inden- 


ture, there ail debet is a good plea; but where the ſpecialtyis the te 
ſoundation, and the fact was but inducement, as in debt for ron. | 
performance of a covenant to accept and pay for ſtock, there nil 4 
debet is no pled. Warren v. Conſett, T. 13 C. Ld. Raym. 1500. m 
. 5 D ; ; | 

: 80 mi Lis is no plea to a debt by bond, fingle bill, or other 35 
ſpecialty, without an acquittance. R. 5 Co. 43. a. Cro, E.. R. 
455. 157.. Mo. 692. R. 9 Ad. 4. 53. a. 2 Will. 1. 63 
42 debet is no plea to a bail bond Mills v. Bond, M. » 6. 8 

Fort. 363. Mayhew v. Mayhew, P, 4 G. Fort. 367.] So this 
Nor to an annuity granted by deed. Hard. 333. 7 
Nor payment without an aequittance, and, if, found for the de- 2. 
fendant, he ſhall not have judgment. + 2 Cro. 377. If found for 8 

172 plaintiff it ſnall . by the /. 32 H. 8. Vide Amendment, her 

©, EC h | ( 

(If ail debet is pleaded in a gui tam action, defendant cannot A 

give in evidence, a record of recovery againſt him for the ſame Ray 
N by another perſon. Bredon v. Harman, B 12 6. 355 
Str. JOE. ; | 3 B 

| [A ſet-off may be pleaded to debt on a bond, conditioned for fanc 

the payment of an annuity or growing ſum. Cullins v. Cillins, $, 

T. 32 & 33 G. 2. 2 B. M. 320. | ke. 
[The whole penalty of a bond cannot be ſet off. (And 2 0 
Whether under a penalty of a bond for performance of articles, feal 
which ſounds only in damages, the ſum really due for damage RI 
ſuſtained can be ſet off?) Nedriff v. Hogan, 7. 33 & 34 6.2. 80 

2 B. M. 1024. | | We 602. 

[Vi] debet on l. ond may be good after verdict, tho' bad on ge- N. 

neral demurrer. Anon. M. 27 G. 2. 2 Will. 10.) = 
(SR Fn ut f 
(2 W. 18.3 So to debt upon bond, Gr. the defendant may ſay nun gt If 
Non eff fac-fattum. Cl, Af. 72. | ; * if fa 
tum, And this plea is good in all caſes where the bond or ſpecialty So, 
was not executed, 5 „„ Is ed Cela 

Or, if it was executed, but was void ab initio: as, for defau ; W 

: of capacity; if the obligor was a monk, eme covert, &, he ma Gtion 
plead a ſpecial non eff fadtum. Or, 

And it ought to conclude to the country. A. 1 Sal. 5 <4 1 0 
on non ef facbum pleaded to debt upon articles, deln eg If ; 
may give lunacy in evidence, and plaintiff will be noniulte Arty 
Tates v. Boen, M. 12 G. 2. Str. 1104.) _ z will be | [ft 
But, if the plaintiff pleads over to the ſpecial matter; it Win in ſy 
C1906 296. $146 oy Ie 
[If a bond is void @b initio, the facts, which make aw 1 tel m 

by law be ayerred and ſpecially pleaded; . g. that che * 


given to indemnify againſt a note given to ſuppreſs evidence " 
an indictment for perjury, Collins v. Blautern, F. 7 ©» 
2 Will. 341.347] ꝗR m 
IIS - [Such 


COT ONS 
"> 


2 


; Y L E AD E R. NE 
Such plea ſhall conclude, that the, ſuppoſed bond #s void in 
Au, et 5 
led with nn eft factum. Ibid. h | 
1 foecial non 7 factum puts the proof upon the defendant, 
vhich, upon n eff factum generally, will be upon the plaintiff, 
1 Ca. 218. 6 VG; e, 
o, if it was executed, but became abſolutely void before the 
inc of the action: as, if it be eraſed, altered, or cancelled. 
F. 5 C. 119. 5. Dub. Dy. 112. 4. 1 Bro. Ent, 198. 199: 
Lint. Sav. 71. 5 | pe 5 
55 if 4 are bound, and the ſeal of one is broken off, for 
is avoids the whole deed; tho' they are bound jointly and 
fererally. Dy. 59. 4. in marg. But it ſhall conclude act io non, 
. Dil. 33. Mot his deed. Dal. 105. | 7 
So, if it was executed to the uſe of one, who refuſed it, ori 
ber huſband refuſed. 5 C.. 119. 5. Dy. 167. 6. ee? 


* 


which are not performed. 2 Kol. 68 3. I. 5. 2 Bro. Ent. 82, 
Ry, 197. Mid. Ca. 217. and ſhall conclude atio non, &c. Dal. 
z 9 ä f 
1 it is no plea where the deed is only voidable: as, for in- 
fancy, dures or per minas. R. 5 Co. 119. a. 
&. R. 5 Co. 119. 24. . 5 

Or becomes void after action brought, by accident; as, if the 
ſal isdeftroyed by rats, or other accident, after plea. R. Dy. 59. 
R. Dal. 33. | 5 > 

do it is no plea, where the deed is inrolled upon record. 1 Radl. 
862. J. 12. „„ A | | 

Nor to a recogniſance or ſtatute: Hard. 367. 


but ſhall ſay, nothing paſſed by the deed.” 1 Rol. 188. 
lf the plea ſays, guod factum præddictum was altered, et /ic non 
Hatun, it will be repugnant, and bad. R. Cro. El. 800. 
do, it is no plea, where it was a joint bond, and the plaintiff 
(kclares upon a bond by one alone. R. 5 C. 119. 4. Yoo, 92: 


Uition not performed. R. 9 G. 137. 2. ; g 
Or, if the delivery to a ſtranger be not as an eſcrow. Dy. 167. 
. Co. Ent. 145. b. | . py 
If an indenture be executed by one party only, and the other 
any does not execute. R. Gro. El. 212. e 
[f the delivery, after conditions performed; is to be 21 ſerip- 
in ſuum, not ut factum. Per 2 J. Morton cont. Ray. 197. 
If che iſſue u pon aon eff. factum is found for the defendants, the 
may be kept in court. 1 Sal. 215. . 


* ſhall not be ancelled, nor kept upon a collateral iſſue. 


Tt 2 5 | 80 


hoc, Nc. and therefore 50 judgment, and this may be ; 


Or was delivered as an eſcrow, to be his deed upon conditions, 


Where the bond was delivered to the party himfelf upon a con- 


643 


% — 


do il it is void by act of parliament, as by the ſtatute of uſury, 


do a ſtranger to the deed cannot plead a ſpecial non eff factum; | 


644 PLEADER. 


(z W. 19.) 80 to debt upon bond, the defendant may | 
Fer dures: CI, A,. 97. Bro'R. 200. YT * plead per dure, 
| So to debt for arrears of an account. N. 1 Leo, 13 
And it will be dures, if a man is forced to give a bond, &. b 
a wrongful impriſonment. ' 2 Inf. 482. aa, 
As, when he was under an arreſt without legal proceſz, 
Or by the proceſs, warrant, &c. of him, who had no jurif 
. _ 
So if a man, arreſted by proceſs, be forced by tort; 
uſage in priſon. 2 Inf. 482. 0” NNE ting 


: | Mo | 277 
ut, without plea of dures, the bond, &e. ſhall not 7 
for it is not void, but only 3 E „ be maile, of 
Replication, To this the plaintiff may reply, that the defendant was A 
| 1 and not per dures. Cl. AJ. 77. Bro. R. 200, © oene 
a ut a man ſhall not plead dures to a deed, acknowledged by WY tot 
him, to be inrolled upon record. 1 Rol. 862. J. 15. * 
So, it is no plea for a ſurety for B. that the bond was obtained ant, 
by dures of B, R. 2 Cro. 187. 2 55 fend 
” that 
WW. 20.) So per minas. Cl. Af. 72, LO . 
x rg And menace of life, member, mayhem, or impriſonment, is q 8 
ſufficient to avoid a deed. 2 1 „ T 
But menace of battery is not ſufficient to avoid a deed, [bid 168. 
| . menace 4 rr, — houſes. nn EY An 
- Or taking or deftroying his goods; for he may recover da P.M 
| ro: Fad This. > 5 . - F By 
Replication. To this the plaintiff may reply, that it was voluntary, and ne ment 
per minas. Cl. Al. 72. | | h pen. 
/ * 
(2 w. 21.) So to debt by a feme covert, as ſole, the deſendant may plead by of 
Coverture. in bar, that A. ke — are married. Sko, 50. & 2 
ä So in debt, or action upon the caſe, by a man againſt a womat * 
R. Ray. 395- | Wo 
But in debt by huſband and wife, he cannot plead n+ ungues ac went, 
Souple, &c. for the trial would be altered. R. 2 437. Tha 
A . 80 
So tao debt bond the defendant may plead, that he v 
(4 W. nn.) EY FP 2 juſt d 
Within ave, Within age. Cl. Af. 76. Ah. Ent. 293, 3 0 
n — on fimple contract, if 2 was not for necefſari * 
Vide Enfant, (B. 5.) 2 Nen: 
And it ſhall not be intended for neceſſaries, if it be not : 85 5 
ledged, and therefore if the defendant pleads within age, and plaintf 
| lng — there ſhall be judgment for the deſendant. 
2 Gro. 560. „ 
in replying to a pleaof infancy, the plaindiſ ca ſhew enough 7 
2 the replication to maintain every part of che declaration · 1 7 "gr 
: 40. : 3 . ; ; , | 
Replication. To this plea the plaintiff may reply, that the defendant * a | 
| 5 Thet ; 
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He may reply to part Full age, to the reſidue for neceſſaries; tho? 

al the ſame day. R. 1 Sal. 223. 8 

To within age pleaded to debt upon contract, the plaintiff may 

4, that the defendant was indebled io him for neceſſary. apparel, 

©, victuals, &c. Oro. Bl. 583. 1 

o plea of infancy, to aſſu mit on a farrier's bill, plaintiff 

mult reply generally, neceſſaries for the infant, not neceſſaries 

for his horfe. Clowes v. Brooke, M. 12 G. 2. Str. 1101. Andr. 

7, if there is a bill for the debt, hat he was indebted for ne- 

eſarirs, and the bill given for ſecurity of payment. Aſh. Ent. 273. 

And it is ſufficient to rejoin, that it was not for neceffaries 

generally without ſaying that the money, or any part thereof, was 

not for neceſſaries. N. Lut. 241. Garth. 110. 

*The plaintiff may reply, to a plea of infancy, that the defend- 

ant, after he attained 21, confirmed his promiſe; and if the de- 

ſendant rejoin that he did not, the plaintiff need only to rejoin 

that he did, and the defendant muſt ſhew that he was under age 

at the time. 1 Term Rep, 648." | | 


That the bond was fiven upon an uſurious contract. Co. Ent. (2 w. 23.) 


168.9. 2 Vent. 80. i 185. | | gry hy. 
45 it may be pleaded, without reciting the ſtatute. Bro, uſury. 
* 255: | 


But the defendant, by his plea, muſt ſhew the uſurious agree- 
ent ſpecially, and how much more than legal intereſt was 
gwen, R. 3 Mod. 35 | 

do, he muſt expreſsly aver, that the agreement was, for giving | 
day of payment, Er. R. Fon. 410. : | | 
5 corrupte agreatum fuit. Cro. Car. 501. Sh 

o this the plaintiff may reply guod non corrupte agreatumFfuil. Replication, 
Yd 2 arganizavit, with a traverſe of the corrupt agree» 
went, 324. | 
That it was bor lawful debt with a traverſe, Oc. Cl;ft. 185. 
So on a note, plaintiff may reply that the note was given for 
juſt debt; ab/gue hoc that it was agreed modb et forma, as de- 
ſndant pleads. Cooke v. Ratcliffe, T. 9 G. 2. B. RA. 28/1 
" That it was a miſtake of the ſcrivener, with ſuch traverſe. 
Int. 82. R. Cro, Car. 501, | 2 . 

oo, if the defendant avers the manner of the agreement, the 
plaintiff may traverſe the averment. Semb. Hard. 418. : 


That the plaintiff was outlawed, Bro. F. M. 460. R. Ow. (1 W. 24.) 
iN. Fide ante, (2 G. 8 K Qutlawry, 
50 — the plaintiff was outlawed after the action brought. &*- 
I dal, 178. | | 
o, that the plaintiff. was attaint of felony, Sr. Bro. F. M. 
2. Lut. 610. Vide Abatement, ; I} 

That the plaintiffs teflator was ſelo de ſe, and the deſendan 
W paid to the. king's grantee. . Clift, 190, 80 
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So it is ſufficient to ſay, debito modo utlagat* fuit, yi 
ſhewing how. Dub. 2 Peat 263. : - 1 8 
But to ſay, et ſciend eſt quod A. utlagat' fuit, is not good. N 
I Sid. 173. V | 
And it is not neceſſary to produce it /ieb pede figilli, when the 
ro bays bar. 1 8 | my „„ 
nd it is not neceſſary to ſay, after the laſt cantinuance, t 
was outlawed ſince the (bes A 9 Aal. 8 wh 
But inan action againſt an executor or adminiſtrator, outlawry 
of the teſtator or inteſtate is no bar; for he may have aſſets not 
forfeited. S-mb. Cro. Bl. 575. R. Cro. Al. 85 1. Hut. 51, 


(2 W. 25.) To a bond given to a ſheriff colore io, or for eaſe and favour, 
_F 7 3 the 1 may plead the /, 23 H 6. 10. 1 Sand. 15). Dy. 
_ dert 85 to a bond given to the marſhal of B. R. warden of the Har, 

De. colare i Sc. 1 Lev. 254. I Sand. 162. 1 Sid. 383. K. Cro. El. 66. 
effcii. But the ſtatute is no plea, except as againſt the ſheriff, hisbai- 

£ liffs, or miniſters, as, gaolers, Sc. Cro. Car. zog. 

It is no plea againſt a ſerjeant of the marſhes in Wales; for he 
is not an officer within the ſtatute. Serb. Cro. Car. $09 
Nor againſt the ſerjeant at mace of the houſe of commons. 
K. 1 Lev. 209. Ray. 62. R. Hard. 464. Dub. 1 Sid. 384. 

Nor to a bond to an officer of an inferior court, upon an arreft 
out of his juriſdiction. N. Cro. Car. zog. 

And therefore, if a bail bond be not conformable to the ſtatute 
in the condition, it will be void: as, if it does not fay 1n certain 
before what juſtices, or in what court, the defendant is to appear. 
Dy. 364. 4. in mag. 1 

So, it it does not ſay in what ſuit: as, if it ſays in placito dt. 
biti, where the writ is in placito tranſęreſſonis ac etiam bille ſo 
4ol. debt. Semb. 1 Vent. 233. But afterwards F. cont for iti 
ſufficient that the condition ſhews the time and place of appear- 
ance, and in what ſuit. 2 Fon. 138. Mod. Ca. 122. Fide Ray 
% | TOY 

So, if he takes only one bond for three defendants, who art 
ſued ſeverally. Mod. Ca. 122. „ 

So, if the day of appearance be after the term, or impoflible 
Semb, 3 Lev. 74. af. Mills v. Bond, M. y G. Fort. 563. 

So, if the bond be without any condition. 10 C. 100. 4. 

Or taken of him who is not bailable 10 C. 100-6. 

7 the bond be to the ſheriff not by the name of his office 

2 fon. 138. | dh 

Or to the ſheriff in com. perdi®# for prædict. R. Pal. Nen 

Or to another by the name of ſheriff, and not to the ſbert 
e | 7 1 

But, if the county be named, and it be to the ſheriff, withou 

ſaying de com prædic', it will be good. R. 2 Lev. 123. 8 
I To take advantage of a bail- bond's not being made to the o 
by the name of his office, oyer of the bond muſt be pray 
Darby v. Hammond, P.8 G. 2. Port. 371] 5 
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80, if the * was to A. without ſaying twnc-viceom, it is 


bd, ** the declaration be ad rep A. aper viccom R. a 


E. 800 

Il the bond be to appear, and alſo to pay chambes-rent . 
Ray. 222. 1 Vent. 237. 

Or, alſo or indemnify the ſheriff. 10 Co. 100. b. K. Dal. 56. 


So, if the bond adds, appear, and there recerye Jariher as they 


U award. Dy. 364, a. m marg. 
80, if the bond has no condition, or, which is tha ſame, an 
impoſſible one; for then the bond is fingle. Semb. 3 Lev. 74, 75. 
, If it be to appear coram majeflate ſua, without ſaying coram 
kmino rege. R. 2 Lev. 177. 
Ad reſpend bills fur 100!. without ſaying at whoſe ſuit. 2 Lev. 


111 it be to pay for a debt. 10 C. 100. 3. 


So the ſtatute is no plea, if the bond was when: without legal : 
proceſs ; for he ought to plead dures. 2 Fon. 76. Semb. Cro. Et: 


646. 
ur a bond, that the defendant appear perſonally, is good, tho 
the ſtatute ſays, no ſheriff ſhall take obligation but by name of his 
fes, on condition that the prifoncr ſhall appear at the day and place 
vs the writ ſhall require. 364. in 1 R. 2 Leo. 78. 10 
C. 101. Sav. 81. oY. 275 1, 
| [A bail- bond is good thoug made two days after the return 
of . writ; for de nllant a, fourdays to yu in bail. Belgar- 
dine v. Preflon. P. 8 C. Fort. 365] 
[lf che bail-bond is for more than the ſum in the writ, it is not 
void; it is only a miſdemeanor in the officer. Fenyns v.  Gooftrey. 


H 3,6. 2. Fort. 366. Ruſh v. Ruſh, P, 6 &. 3. C B. Herr 


Vo. 

[Bail-bond is good, though the indorſement of the writ is dif- 
ferent from the ac etiam. Fromanteel v. Wi liams, H. 3 G. 2. 
Er. 367..] 

So that the defendant appear, Ex. and then and there n 
Cr. for 1 - is 7 to ag re/pondendum as the writ ſpeaks. 
K. Dy. N dey on - 10 C. _ i 

That e ap] ear — ſuſtic. noftris de B. without ſaying apud 
Wefim', is ſufficient. R. 2 Vent. 238, | 


Or, cram rege in cancellar*, tho! it ſays, apud em. inſtead 


of ubicunque, Semb. 2 8 2 38. Cont, 1 Vent. 234. 
Or, coram ful de B. R. apud Aim. without ſaying, ad 
flacita coram bar Se. R. 2 Fon. 46. 2 Lev. 180. 


In the Star Chamber, without * Coram rege et concilio, r. 


ir 8 2 Jon. 46. 
N ee original returnable coran TR rege, ubjcungue func 
far in Anglia, a bail- bond without the abicungue, &c. is good; for 


there are no ſet forms of words for theſe bonds, and if in ſub- | 
ſtance they are to appear according to the deſign of the writ, it is | 


haben. Hulle orth v. * T. 14 C. 2, Str. 1 377 


hat 
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So it is ſufficient to ſay, debito modo utlagat fuit x; 
ſhewing how. Dub. 2 Dent _ L's * n 
But to ſay, er ſciend eff quod A. utlagat” fuit, is not good. Þ 
I Sid. 173. e . ̃ 
8 And ĩt is not neceſſary to produce ii ſieb pede ſigilli, when the 
lea is in bar. Lut. 1514. EE. "OM 
And it is not neceſſary to ſay, after the Af cantinuance, that he 
was outlawed ſince the declaration. 5 Mod. 11. 
But inan action againſt an executor or adminiſtrator, outlayry 
of the teſtator or inteſtate is no bar; for he may have aſſets 0 
forfeited. S-mb. Cro. El. 575. R. Cro. Bl. 851. Hut. 51, 


| 2 

(2 W. 25.) To a bond given to a ſheriff colore Mio, or for eaſe and ſnou 
2. #83 the e may plead the //, 23 H 6. 10. 1 Sand. 15). by, 17 
. 8 A 4 2 72 a l 
5 4 8 to a bond given to the marſhal of B. R. warden of the Fir, 6 
Fc. colure Sc. 1 Lev. 254. 1 Sand. 162. 1 Sid. 383. K. Cro. El. 6. pre 
efficii. But the ſtatute is no plea, except as againſt the ſheriff, his hi 640 
Ilffs, or miniſters, as, gaolers, Sc. Cro. Car. 39. | 
It is no plea againſt a ſerjeant of the marſhes in Wale; ſot be the 

zs not an officer within the ſtatute. Semb. Cro. Car. 309. office 

Nor againſt the ſerjeant at mace of the houſe o commons, 40 t 

K. 1 Lev. 209. Ray. 62. R. Hard. 464. Dub. 1 Sid. 384. 05. 

Nor to a bond to an officer of an inferior court, upon anarref 0 

out of his juriſdiction. R. Cro. Car. zog. | of th 

And therefore, if a bail bond be not conformable to the ſatu ne 

in the condition, it will be void: as, if it does not fay in cenai U 

before what juſtices, or in what court, the defendant is to appear void; 

Dy. 364. 4. in m g. 3 Al. 

So, it it does not ſay in what ſuit : as, if it ſays in lacin 370. 

biti, where the writ is in placito tranſgrefſionis ac etiam bille io 

4ol. debt. Semb. 1 Vent. 233. But afterwards R. cont ſor ii ferent 
ſufficient that the condition * oe the time and place of appz Rent, 

ance, and in what ſuit. 2 For. 138. Mod. Ca. 122. Vide lu So 

220. Rt £5 | VVA &. f. 

So, if he takes only one bond for three defendants, who at K. D; 

ſued ſeverally. Mod. Ca. 122. 5 " Thi 

So, if the day of appearance be after the term, or impofbl Nein 

Semb, 3 Lev. 74; af. Mills v. Bond, M. y G. Port. 505 Or, 

So, if the bond be without any condition. 10 C. 100. 4 of ubic 

Or taken of him who is not bailable 10 C. 100. J. Or, 

If the bond be to the ſheriff not by the name of his oc eite 

2 Jon. 138. | | Wo In tl 

Or to the ſheriff in com. perdi& for prædict. R. Ful. 378. Hr Ty 

Or to another by the name of ſheriff, and not to the ſbe [On 

10 G. 100.5. N : FER : verit i 

But, if the county be named, and it be to the ſheriff, with there a 


ſaying de com predif?', it will be good. R. 2 Lev. 123. 
I Io take advantage of a bail · bond's not being made to the of 
by the name of his office, oyer of the bond muſt be pn 
Darby v. Hammond, P. 8 G. 2. Port. 371.) 
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So, if the bond was to A. without ſaying tune viceom', it is 
bad, tho the declaration be ad reſpond A. r viceom K. C | 


15 If the bond be to appear, and alfo to Pay chambes-rent "+ - 
Ray. 222. 1 Vent. 237. 
' Or, alſo to indemnify the ſheriff. 10 Co. 100. 3. R. Dal. 76. 
So, if the bond adds, appear, and there recerye W as they 
ſhall award. Dy. 364. a. in marg. | 
So, if the bond has no condition, or, which i is the fame: an 
impoſſible one; for then the bond is ſingle. Semb. 3 Lev. 74. 75. 
% if it be to _ 5 majeſtate ua, . ſaying ram 
d:mino rege. R. 2 Lev. 177. 
Ad reſpond' billæ for 1000 without ſaying at whoſe ſuit. 2 Lev. 


Wi be to pay for a debt. 10 G. 100. 5. | : 
So the ſtatute'is no plea, if the bond was taken without 1 
proceſs; for he ought to plead dures. 2 2 Jon. 76. Semb. Cro. Bt. 
646. | 


Bar a bond, that the deſendant appear perſonally, is good, tho” 
the ſtatute ſays, no ſheriff ſhall take obligation but by name of his 
ofice, on conditꝛon we 4 the 3 ſhall appear at the day and place 
a the writ ſhall requtxe 304: in . R. 2 Leo. 78. 10 
05 101. Sav. 81. Ces. 27.55 
[A bail- bond is god, hoes 0 made two days after the return 
of writ; for deKndant has] four days to 1 in bail. Belgar- | 
dne v. Preflon. P. 8 G. Fort. 365.] 
[lf che bail-bond is for more than the ſum in the writ, it is not 
wid; it is only a miſdemeanor in the officer. Fenyrs v.  Gooftrey. 
H. We 2. Port. 366. Ruß v. Ruſh, F. 6 3. C. B. rt. 


50. 

al bond is good, though the indorſement of the writ is dif- | 
ferent from the ac etiam. Fromanteel v. Wi lions. H. 3 G. 2. 
Fort. 367. 

80 6 defendant appegr, Er. and then and there 3 
&, for 1 64 is r to ag reſpondendum as the writ ſpeaks. 
K. Dy. 36 2 Eco. 78. Acc. 10 C. 101. 

That 0 app ear * Juſtic. mftris de B. without ſaying apud 
Wfm', is ful cient. R. 2 Vent. 238, 

Or, coram rege in cancellar', tho it ſays, apud Wefm'. inſtead 
of ubiciungue. Semb, 2 Vent. 238. Cont. 1 Vent. 234. 

Or, coram fuſl' de B. R. apud IA im. without ſaying, ad 
flacita coram 23 Se. KR. 2 Jon. 46. 2 Lev. 180. 33 
In the Star e without * Coram rege et concilio, &c. 

Ar 5140 2 Jon, 46 

On a ſpecial . al returnable corant FR rege, ubicungue tunc 
furit in Anglia, a bail- bond without the ubicungue, &c. is ood; for 
oo are no ſet forms of words for theſe bonds, and if in ſub- 


\olicient, Shuttleworth v. Pilkington 7. 14 C. 2, Str. 1 N. 
hat 


ſtance they are to appear according to the deſign of the writ, it is 


648 W UI 
That he appear ad. pondendum de placita debiti generally 


7 
where the writ is for 3500. R. 2 Cro. 286. | 
Or, ad reſpondendum, without ſaying in quo placito, if the wit 
is Tecited in the condition. R. 2 Lev. 123. NG 
[If the proceſs is in trover, and the condition of the bail - bond 
to anſwer to a plea of treſpaſs, yet it is good; the ad red. i; 
ſurpluſage. Davenport v. Parker, M. 4 C. 2. C. B. Fun. 368.) 
$ a bond to ſave harmleſs from paſt eſcapes 1s not void, other. 
wiſe-from future eſcapes. Mod. Ca. 225 
So a bond to the party, and not to the ſheriff, to pay or give 
ſecurity for ſuch a ſum, or render himſelf to priſon, is not 6th 
the ſtatute. R. 2 Mod. 305, , 45 : 
So a bond that he will be a true priſoner, is not within the fa. 
_ tute, if he traverſes the eaſe and favour. R. 1 Sid. 383, Nr 
Holt, Sal. 438. Semb, cant, 10 C. 100, ö. . 5 
Or, by a perſon, not in his cuſtody, for payment of money 
levied upon a feri facias into court at the return. R. 10 C. 99. ö. 
Or, for the due execution of a fer: facias. R. 10 Co. 100. a. 
Or, for payment of money to the king upon an extent, 10 C. 
100. a. | | ; 
So the bond is not void, tho? the bail be inſuffieient. R. Cr, 
El. 808. $52. 862. Mo. 636. Vide Bail, (K. 5.) 
So the bond is not void, if given by a perſon not in his cuſtody, 
or who need not appear. R. Mad. 452. D. 4 Mod,. 18). 
Yet a bond taken by him, who is no miniſter within the /. 
23 H. 8. 10. in a caſe not bailable, is void by the common law, 
RN. Hard, 464, 7 N 
Or, if the bond be for profit do himfelf, . 438. 
Or, to let to bail a man not bailable. 10 Co. 100. ö. 
[Or, for his fees before execution done. R. Hut. 52. 
A bail-bond may be affigned by the ſheriff after he is out of 
his office. Hange v. Manning, 7. 8 G. rt. 365. 
[If the aſſignment is ſaid to be Agillat, & atteſtat, it is well, 
though not ſaid to be under hand and ſeal. Watkyns v. Harris, 
H. 3 G. 2. Fort, 367. 1 FIN 
15 to a bail · bond given to the priſon-keeper of the marſhal's 
court, the ſtatute be pleaded, and that A. ſued forth of the pa- 
| lace, it is bad; it ſhould be ſued forth of the court of the 
Derby v. Roſe, H. 8 G. 2. Fort. 70.] | IL 
[Bail bond on an attachment (except out of chancery for want 
of appearance or anſwer) is void. Barnes 64. 83 
To this plea the plaintiff may ſay, that it was for ſecurity of 
his priſoner, and traverſe that it was for eaſe and favour. R. 
1 Sand. 102. 1 Lr. 254. 1 Si 383. 
And if iſſue be thereon, little evidence will be ſufficient, R. 


Replication 


(2 w. 26.) So to a bond the defendant may plead, that r. for 
The ff. 16 money won at play contrary to the f. 16 Car. 2. Ciift. 187. 
Car. a. 5 Mod. 3. Tut. 485. Vide ante, (2 G. 8.) The 


againſt 
gaming. 
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defendant muſt ſhew at what game the money was loſt. 
rne v. Stockdale, H. 8 G. Str. 493.1 . 
He muſt ſhew the ſtatute. ; 
That he loſt upon tick at the ſame time above 10017, 
That the bond was given for the ſame ſum, 5 
But the ſtatute is not pleadable, where debt is brought for a 
waver when he was at play. R. 5 Mod. 6. Tut. 487. . 
tis no plea to a bond that it was given for the repayment of 
the moiety of a ſum paid by the obligee (with whom the obligor 
was jointly concerned) for compounding differences for not de- 
lvering ſtock, Gs. and not performing contracts, Sc. which are 
prohibited by fat, 7 G. 2. c. 8. Paikney v. Reynous, F. 7 G. 3. 
4B, HM. 20 9-] \ I | OS, 


That it was given upon the ſale of an office within che /. OS 
Ed. 6. Fig. 45 . * | L 

: But it 1s — hy to debt upon a bond, that it was given for . | 

compoſition of felony ; for it is a bare fact, which is no plea in of offices. 

har of a ſpecialty. Semb. Fg. 74- EY F 


Soto debt upon bond the defendant may plead a nakr, and (a W. ab.) 
akuays ready, 2 Mod. Int. 234. Bro. Mag.. e 4 
If iſſue be upon the tender, there muſt be an actual offer. n 
But where the goods are cumberſome, the bringing of them to(G. 6, &c.) 
i place where the party may well receive them, and the offer f 
ſtem there, is ſufficient. R. Sho. 149, 150. 2 | 
This plea does not go in bar of the action, but of damages. 
N. Vent. 322. 2 Lev. 209. R. upon a fingle bill. Carth. 133. 
But if tender be upon a bond with a penalty, it muſt be in bar 
to the action. R. Garth. 133. Has 
Ard it cannot be pleaded after an imparlance. Dub. Dyer 
vo. Semb. 36 H. 6. 13. 2 Cro. 627. 5 Ed. 4. 141. R. 
u 239. Adm. good to a bond, tho' in no other caſe. 
2 Mod. 62. 75 | 1 
If the declaration has ſeveral counts, it muſt be Pleaded to a 
count in certain. R. Lut. 239. js | 
Muſt ſhew the day of the tender. 1 Sid. 10, | / 
And if it be at a day after the time limired by the condition, 
inde always ready, is bad. R. M. 9 W. 3. B. N. inter Giles 
ad Harl. Fide 1 Ld. Ray. 254. Sal. 622.) PN 
. 2 day aſier the time of requeſt alledged in the declara- 
on. N. Lu. 227. WE | 8 . 
Mutt au- lye always ready after the tender, for fl] ready is ” 
l0t ſufficic: 2 Dub. Dy. 300. b. Acc. 2 Cro. Q27. 1 | 
There muſt a profert of the money in court. RN. 2 No,. 
1 2 H. 6. 65. Bro. touts temps prift. 3. 5, 6. R. Tut. 
\ 308. 5 5 SE 


bu, where it appears that the thing to be delivered 1310 Fon. 
$ that it cannot be brought into court, it is not neceſſary. 
G Lit 207. 4. 2 Rol. 524. E. 9 H. 6. 65. Ab. Hint. _ 


. 


3 
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So, when a forfeiture is to be ſaved, a tender is neceſſary 
R. 1 Vent. 322. 3 Keb. 800. $10 828. Ray. 419. K. wy 


103. | 8 
Otherwiſe, it is not neceſſary. R. Ray. 419. cont. in rent 
1 Pent. 322. 2 Lev. 209. Es, . F 
The tender alledged muſt be legal: and therefore it is not ſuf. EO 
ficient to ſay paratus fuit ſolvere, without ſaying et obtulit, R 5 
—__T II c .” a 
Fu tender of corn, &c. muſt be with an wncore prif. R. 5 
7. 25, 4. „ 5 
So, if by bord money is to be paid within two months after 0 
8 the death of the obligee, if he pleads that within two months 
there was no executor or adminiſtrator, he muſt ſay wncre pril. , 
. Ray. 416. . 5 | 
IIt is ſufficient to alledge, that no one was ready to receive, 
in the words of the condition. And therefore; if the condition P ! 
was 1 pay to B. if it is ſaid prædict B. non fuit paratus ad nici. 1 
piendum, it is ſufficient, without ſaying nec aliguis alms, R. f ] 
Tel. 38. 2 Gro. 14. „ T 
So ſurpluſage does not prejudice ; as, if he ſays, no one rea- * 
dy ad exigengum et recipiendum, tho a demand was not requi- Fi 
„ Cro. 14. i te 
So if 3 band be to pay a. legacy, which was payable upon re- 8 
queſt, it js ſufficient to ſay ours temps, &c. for the bond does * 
not alter the nature of the legacy. R. 1 Leo. 17, | hes 
But where damages are to be recovered, and not the debt, à p 
tender may be pleaded without wncore prof : as, in covenant to Tg 
y to A. or his order, a tender to B. who has an order, and re- T 
| Faſal, is a good plea, without ſaying wacore priſt. R. Sho. 130. "iy 
So in replevin, if the defendant avows for a rent-charge, the 2 
2 may plead a tender, without a profert in cur. RT 
And tho' the plaintiff accepts the money brought into cou L , 
the plea will be bad. R. Sal. 584. , ; Or 
But where a tender is pleaded, and the money brought inte RC 
court, and the plaintiff —_— it, he-cannot afterwards proceed [In 
for damages, 2 Halt, B. R. H. 1 * Fi Hyrne and Lew! ſever; 
(Fide 1 Ld. Ray. 639. Sal. 583. 7. 1 An. Brecon and Souter — 
(Pide 2 Ld, Ray. 774.) R. - Gro, 126. . th nöd 
So now by the ff. 4 & 5 Az. 16. at any time pending, 10 life, a 
action on a bond with a penalty, if the defendant brings m plea, 


court all principal and intereſt due, and all eoſts expended in ia! 


. or equity, on ſuch bond, the court may diſcharge the deſendat not to 
from ſaid bond. Vide ante, (C. 10.) , Ajot 
But ſuch proffer calnot be made before bail to the 3 
Med. Ca. 11. : | | 


w - 80 to debt upon bond the defendant puay plead fins ad - 
(2W-29.) for before breach it is well without an acquittance, Sal. 501 
lem. So payment of part with an acquittance puis "_—_ ah 


ence; for this goes in bar. &. Sal. 519. 


And now by che . 4&5 Ann. 16. if he has paid before the 


ation brought, tho it was not ſtrictly at the day, he may plead it. 
If the condition be that he pay at D. he _ guod ſolvit 


at D. and the omiſſion is not e by ſecundum for mam con- 


_ fitionis prædict upon a ſpecial demurrer. R. 3 Lev. 245. 

A. gave B. a bond to ſecure an annuity, and before any pay- 
y re y, and before any pay 

ment became due, A. lent B. a ſum of money; on which it was 

agreed that B. ſhould retain the payments of the annuity as they 

became due, till that ſum was diſcharged: then B. became bank- 


pe; and the agreement to retain was held a good plea to an 


action on the bond by B.'s aſſignees for the payments aceruing 


alter the bankruptcy, being equivalent to a plea of /clvit ad diem. 


5 Term Rep. 599.“ 6 | = 
If it be, that he pay within fix months, he ought to plead 
ayment within the time. R. Cro. El. 8239. 
If the condition be to deliver 204. or ten cows, at the obli- 
vee's — he muſt plead tender of one and the other. N. 
1 Leo. 08. 155 e 


If che condition be that he pay upon aſſurance of an eſtate, he 


muſt ſhew when the eſtate was conveyed; for payment at ſuch a 
day is not ſufficient, for it does not appear that it was paid upon 
the aſſurance. R. 2 Mod. 33. 759 LEES Fi 

So, it will be a good plea that he paid before action, viz. ſuch 
a day, which is before the day; for * words after che viz. ſhall 
be rejected. R. 2 Mod. Ca. 345. | | 

But it is no plea quod uit itincrans ad ſolvendum ad diem and 
he was impriſoned by covin of the obligee. R. Cro. Al. 672. 

That it was not demanded, tho' payable upon demand; for 
the ſuit is a demand. K. 2 Cro. 242, 3. | | 

Vol ſolvit pendente lite, without a n for his diſcharge. 
R. Gro. El. 157. 884. | 

Or after the day, without an acquittance for it, R. 5 Ci. 43. 
4. Cro. El. (455.) Mo. 692. 

Or, that the plaintiff agreed to give a longer day for payment. 
R. C. El. 697. | : | 

[In debt on bond m defendant's teſtator and A. jointly and 
ſererally, if defendafft pleads that teſtator in his life-time, and A. 
pad off the bond, and plaintiff replies, they did not pay it 
made & forma, Go. and it appears, that teſtator paid part in his 


life, and A. the reſt after his death, this does not maintain the 


plea, Hudſon v. Stalkwood, T. 8 G. 2. B. R. H. 133.) 
Silvit ad diem, ought to be concluded with an averment, and 
not to the country. R. 1 Sid. 215. Fs | | 
[If payment in full is pleaded, it is ſuffioient if it is proved 
that plaintiff accepted the ſum paid as in full. Price v. þ 
H. 12 G. Str. 691. © 75 
If any intereſt has been paid after the day upon an old bond 
where the only evidence of payment is the length of time) de- 
endant muſt plead upon fat. 4 & 5 Ann. c. 16. Moreland v. 
Penet, M. 11 G. -Str. 052) | by x 
tis now an invariable rule, that if there is no demand ſor 
doney on a bond for twenty years, the judges will direct a jury 
to 


rerum, 


652. 


652 „nnr, 


to find it ſatisfied, from the preſumption ariſing from the length j 
of time. Gratwick v. Simpſon, H. 1740. 2 Athyns 144. 
If h Vr. payment before the day, the plaintiff may demur be 
2 Mod. Ca. 346. ä = | | ; 
[If the bond is conditioned to pay on or before, payment before | 
the day, ſeil. ſuch a day, is good. Anon. T. 3 G. 3. 2 Vilſ. 3] 5 
| 's money is payable a? or before ſuch a day, and is paid bel: 1 
it !hould be pleaded, paid at ſuch precedent day; and plaintif 
may reply, not paid chat day, nor before, nor after. Picker y, ba 
Hennington, P: 33 G. 2. 2 B. A. 944. ED | - 
- a . N 1 | 
(2 w. 30.) So to debt upon a bond or ſpecialty, the defendant may plead | 
Releaſe · a releaſe by the plaintiff, after the bond given, Vid 29f, (3M. to 
12.)=P7ide ante, (2 V. 11.) e 0 
If there are two obligees, a releaſe by one. 2 Rol. 410. J 47. eat 
If the bond was to a woman before coverture, a releaſe by.the (2 
huſband, 2 Rol. 410. L. 50. 52. | | 8 
A releaſe by one executor or adminiſtrator, where the debt and 
was to the teſtator, or to them in right of the teſtator. 2 Rv, 8 
411. J. 7. 10. | 4 i a RAN hos (ro 
But if the releaſe produced has a material variance from the Vid 
releaſe in the plea, it is bad: as, if it be of a different date. R. 0 
2 Vent. 131. TO payt 
To a releaſe pleaded, the plaintiff, being a party to the deed, .C 
cannot plead ue releſſa pas, but muſt demur, or ſay non ef faclun. tus 
„„ | : 0 
Otherwiſe, if he be a ſtranger to the releaſe. 2 Bul. 55. (ar. 
So, if there are two obligors, who bind themſelves jointly, 2 Te 
releaſe to one may be pleaded in bar by bath. 2 Rol. g12. l. 29. on 
p So, if they are bound jointly and ſeverally. 2 Rd. 412. J. 22. S f 
21. $4 | 5 TL 
Tec the releaſe to one was before the other had executed the plain 
deed. R. 2 Rol. 412. J. 35. | 
So, if they are ſeverally bound for the ſame ſum, Senb. 2 N * 
Rial. 12. . | ms 
| 80. if * nd be by A. for the faithful ſervice of B. 2 re-. ; (B 
leaſe to B. before the condition broken is a good bar. R. 3 Leo. 45. red 
But in debt for damages recovered in a real action by two de- Judgn 
mandants, a releaſe by one is no bar; for this ſavours of the Mt <q 
realty... 3a 411-4 17-... . | n 80 
So in guare impedit by two, the releaſe of one ig no bar to the "ily 
other. 2 Kal. 411. J. 15. ä 
Nor in ejectment. 2 Rol. 411. J. 20. 45. 8⁰ 
Nor in error to reverſe a fine. R. Shin. 343. 1 tion 
So, if a bond be delivered by two to a third hand, to be deli An 
vered upon condition, a releaſe of the condition by one, is 10 80 
io the other; far this goes only in his diſcharge, 2 Rob. 411.4. 2 the ſe; 
So if a bond be by two, a releaſe to one, after his ſealing wad: 
and before the other has ſealed and delivered, is no diſcharge the fe 
the other. R. Cro. Al. 161. 2 1 727 
So in r4plevin, if the defendant makes cogniſance in rig * 5 


and there is judgment for the plaintiff, in ſcire Facias up? 


julg 
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. t, a releaſe by B. is no plea. R. 2 Rol. 412.1. 5. Ma- 


ante, (2 V. 11.) 4 | 1 Hs 
So, if a bond be, that B. ſhall ſerve truly, a releaſe to B. 
heing a ſtranger, after the forfeiture of the bond, is no plea. K. 


25 he bond was to A. as truſtee for B. a releaſe by B. with 
zn averment that it was in truſt for him, is no bar. R. Dal. 38. 
i Liv. 235. 3 Lev. 149. 5 
So a releaſe by A. after an aſſignment by commiſſioners of 
bankruptcy againſt B. R. Pal. 55. | 
Nor a releaſe by A. of all actions on his own account. RN. 
1 Pent. 35. | E * 
[A releaſe by plaintiff's teſtator's will ſealed, cannot be pleaded 
to debt on bond. Far ſous v. Goward, H. 10 G. 2. B. R. H. 357.] 
So, if a man receives part of a debt due upon ſpecialty, and re- 
leaſes it, this releaſe does not diſcharge the reſidue. Vide ante, 
a. 163: -« + | | | 
So, if a bond is in the penalty of 4007. for payment of 200 1. | 
and he receives and releaſes 3oo/, R. 2 Rol. 413. J. 15. | 4 
So, it is no plea that he gave another bond in ſatis faction. R. 
Cre, Hl. 716. R. Cro. Car. 85, R. Hob. 86. Acc. 2 Gro. 579. 
Vide pot, (2 W. 46.) . 5 
Or, that the plaintiff accepted a flatute-flaple after the day of 
payment in ſatisfaction. K. Cro. Car. 86. 6 Co. 44. 6. 
Or, that the defendant agreed by indenture to fell land in ſa- 
tiaſaction of the debt. R. Cro. Car. 193, | 
Or, enfeoffed the plaintiff in ſatisfaction of the debt. Cyo. 
Car. 86. R. 2 Cro. 650. DEN” 
Tho' the other band is after of before the day of payment by 
the prior bond. 2 Cro. 100. | 
Yer if the plaintiff does not demur, but joins iſſue, that there | 
14 no other bond, and there is a verdict for the defendant, the _ | 
plaintiff ſhall not have judgment. R. 1 Brownl. 74. Hb. 69. | 


| | 
0 to a bail- plead, comperuit ad diem. (2 W. 31.) | 
Bro, K. 2 nenn 1 pond, e 8 8 a 5 | | 

(But if, on juſtifying bail, proceedings on bail-bond. are ag. e 3 
(ered to be ſtopt, and bond to ſtand for ſecurity ; and, after | | 
judgment in Jo. poo action, plaintiff proceeds on bond, deſend- "© 
at cannot plead comperuit, &. Barnes 85. | 


— en Or — 


80 if a man covenants, c. that he will not ſue for a year; it (2 w. 4200 
vill be a good plea, if he ſues within the time: Dy, 140. . in marg. Covenant, 4 


| | FREE & c. that he 
So to debt upon bond the deſendant after oyer may plead con- would not | 
dition erformed. Vide ante, (E. 25, 26.)—(2 V. 13.) 2 3 | 
And it is ſufficient to plead in the words of the condition. 83 | 


So, if the condition be to pay, if a ſhip returns, (perils of Fes 4 
ſea excepted) but if it is loſt, that the obligation ſhall ——_— 
od, it is ſufficient to ſay it was loſt, without ſaying by peril of 
de fea. N. 2 Lev. 7. | | 
If the condition be in the disjunctive, it is ſufficient to plead 

rmance of one part or the other. | 5 
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And if the performance is to be upon a prior act by the plain. 
tiff, he may plead that the plaintiff has not done fach 2 . 
R. 1 Mod. 205. : IN fo 

Tf the laſt words of the condition are an inlargement of the 
firſt, he need not plead to them; for it is ſufficient, if the ple 
goes to the material part of the condition. R. Mo, 47). 

So, in debt upon bond for performance of covenant, if the 
defendant pleads condition performed, and the plaintiff affigns 
breach for non-payment of rent ſecundum formam c:nditins 
prædict, it will be well on a general demurrer or verdict. N. 
Hard. 319. bh „5 

So in debt upon bond for performance of covenants in an in- 
denture, if the defendant ſheus the indenture and pleads, cov. 
nants performed, he need not ſay, guæ ſunt omnes conventions, &c, 


K. 13 H. J. 19. b. R.6 Ed. 4. 1. 


If the condition be to performa will, whereby a legacy bien 


do the poor or churchwardens, it is ſufficient to ſay, that he paid 


it to them, without naming them. R. 1 Leo. 17. 

But the defendant cannot plead conditions perfirmed, to a bond 
for performance of covenants, without oyer of the deed, which 
contains the covenants. N. 1 Sid. 50. 97. 425. 1 Vent. zy. 
R. Al. 72. Fide ante, (P. 1.—2 V. 13.) | 
And he muſt make a profert in cur ot the deed, otherwiſe it 
will be bad upon a ſpecial demurrer. R. 1 Sand. 9. PYidtantr, 


P. 29 . 
( And ſhew the ſubſtance of the deed in Latin, under feal of 


the plaintiff, or, if he has it not, the court ex gratia will direct 


that the other party ſhall give him a copy. 1 Sand. 9. 1 Sid. 5. 
If the condition of the bond be to do ſeveral things, the 
defendant cannot plead performance generally, tho? all are in the 


' affirmative, but ſhall anſwer ſpecially to every particular. R. 


1 Lev. 303. R. Kel. 95. 6. K. 1 Sid. 215. 
Nor if the things to be done are particular, and in the 
affirmative, but he muſt ſhew how and at what time. Vids arte, 
(E. 25, 26.) 5 
So, if the condition confifts of ſeveral parts, he mult anſyer 
to all the particulars. R. Mo. 591. K. 2 Mod. 305. 
| [So to debt on bond for a receiver of rents to account, and be- 


have himſelf as a ſteward ought to do, if defendant pleads he re. 


ceived but one penny, which he paid to obligee, it is. bad; for 
he ſhould alſo — leaded, that he had behaved as a ſteward 
ought. Metcher v. Richordſen, M. 10 G. 2. B. R. H. 322. 
et where the condition conſiſts of multifarious particular, 
erformance generally, has been allowed. Lul. 593. 
So the defendant cannot plead quod conditio obligationts.nunguas 
Ju Fit, but muſt ſtiew how it was ee! R. 2 Fi. 
1 


That no covenants or no ſuits are menti ned in the condition fo: 
he is eſtopped. R. Cro. El. 556. Vide ante, (2 V. 6.) 

If the condition is to ſave harmleſs from rent for a tenemen' 
againſt A. it is no plea, that no rent is due, but he ſhall ſay, 50. 


damniſted. R. Sav. 90. | ” 


PLEADER, 
Yet, if the condition is to indemnify, c, the defendant may 
plead in the negative, non fuit damnificatus. Fide ante, (E. 25.) 
Tho! the condition be to acquit, difcharge, and keep indem- 
ned. R. 3 Mod. 252. R. 5 Mad. 243. Adm. 2 Sand. 84. 
[The only pleas to bond to indemnify, are; non damnificat. or 
by ki s own fault. Halland v. Malken, T. 33 & 34 G. 2. 
2 Wilſ. 126. 


dd not provide; and pars paid 5 J. rejoinder, he did pfovide ; 
and verdict for plaintiff ; judgment ſhall not be arreſted, becauſe 


pariſh : for the court will intend it was proved at the trial. 
(ane V. Pettit, P. 26 G. 2. 2 Wilſ. 5. 6 
"To debt on bond to ſave harmleſs from expences by reaſon of 
naming one to a curacy. or from ſuits by reaſon thereof, if the 
dſendant plead aon damnificatus; the plaintiff may reply and 
allgn for breach that he was obliged to pay ſuch a ſum by rea- 
ſon of ſuch nomination without ſaying k9w he was obliged. 
2 Wilf. 11.* 5 | e 
5 l the condition be to deliver a deed, &. it is ſufficient to 
{ay that he has delivered it. R. Sal. 498. | | 


in the words of the condition. Sal. 5 20. 

But excuſe of performance need not purſue the words of the 
condition: as, if upon a bail bond he plead, judgment undeter- 
n;wed, it is ſufficient, without ſaying that the plaintiff did not 
diſcontinue, nor was nonſuited. R. Sal. 520. i 

If the condition be to leave his wife 504. it is not ſuſſieient to 
{ay that he made his wife executrix, and gave her to the value 


of ng _— ſaying that ſhe adminiſtred, and accepted it. R. 
J Lev. 218. n 


; ; 1 
do, if the condition be to exhibit an inventory into the ſpiri- 


court, without ſaying that he was ready at the day, for he ought 
to ſhew every thing poſſible on his part. R. 1 Sal. 172. 

So, if the condition be to levy a fine, it is no plea, that no 
writ of covenant was ſued, without ſaying that he was ready at 
the day. 1 Sal. 172. | 


Fithout aying that he was ready there. bid. £ 
If the condition be to repair, it is no plea that he repaired till 
ſich a day, and then pulled down and rebuilt. R. Sav. 96, 97. 
If it be, that his wife may make a deviſe of 1001. to be paid 
rithin a year after her death, it is no plea to ſay that his 
viſe deviſed 1007. if he does not ſay alſo that he paid it. B. 


7, Ca 


v warded to pay him, and C. is awarded to give B. a promiſſory 

note, it is rich 

1 1 C. 2. Andr. 28. | 
[Wherever 


it does not appear on the record that the child was born in the 


wal court before 1 M. it is not ſufficient to ſay, there was no 


(lf W FP in debt by ehirchwardens, as a bond to indem- | 
tity pariſh from a baſtard, pleads non daninificatus; replication he 


So, regularly, performance of the condition ought to be pleaded 


— 


Or to pay money to A. it is no plea that 4. did not come, | 


. Car. $95. : 5 5 
. (If 4. gives bond, conditioned to pay B. ſo much money as G. 
the condition of the bond. Booth v. Garnett, 
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Wherever defendant pleads performance, plaintiff muſt 
aſhgn an abſolute breach; but this is not neceſſary, if he 
pleads a collateral matter, as a releaſe. Tryon v. Carter, M. 5 C 
cited agd agreed to. Pletcher v. Henninglon, P. 33 G. 2. 23 
lo debt on bond conditioned for the payment of money, the 
defendant cannot plead that it was given as an indemnity agzinſ 
another bond, and that the plaintiff has not been damuikied, 
Cowp. 47. | x „„ 


(i W. 34.) To debt u on a ſtatute or recogniſance, the defendant may 
Upon « de. plead a — 4 Fide ante, (2 W. 30. | 
ee A releaſe by one conuſee. 2 Rol. 41 1. . 5. 
Releaſe. But a releaſe of part due upon a ſtatute or recogniſance does 
not diſcharge the reſidue. R. 2 Rol. 413. l. 5. Hide ant, (2 
IF 
V. 30.) 


(2 W. 35.) So the defendant may plead a defeaſance for payment of a le 

Defealance. ſum, which he has paid. 1 Bro. Ent. 174. Vide pot, (2 W. 37) 
Ante, (2 V. 12.) © | | 

A deſeaſance that he ſhall not be ſued till ſuch a day, and, if 

he be, that he may plead it in diſcharge. Hard. 113. But it wa 

reſolved cont. where it was not an abſolute diſcharge; for it ſhall 


be but a covenant. Sho. 46. Carth. 64. | $o, 
A letter of licence, by which it is agreed that, if he ſues within cord i 
ſuch a time, the debt ſhall be forfeited. R. Carth. 64. 201. 
So to debt for rent he may plead a covenant to deduct ſo much An 
for charges, c. R. 1 Lev. 152. * | the pl, 
But a deſeaſance, which is not in writing under ſeal is not But 
ſufficient. R. Mo. 573. i | abaten 
But to debt upon a ſtatute, or recogniſance, it is no pleathat If e 
he had judgment before in a,/c;re fucias upon the ſame recognt- R. for 
ſance. R. Cro. Bl. 608. - 563 | N & 
| ; 3 16. 
To debt upon a judgment the defendant may plead, that the Nor 
ay 36.) plaintiff had ſued 8 — by elegit, upon hich an extent K 
Judgment. was made. Dy. 200. 5. 0 
Vide cute. And it will be good without ſhewing the return of the exten Nor 
(2 W. 13.) Dy. 299. 6. ED te ſhall 
3 Or that the plaintiff had execution by eri facias, Adu. ( 
oy C 8. K. Sav. 123. | | 
ar. 328. V 3 1 | 
| But it is no plea, that the plaintiff ſued ont a ca. fa, and took X 
the defendant and kept him in execution till he ſatisfied the debt. or: 
K. Luft. 641, 3. l c 
Or that he ſued ſeveral elegits, upon one of which part of the h 
debt was levied. R.-1 Lev. 92. | ore: 
That error is depending upon the judgment in the ech en thi 
R. Skin. 388. 590. | | Ip 
| CO | 4 
(2 W. 37.) So to debt upon a judgment the defendant may plead 2 deſe a * 


Deſeaſance. ſance. 2 Mod. Int. 231. Fide ante, (2 W. 35.) 


80 now by the ft. 4 & 5, An. 16. if debt be brought upon any ; 
judgment, if the defendant has paid the money due on ſuch judg- 
ment, it may be pleaded in bar of ſuch action. : 
But a bond given for a ſum, which was in ſatisfaction of the 
judgment, 15 no plea; for being only to give another action 
bor the debt, it would not be a bar to the bond, a Fertiori 
not to the judgment. R. 2 Cro. 579. Vids Condition, 
(L. 2, 3.) 5 04 4 | | | | 3 
80 to a ſcire facias upon a judgment he cannot plead a judg- 
nent in debt upon the ſame judgment. R. Cro, Bl $19. 


80 to debt upon a F the defendant may plead nul tie] re- (2 W. 38.) 
and. Vide ante, (2 W. Iz.) Nu tiel re- 
So, if there is a material variance between the Judgment and the _ 1 
declaration: as, if it varies in day or eentinuance. Lut. 945. plea it — 
Mul variance is material, vide Record, (C.) gary, wide 
So, if it varies in the attorney's name. Dub. 2 Mad. 246. Record, (B.) 
[Variance from /curphey, in judgment, to curpliey, in recogni- 
unce, fatal. Barnes 475.) es | 
[On debt on recognizance of bail, if the record is conditional, 
nd the declaration not, plaintiff cannot have judgment. Barnes 
judgment in C. B. where the re- (2 W. 39.) 
rd itſelf is removed, it may be 1 eaded in abatement. R. 2 Vent. n 
2h1. Dub. 4 Mod. 247. Lide Vert, (a 2.) — 
And he muſt plead in abatement; for if the defendant demurs, When not. 
the plaintiff ſhall have judgment. 2 Vent. 261. | 7 Sh 
But to debt upon a judgment the defendant ſhall nat plead in 
datement error depending thereon. Semb. Lut. 602. | 
If error be in the eæcheguer or pqriiament upon a Jucgment in B. 
I. for only the tranſcript of the record is removed. K. 1 Sid. 2 36. 
N. 4 Mod. 247. R. Sho. 98. R. Ray. 100. R. Sho. 146. Carth. 1. 
13. Vide Dett, (A. 2.) 


$o, if error be pending on the 1 


the Nor canhe plead in bar, error in che original judgment. 1 Rol. 
ent key, J. 20, . - = Rs 
| | | | 2 W. 40. 
ent Nor matter, which intitles him to an andita guerela; for 4 ho. a 
be ſhall be put to his writ of error, or audita querela. 1 Rol. 604. intitling to 
Gr: . an audi ta 
| es cau- 
100k | 8. 
lebt. Nor an arbit rament. 1 Rol. 604. J. 25. = 5 4.0 
fi : | | Norarbitra ; 
f the | . ment. 
Nor ean he demur to the declaration, if it ſhewserror depending (2 W. 42.) 
e the judgment. R. 2 Vent. 261. 5 Demurrer. 
To debt K . | 1 F | : . | 
1890 p. 4 e (2. 3 the defendant ſhal . plead nil debet e 43 ) 
. Vol. V. WW Uu So tract. 


Nil debet. 


a 
s 
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So to debt upon a judgment in a county, hundred, &, not of 

record. Sho. 71. 2 : 2 2 
To debt upon a grant of a rent. c arge; or hos has 

by diſtreſs. Hard. 333. T0 al 


W. So, if debt be in the deri e Ke ] 
„ 1 7 lad ade 
And if he pleads ul debet, it ſhall be aided after verdict. 3. 
1 
The defendant may plead one plea to art, and anothe 
the reſidue of the debt. 1 Sal. 180. 7 * 


(2 W. 48.) So to debt upon a ſimple contra the defendant may wage hi 
Wager of law. 2 ut. 45 
* So the defendant may wage kis law i in a debt upon a bye-lay 
2 Lev. 106. 
And in debt upon an arbitrament. Co. Lit. 295. a. R. Ci 
El. Goo. 
In debt upon a fimple contract, tho' aſſigned to commiſſone 
of bankrupt. 2 Lev. 106. 
In debt for a penalty, or amerciament in a court _ kur 
dred, or other court not of record. Co. Lit. 295. 
276. 2 Kol. 106. J. 10. Bend. pl. 200. R. 1 ja 203 
2 Lev. 106. | 
So in debt upon a recovery in a court not of record. R. 2 Vent 
171. Gont. 2 Mod. 140. | 
In debt ypon an account made before one auditor only. Co. Lit 
295. 4. 
PF; debt upon a contract for ſale of land. R. Cb. El. 150. 
R debt upon contract where a bond was given for the money 
Da 
* n debt upon a deed or} er the defendant cannot wag 
his law. Co. Lil. 295. 4 
Nor in debt upon a ſtatute. Ibid. 
Or upon an arbitrament. Zur. 213. 
So the defendant ſhall not wage his law in debt or ſcavage, ; 
other duty, by the cuſtom of * which is confirmed by pat 
liament. K. 2 Lev. 106. 
In debt upon a judgment in an inferior court. R. 


Mod. 140. 
In debt upon an account as bailiff. R. Cre: El. 579. 
Nor in debt for rent upon a leaſe for years. C. been fo 
295+ @. 3. Cr: 
8 in debt upon an account before auditors for balance or ſi 55 is 
pluſage of the account. bid. y the ez 
Or for a fine or amerciament in a let or other court of reco bond, } 
Ibid. | To det 
Nor in debt for his diet. Fer Gaudy, Cro. El. 818. * gen. 
Nor in debt to the king, tho 15 to the king's debtor. bur he 


A | an bon, 
: F. 71. 


* a oh » 0 
* 
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G 2 man, infamous, cannot wage his law: as, if he be 
convict in attaint, or upon an indictment of conſpiracy, perjury, 

G. C.. Lit. 295. ; 118 5 | | | 
Nor a man outlawed. Go, Lit. 295. a | | ; 
Or within age. {bid. 5 5 | E 
Nor an executor or adminiſtrator ; for he ſhall not wage his 
ix ſor another's debt. 46:9. | | — 
Jet in debt 2 huſband and wiſe, dum ſola, both may wage 

ax. R. Gro. J. 161. | - | 
9, if an alien be plaintiff, the defendant ſhall not be allowed 
o nage his law, O. Lib. 295. a. | 13 
Or, if the ſuit be by the king, or for his benefit: as, in guo 
mus, Ce. Ibid. | | + 
Or by a gaoler an a priſoner for his victuals. C. Lit. 
295. 4. 0. 87. b. ED = 
On 1 attorney againſt any one for his ſees. Co. Lit. 
705. 4. ! 8 
'r, by a ſervant, retained according to the ſtatute, for his ſa- 
ary. bid, | | | | | 
& wager of law fhall never be allowed, where the declara- 
ton ſuppoſes a contempt, treſpaſs, deceit, or wrong. Co. Lit. 
Ws. | | Ds 
. in an action upon the caſe or treſpaſs. 2 Inf. 45. Co. Lit. 
105, 0, | | | 
5 it ſhall not be allowed upon a 9 minus. Godb. 291. 
do in debt upon a joint contract, if one pleads nz} deber, the 
other ſhall not wage his law. R. Cro. El. 646. — 
If the defendant comes to wage his law, the court examines 
very point of the declaration. 3 Leo. 212. 8 ; 
And if it appears that the detendant is indebted, tho' it was 
wreed to be allow'd out of a debt due to him from the plaintiff, 
le cannot ſafely wage his law. Per 2 J. 3 Leo. 212. | 
And he muſt have compurgators, which are uſually eleven, 
ad wear de credulitate. 2 Vent. 171. 2 Infl. 45. 
But they may be a leſs number than eleven. 2 Vent. 171. 
And with the plaintiff's conſent the oath of the compurgators 
aj be omitted. 1 Vent. 4. 2 1 
And when the defendant has his hand upon the book, the 
pantif may be nonſuited. 2 Vent. 171. | : | 


pf 
0 


Li 
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s, to debt upon a contract, the defendant may plead a bond (, W. 46.) 
tuen for the ſame debt; for this determines the contract. 2 Cro. An obliga- 
33 Cre. Car. 415. Pide ante, (2 G. 12.) tion for the 

do, to debt upon a bond againſt the heir, he may plead a bond ſamè debt. 
y the executor, or adminiſtrator, in ſatisfaction of the ſame 
and. Vide ante, (2 E. 3.0 | 

lo debt by bill, by the ,. 4 & 5 An. 16. he may plead pay- 
ent generally. | LT | | 

But he cannot plead, another bend given in ſatisfaftion, to debt 
Jan bond. R. 3 Lev. 55. 1 Mod. 225. R. Lit. 58. R. 1 Brownl. 
71. Vide ante, (2 W. 30.) Os 

| Uu 2 | . 
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Nor an agreement to accept a bond of theexecutor or admin. 
:trator, and a bond given accordingly, to debt upon a bond by the 
teſtator, Sc. R. 3 e 56. Cont. per 3 J. 2 Mod. 1 37. 

Nor an agreement by pars to give a longer day of Payment 
R. Mo. 573. Cro. El. 697. FFF ett of 
Nor words by the plaintiff, which hindred the marriage the 
defendant undertook to procure, without ſhewing that the &. 
fendant did his endeavour. R. Cro. El. 694. | 
But in debt upon a contract, defendant cannot traverſe 1), 
contract; for this amounts to nil debet; and therefore he cance 
ſay that the contract was for a leſs ſum, or another thing, & 


R. Dal. 49. ng 


To debt for rent upon a demiſe, the defendant may plead »: 
2 W. a It, kad nq 
Has 47.) debet. Win. Ent. * 5 | 4 f 
miſe. Or, levy by diftreſs. Dy. 20. B. 1 Ed. 4. 3. 3. Vids ant 
N. debet. (2 V. 14. ö . 5 | 
And upon levy by diftreſs et ſic nil debet, if the iſſue is upontl 
nil debet, a releaſe, payment, c. which proves nothing due 
will be allowed in evidence. Per Holt. 1 Sal. 284. 


* 


(2 W. 48.) I the demiſe be by deed-pfoll, or by parol, the deſendant ma 
Nil habet in plead nil habet in tenementiss Co. Lit. 47. be 2 Vent. 251, Thi 
tenementis, : Ent. 1 N a | 78 
3 * may * non demifit, and give the other matter in evidence 
5 ? . Lit. « OV, | 
Or, if the plaintiff demiſed by parol, he may give in evidenc 
| upon ui ny nil habuit, c. 4 Mod. 254. 2 Hall, 13 W 
35 3. (ide 1 Ld. Ray. 746.) | 
Or if the demiſe is by writing, if the plaintiff was nat in po 
ſeſſion. Per Holt. 13 W. z. (Pide 1 Ld. Ray. 146.) 
But he cannot plead nil habet in tenementis, or nun demijit, 
the demiſe is by indenture. Co. Lit. 47. b. K. 3 Lev. 146. 

Nor traverſe the demiſe. R. 2 Cs. 73. 

Nor can he plead ail debet to part, and ni habet in tenemen 
to other part; for this will be double. R. 4 Mad. 254. 

¶ Ml habuit in tenementis, is a bad plea to afſumpfit, tor the u 
and occupation in lands; and in debt for rent on poll, 
mult be, plaintiff had nothing at the time of action, or at an 
other time. Lewis v. Willis, H. 25 G. 2. 1 Will. 314.) 

If the defendant pleads il habet to debt for rent upon a lea 
by indenture, the plaintiff may demur; for the efoppel appea 
upon the record. R. 1 Sal. 277. R. 3 Lev. 146. 

Otherwiſe, if the e/foppe! does not appear; for he oug! 
by. 3 to ſhew the efoppel, and rely thereon. 4 
1 Sl. . | | a 

If two demiſes are alledged, tempore demilſi num fredit 
habuit, is bad; for he ought to plead diſtinctly to each demiſ 
R. 2 Vent. 253. 271. 4 Mod. 76. Skin. 307. 

So in covenant for payment of rent- arrear, the defendant c 
not plead nil habet in lenementis. 2 Vent. 69. 95 


PL E ADE R. | 66 
But to debt for rent, res in arriert, is a good plea. Comp. 


TL 8 
b is bankruptcy of the defendant. Semb. 1 Term Rep. 91. 
The pegs replied that A. ſeiſed in fee by fine conveyed to 
im. Tho. ut. 153. ; 5 : 
ü The plaintiff by his replication to ail habet, &c. ought to ſhew 
vhat eſtate he has; for it is not ſufficient to ſay generally, that 
he has a good title or eſtate. R. 3 Lev. 193. R. 2 Cro. 312. 
l 227. 2 Bul. 41, Adm. per C. B. M. 6 Geo. 
80 in covenant for 5 of rent, if the defendant 
pleads nil habet, Fc. R. 3 Lev. 193. . 
But it ſhall be aided after verdict. R. 2 Gro. 312. 1 Med. 
1. R. Tel. 227. | 
And, fince, it has been reſolved and affirmed in error, that a 
eeneral replication that A. having title, leaſed to the plaintiff, 
rithout ſhewing what title A. had, is ſufficient. 2 Vent. 252. 
15. 4 Mod. 78. R. in C. B. H.6 Geo. : 
in debt for rent againſt defendant as aſſignee of a term, he 
ds he has made a further aſſignment before the time for which 
the rent is demanded, and plaintiff replies aon aſſignavit, he can- 
wt pive fraud in evidence. Lekeux v. Naſh, H. 18 G. 2. Str. 
Hl.] I N | . 


So the defendant may plead a tender of the rent at the day, (2 W. 43.) 
ud always ready. 2 Mod. Int. 236. Tut. 367. Vid ante, Tender. 
W. 28. | ED | 
636 if ve does not plead a tender upon the land at the laſt 
our before ſun-ſet, &. it is bad. R. 2 Cro. 423. 

Yet a tender afterwards to the perſon, and refuſal, fupplies 
lie want of tender at the laſt hour, . R. Zu. 593. N 
do he need not ſay preciſely how long before the ſetting, if he 
ru there before, and ftaid after. R. 2 Co. 499. | 
oo, if he ſays that he was ready to pay from_1un-riſe till ſun- 

#, it is ſufficient, without ſaying guad abtulit. R. Ray. 419. 


do the defendant may plead an entry by the leffor, and expul- W. co + 
bon of the defendant. TE Sand. 203. 2 Mod. Int. 235. ow — 

do eviction by a ſtranger. 2 Vent. 68. | expulſion. 

$0 an extent or taking in execution _ an elegit againſt the 
Kor before the rent became due. R. Cro. El. 398. | 

S to debt upon a leaſe at will gud non occupavit. Per Fitzh. 

14. 4. 

But expulſion or eviction will be a plea only as to rent incurred 

rwards. 2 Vent. 68. | - 
Aud therefore where the plaintiff alledges enjoyment, if the 
tan pleads eviction, he muſt traverſe the enjoyment. N. 

ent. 68. | 


ds, it is no plea in debt for rent upon a leaſe for years, quod 


mhabuit aut occupavit., R. Dy. 14. 4. 
Ua 


Vide ante, 
(Z. 1.) 


8 


ſo much corn, Sc. or the value. R. 11 H. 7. 5. b. 


| ETINUE may be ſued in the coun by fuſſicies, as we 
D EN. Bf 


cept in detinue for charters, which concern the freehold, whicl 
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* debt for rent, that A. a 2 beſore rent due, entered 
and turned defendant out of poſſeſſion, and till keeps him our 
and that A. at the time of his entry was, and now is ſeiſed in ſee, 
is not a good plea; he muſt ſhew a higher title. C:oper v. };urs, 
8 G. 2. ort. 360. 1 Fon ; 

[That A. at the time of the leaſe was, and is ſeiſed-in ſee, is 
bad; for it mull be pleaded as prior. Cooper v. Young, B. 8 6. 

2. Port. 360.) 1 : 

[That A. having a prior and better title, evicted deferdant, is 
not ſufficient ; detendant muſt ſhew what evictor's title was, 
Fordan v. Twells, M. 9 G. 2. B. R. H. 171. | 
* b mult ſhew, that evictor had a title to enter 
401 


| [Muft ſhew by what proceſs he was evicted. bid.] 
(2 W. 51.) Judgment in Debt. 


If the plaintiff deglares in debt upon a contract for delivery 
ef goods; the judgment ſhall be conditional, as in detinue, vit. 


So, if the declaration is for 40 pieces monet forinſece ad va 
40l. the judgment ſhall not be for the debt, but for ſo many pie- 
ces, and there ſhall be a writ of inquiry as to the value. R. Cr. 
EI. 536. : 

In debt on bond, where a ſet-off is pleaded, tho' judgment 
ſhall be entered for no more than ſhall appear to be due to plain- 
tiff after the ſet-off, yet the penalty remains a ſecurity againf 
520 breaches. Collins v. Calas, 7. 32 C33 G. 2. 2B. 1 

20. 


(2X) Pleading in Detinue, 
(2 X. 1.) Proceſs. 


as debt. B. 138. B. Vide ante, (2 W. 1.) 
Or may be ſued in C. B. . 


And upon the pretence of privilege in B. R. (in all caſes ex 


ſhall be only in C. B.) 4 Ia. 71. F. NM. B. 138. C. 

But if detinue ſor charters is brought in any other court tha 
C. B. a ſuperſedeas lies. F. M. B. 138. C. 

When detinue lies, vide Detinue, (A.) | 

When detinue for charters, vide Charters, (B. 1.) _ . 

The proceſs in detinue is ſummons, attachment, and diſtre!s 
N | 

And by the ft. 25 Es. 3. 17. in detinue for chattels, the ſam 
proceſs as in account; and therefore proceſs goes to outlawry. 

But in detinue for charters, which concern the realty, no pn 
ceſs runs to outlawry. 44 Ed. 3. 41. ö. Co. Lit. 286. b. 
223. 4. | 1 8 


PLEADER. „„ 
(2 X 2.) Declaration. 5 
The declaration in detinue ſhall be grounded upon bailment, 
or — deuvenerunt ad manus. C9. Lit. 286. 5. 4 38-0 = 
The declaration muſt deſcribe the goods demanded ſo certainly 
that they may be known, to be delivered to him in /pecie. Co. 
lit. 286. b. | | 
And therefore detinue for money at large is not good; for it 
cannot be known. Co. Lit. 286. b. R. Cro. El. 457. 1 R l. 
(00. l. 20. | . | 2M 
Nor for corn out of a ſack or bag. Co. Lit. 286. 6. 
So he muſt ſhew the value of each particular by itſelf, and not 
of altogether. 2 Rol. 96. Vide infra. | 
But it lies for money in a bag not ſealed. 1 Rol. 606. J. 12. 


Or for money not in a bag, if it is taken in ſight of another. 
N. 1 Rol. 606. J. 16. : | 

Or tor a particular piece of gold, or for ſo many ounces, R. 
1 Ri, 66. 25. Tel. 81. | 

Or for twenty quarters of barley or wheat. Bro. Detinue 81. 

The declaration may mention the value of every particular, or 


of all in groſs. Bro. Detin. 4. 48. R. 1. 3. 3. Fide ſupra. 
(2 X. 2.) Pleas in Detinue, 
To an action of detinue the defendant may plead nil detinet. 


So in detinue, generally he may wage his law. Co. Lit. 295. (2 x. 3.) 


. Vide ante, 2 W. 45. | Nil detinet. 
Tho' it be upon bailment by another hand, for by whom (2 X. 4.) 
baled is not traverſable. C. Lit. 295. 4. | Wager of 


beh. R. Dal. 106. | | c 

do in detinue of charters, or a box of charters, without ſhew- 

ug any charter in certain. R. 19 H. 6.9.6, | 
ut in detinue of charters he cannot wage his law. C. Lit. 

205, 4. EE 

ll he ſhews any charter in certain, 19 H. 6. 9. . 

Tho' it be for an indenture of demiſe for years, Co. Lit. 295. 4. * 


do where he has a right to the deed, cho he has it in his cuſ- WE; 


So he may plead uncore pril. 1 Bro. Ent. 149. Fo E 5 


So he may plead delivery to 4. to whoſe uſe they were bailed. (2 X. 6.) 
oy the delivery was after the action brought. V. NM. B. aw 95 
138. M. . 1 whoſe uſey 
; | Cos 
80 a releaſe after bailment by the huſband of the plaintiff. ( x. ; 
I. Dal. 30, | 885 | b Relat e 
| 80 


. 
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(2 X.8.) So the defendant may plead that the goods were delivered 
Carne adim bythe plinfh, and 4. ages mans upon a condien wi 


#llbwed, he _ not was performed, and pray that 4. be garniſhed, 


And it will be good without ſaying what was the condi 
1 Rol. 733: J. 4. © | | 82 858 
fendant may plead to both, that they were delivered upon con- 
dition, Ac. and pray that the plaintiffs may interplead. 1 Ry 


757 J. 10. | | 2 
25 one declares upon bailment, the other upon trover. 1 Nd 
4. J. 40. | 
het er the delivery were joint or ſeveral, 1 Nl. 144 


L606 | | 5 
 Tho' the delivery was by a corporation and others, and the 
defendant is one of the oration, 1 Rel. 732. l. 15. 

So, if A. bails nods of C. to B. in detinue by C. againk B, 
he may plead bailment by A. to be re-delivered to him, and pray 
that he may be garniſhed. Mod. Ca. 216, 

If the defendant prays garniſhment, he ought to profer the 
goods in court. | 

And the goods anciently remained in court till the plea de- 
termined, but now they remain with the defendant till tral, 
1 Rol. 736. 1.5. | | ; F 

And the defendant cannot afterwards deliver them to either 
party without the award of the court. 1 Kol. 736. J. 15. 

Nor can he plead any plea afterwards; for he is out of court, 
except for the delivery of the goods, and therefore not demand 
ble till judgment, when he muff deliver them. 1 Rol. 736. l. 25. 

But the court may require ſureties of the defendant for the 
goods. 1 Rol. 736. J. 10. | þ 

(2 X. 9.) After prayer of garniſhment a ſcire facias goes againſt the 

Proceſs rather. 19 H. 65 9. 6. 1 | fe 3 

— Sar And a ſcire facias ought to be awarded. 

armment. If a ſeire fac ias goes againſt two garniſhees, and one is te. 
turned, ſerved, and the other, dead, another /cire facias goes 
againſt the executors of the deceaſed, and idem dies, ſhall be 
28 to him, who was ſerved and appeared. K. 19 H. 6. 9.0 

If the garniſhee appears, he may imparl. 

If the plaintiffs interplead, they ought to do it in proper per: 
ſon. 1 Real. 534. J. 20. „ | 
: _ eg Ne Birr ſhall be upon the original of the oldeſt cate 
I 0¹. 35. » 5. . N 
Tho! the other counted firſt. 1 Rol. 735. J. 45. 
But, if both originals are of the ſame date, it ſhall be upor 
that whereon there is the firſt count. 1 Rel, 735-1. 5% 
Nee * may affign upon which the interpleader ſhall be 
. 6 
(2X. 10.) A garniſhee can regularly plead nothing except conditions per 
2 u formed. 1 Fol. 732. l. 35. mY * 95 


f 
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Or a releaſe from the plaintiff. 1 Rol. 733. 1 : 

| But the garniſhee cannot plead that he himſelf alone delivered. | 

Rel. 732. J. 50. WE = . 

| T kat the delivery was to the defendant and a ſtranger. 1 Rel. 

[4 2. ö | ? : n 
| 07 upon other conditions that the defendant has mentioned; 
fr if the defendant miſtakes the conditions, he will be charged 
by oath, and therefore the garniſhee has no miſchief. 1 Kol. 

2. J. 50. | | 5 5 | 1 
* 5 the defendant does not mention the conditions, the «2 
rarniſhee may, and the plaintiff may alledge other conditions, | 
and traverſe thoſe mentioned by the garniſhee. 1 Rel. 733. J. 5. 

$o the garniſhee cannot plead bailment in another county. 

1 Ru. 733. J. 7. | : 

Or 2 by the plaintiff that he ſhould have the goods 
ypon a condition, which he has performed. IN 933. L 10. 

Or performance of the condition in the bond, for which de- 
tinue is brought. 1 Rob. 732. J. 37. 

$0 in detinue of a deed the garniſhee ſhall not plead a bar to 
the original deed ; as, non eff factum, within age, &. 1 Rel. 733. 

125. f 5 


But garniſhment ſhall not be allowed if the defendant acknow- (2 X. 11.) 
es the action of one plaintiff, though the plaintiff in another When gar- 
aftion prays it; for it ſhall be granted only at the requeſt of r mY 
teſendant, being for his ſafety. 1 Kol. 934. J. 10. 5 | 
So, it will be a good counterplea of the garniſhment, if the 
plaintiff ſays the delivery was by him alone. 1 Nol. 732. J. 30. 
$o, if there are two definues, the defendant cannot pray an in- 
terpleader, if both are not returnable the ſame day. 1 Rol. 7 34. 
18. | | | 
80, if one demands charters upon bailment, the other upon 
ute, 1 Rol. 734. l. 40, | | 


(2 X. 12.) Judgment in Detinue. 

Tin againſt the defendant in detinue ſhall be ſor 
recovery of the thing detained, vel valorem inde, and colts. Hr 
Frewick, Kelw. 64. b. = | | 

And if judgment be upon confeſſion, non ſum informatus, de- 
murrer, Sc. a writ of inquiry ſhall be awarded to inquire of the 
\due, Fide ante, (Z. 1) | Y 

And after judgment, if a diffringas goes ad deliberandum bona, 
and the defendant does not, the plaintiff ſhall have damages taxed 
by the inqueſt, ſo that it lies in the defendant's election to deliver 
the goods, or the value. Piv Frowich, Kelw. 64. ö. 

So after judgment againſt the defendant, the plaintiff may have 
 /firingas, or a ſcire facias againſt the deſendant for the thing 

1 Kal. 737. l. 35. | 1 
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If detinue be for charters, the verdict muſt find ſome 
2 the plaintiff ſhall recover, if the charters are loſt. Senb 

v. 29. | | " 

If the plaintiff recovers after interpleader by the gami 
there ſhall be judgment againſt the nt = 3 a 
thing detained. 1 Rol. 5 36. J. 46. Pe 

And there may be a /c:re facias or diſtringas for it againſt the 
defendant. 1 Kol. 737. I. 35. | | 

So the plaintiff may recover damages againſt the garniſhee 
for delay after the writ purchaſed. 1 Rol. 7 37. l. 21. 

The the recovery is upon a demurrer or default, as well z; 
upon a verdict, 1 Kol. 737. l. 10. | | | 

And he may recover more damages than are alledged in the 
declaration; for it was not againſt him. 1 Rel. 737. J. 25, 


But if the garniſhee does not appear after /cire fect returned 8 
againſt _ the plaintiff ſhall not recover damages againſ him, 11 
1 Rol. 733. l. 35. | - 

So, it the garniſhee appears, and the plaintiff and defendant 1 
both make default, there ſhall be judgment for the garniſhee. 
1 Rol. 733. l. 30. | 6 7 h 

| | | 55 Gay 

(2 Y) Pleading in Doweꝛ, Dowez unde nil habet. 0 
7 - ſ 1 

| (2 + 3 I.) The Proceſs. hn 

„ 15 1 3 
OWER may be recovered by writ of dower unde nilil bf 
habet, or by right of  dower. F. M B. 148. a. ſhall 

Writ of right in dower. Vide Reg. z. a. | alled 
Dower ande nil habet. Reg. 170. a. fault 

Writ of dower ande nil habet lies only againſt the tenant of B. 
the freehold, or guardian in chivalry. F. N. B. 148. A. a Ny. 

And ſhall be ſued in C. B. or in the county by jufticies. H. N. If 
„ | | law « 

Or upon a ſpecial cuſtom by plaint. Dub. 1 Yent. 207. Ray. Ng 
233. | Js 

But it ſhall not be ſued by plaint without a ſpecial cuſtom. if 
R. 1 Vent. 267. 5 233. | 29ain 

The proceſs in C. B. is ſummons, grand and petit cape. F. N. R. A | 
148. | the te 
By cuſtom there ſhall be a reſummons. 2 Sand. 43. So, 
And in the huftings in Londin there are three ſummonſes. G. infant 
Ent. 176. b. Eng Bu 
At the return of the ſummons, the deſendant may caſt an "mp 
eſſoin. | : . | l.: 
By the ,. 51 H. 3. of return in dower. 32 H. 8. 21. and 16 
Car. 6. the writ of dower unde nil habet coming in, and being re- 
turnable on any common return day, there ſhall be day given in 
it till the fifth common return day next enſuing incluſive. * t] 
1 | e the 


II 
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If che tenant caſts an eſſoin at the return of the ſummons, it 


muſt be entred upon the eſſoin- day of the ſame return. 


And if no effoin be then entred, upon the day of exceptions the | 


demandant may enter a ze recipiatur. [ Vide Comp. Ali. 72. 196. 

dit. 1693.) | | 
” here are five eſſoins; I. de ſervitio regis. 2. in terra ſancta. 
g ultra mare. 4. de malo lecti. 5. de malo veniendi, which is called 


the common eſſoin. 2 nfl. 125. 


By the common law he, who caſts an eſſoin, muſt ſwear the 


cauſe to be true. 2 Inf. 137. ; 


But by the „. Marl. 52 . 3. 19. he need not as to a common 
eſſoin, (lor the general words of the ſtatute are reſtrained to this.) 


2 Inſt. 137. 85 
rr by the fl. of Efſorns, 12 Ed. 2. efſoin de ſervitio regis is ouſted 
in dower. | . 
If any eſſoin is caſt, except the common eſſoin, the demandant 
will be delayed ſor a year and a day. 2 Inf. 137. | 


If the common eſſoin is caſt, the demandant muſt adjourn the 


eſſoin to the fifth return after. ¶ Hide Com. Att. 204.) 

At the return of the ſummons, or, if an eſſoin is caſt, at 
Gy given by the adjournment of the eſſoin, if the tenant does n 
appear, a grand cape iſſues. [ Vide Com. Att. 203, 204.) 

Proclamation muſt be made 14 days before the return of t 


ſummons, or the grand cape ſhall be ſet aſide. Freeman v. Cans 


ham, C. B. P.8 G. 2. Barnes 1.] | 
And if nulla tenementa, fc. be returned, a teffatum grand cap 


So, if the ſheriff does not return his writ, an alias grand cape 


ſhall be awarded at the return of the grand caps; if the tenant 


alledges that he was not able to come, it does not ſave his de- 


fault, R. 3 Leo. 2. | 
= Fat if no ſummons is returned, a grand cape cannot iſſue. 
oy. 22. 


law of non ſumm;ns. Co. Ent. 175. b. 
And he ſhall have day in the ſame or the next term for 15 


Gs at leaſt to wage his law. ( Vide Comp. Att. 72.) 
If he does not wage his law, there ſhall be final judgment 


2painſt him. 


If he wages his law, and the demandant holds to the default of 


the tenant, the writ ſhall abate. (Vide Comp. Att. 204.) 


So, if the demandant holds to the default, and the tenant is an 


infant, who cannot wage his law of non ſummons, 
But when the tenant wages his law of aon ſummons, the de- 
* may releaſe the default. OG. Ent. 176. a. 1 Ryo. 
1. 203. | | | 


(2 V. 2.) Count in Dower. 


If the tenant appears upon the ſummons, or the adjournment 


of the eſſoin, or if he appears at the return of the grand cape, and 


| the 
5 


If the tenant appears V the grand cape, he may wage his | 
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the demandant releaſes the default, the demandant ſhall coin, 
Co. Ent. 171. a. 176. 4. ty 
The count ſhall be of the third part of ſuch a meſſuage, &. 
for if it be of three meſſuages, &c. where there are ſeveral, ang 
three is the third part of all, it is bad. 3 Lev. 169. 
But it may be amended. Per 2 J. Lev. cont. 3 Lev. 169. 
If dower is demanded of lands of the nature of gawlking. i 
mult be of a moiety dum ſola et caſta; and if the plaintiff demands 
- 2 part, it is a good bar that the land is gavellind. R. 
1 Leo. 133. . i 
eo hel deferive the lands fo certainly, that ſeiſin may be de. 
livered by the ſheriff, and therefore of a third part of three tene- 
ments is bad. R. 2 Mod. Ca. 365. | 8 
If the plaintiff is not named, gue fuit uxor B. in the firk 
of the writ, it is bad; tho' afterwards the lands demanded are 
called terras B. qurndam viri ſui. R. 2 Go. 217. 


elt 


2, 


17 
(2 T. z.) View. ö 
When the demandant has counted, the tenant may demand a Dal 
view of the lands demanded. Co. Ent. 177. a. 47 Ad. z. 6.0, 0 
Or, if dower is demanded of a rent, of the land out of which it = 
iſſues. | 4. 
And a view ſhall be granted in dower ande nikil habet, as well as 7 
in right of dower. Cont. Dy. 179. a. Cont. 2 tnft. 48 1. 45 Ei. man 
3. 17. a. Acc. Raft. Ent. 231. 4. Afh. Ent. 292. Gf 299. lea 

Semb. cent. per C. B. M. 9 An. ; 48 

And it may be demanded after a general imparlance, cho it i 80 
ſafer to demand it before. Dy. 210. 6. "On 
But by the f. V. 2. 13 Ed. 1. 48. in dower, the tenant ſhall 1 Br 
not have a view, if the huſband of the demandantaliened to the ts 
tenant himſelf. 2 nfl. 481. 3 Lev. 169. Pide View. tur: 
So, if the huſband died ſeiſed of the land. 2 JJ. 481. Lit. 1 
3 Lev. 169. 5 So 
If a prior writ of the demandant abated by a plea, which aroſe hate 

upon the view. 2 Inf. 480. 716. 
If dower is demanded of tithes. R. 2 Rol. 728. J. 45. Up 
Or of a thing certain: as, of the mar/halſea, 2 Rol. 728. l. 25: ly, bu 
If the tenant demands a view, when it is not allowable, the de- 1 Bro, 
mandant may counterplead : as, if the demandant's huſband died on 
ſeiſed. Clift. 299. Raff. 231. ö. 3 Lev. 168. 0. Lit 
If the huſband aliened to the tenant. 3 Lev. 220. The 
And it is ſufficient to ſay alienavit. N. 3 Lev. 220. If t 
The counterplea prays that the view may be excluded, but if i tho' da 
demands dower, it is not bad. K. 3 Lev. 169. hy. + 


So the demandant in the counterplea of the view may ſay, that 
the tenant entred, and continued the poſſeſſion. Aſb. Ani. : 
And upon the counterplea iſſue nay be taken. 34 H. 6. 10.0. ready, 


PLEADER. 


If the tenant demurs to the counterplea, and it is adjudged 
zoainft him, it will be peremptory. | | | | 
After the return of the writ for a view, the tenant may 
have the common eſſoin. | 

So the attorney of the tenant may be eſſoined. C. Aut. 177. a, 

And at the return of the view, or at the adjournment of the 

eſſoin, the demandant ſhall count a# novo. (Vide Com. Att. 204.) 
It after a view the tenant pleads in abatement to part, the de- 
nindant may abridge his demand. Vide Abridgment, (A. 1.) 

80 tho' the tenant does not plead in abatement. Lev. Ant. 76. 
2 Sand. 330. 1 res | 

What pleas may be after a view, Yide Abatement, (I. 25.) 


(2 Y. 4) Pleas in Dower, 


To a demand of dower the tenant may plead in 4 : as, (2 V. 4.) 
antient demeſne. Aſb. Ent. 297. Ia abate- 
That the demandant roch -huyſband pending the writ. - Co. Ent. ow 


173. b, | | 3 
That her huſband was attaint. 1 Leo. 3. © \ ED 
Non-tenure. 1 Bro. Ent. 205. Raft. Ent. 225. 4. Ms. 80. 

Dal. 100. | | 
Or nsn-tenure of part. Lut, 716. by £57 

So the tenant may plead in abatement, that he holds jointly with 

4. not named. Raft. Ent. 225. b. 

That the land is gavclkind; ſo that a moiety ought to be de- 
manded, when the declaration demands only a third part. K. to 

be a plea in bar, Sav. 91. PEE 


So the tenant may plead in excuſe of himſelf; or in bar of the (2 V. f.) 
tower: as, he may confeſs the demand, and ſay tout temps priſf. In bar. 
t Bro, Ent. 205. Co. Lit. 32. ö. Wnt pe? BP — temps 

And if the tenant pleads zouts temps priſt the firſt day of the? T 
_ of the ſummons, he ſhall be excuſed from damages. Co. 

il. 32. ö. | | | 

So he may plead that the demandant abated, and was in by 
abatement till ſuch a day, and afterwards fouts temps priſt. Lyt. 

715. Dal. 100. | | 

Upon this plea the demandant may have judgment immediate- 
ly, but ſhall loſe her damages and meſue profits. Co. Lit. 32. ö. 

Bm. Ent. 205. 7 c | 

Or, if ſhe had demanded her dower, ſhe may plead the demand. 
G. Lit. 32. 6. Tut. 717. "DS = 

Tho' the demand was by requeſt in pais. Co. Lit. 32. b. 

If the defendant pleads outs temps priſt, and there is judgment; 
tho' _—_ are given, it is no error, for perhaps there was de- 


lay. 2 od. Ca. 25. | 
$ the heir may plead detainment of charters, and always (2 Y;6.) 
rad, i, Ge. Raſt, Ant. 224. b. Mo. 81. Detainment 
5 ; So of charters. 
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So detinue of charters as to parcel. Dal. 100. | 

So a guardian in chivalry, in dower againſt him, may plead de. 
tainment of his ward. Hab. 199. 3 

But a guardian cannot plead detainer of charters; for they do 


not belong to him. C. Lit. 39. | Te 7 
Nor the heir after imparlance. R. S/io. 271. 1 Sal. 252. 7 
WN = this plea the demandant may reply non detinet. Rafi, 224, 0 
„ . 
Or that ſhe is ready to deliver, and thereupon there ſhall be 18 
judgment for her immediately. Raff. Ent. 224. b. Hob. 100 
But if a womanereplies quod non detinet, and it is found againſt Rau 
her, it will be a bar of dower. Hob. 199. | ola 
(2 V. .) Me wungques ſeiſie que derber. Co. Ent. 176. a. Clift 303, Ez 
Ne ungues Or ne ungues ſc iſie as to part, with another bar to the reſidue, 1 
- feifie, Ec. Clift. 303, | CET. of 1 
? 4 
(2Y.8.) That the demandant was under age dowable. 1 Bro. Ent.20g, 305 
Within age C5. Lit. 33. à. | | | a 
dowable. To which the demandant replies, that ſhe was of the age al _ 
Replication nine years and an half. 1 Bro. Ent. 204. 1 
(2 V. 9.) So the tenant may plead that the huſband of the demandant is 1 A 
oc alive. 1 Bro. Ent. 205. Bend. pl. 131. R. 1 And. 20. \ R: 
Replication. To this plea the demandant replies, that her huſband is dead, 'Y 
and thereon a day is given for proof of his death, which muſt be Tow 
made in court by two witneſſes at lealt. Bend. pl. 121. Dy. T 
185. 4. 
* at the ſame day the tenant may examine his witneſſes that Len 
the huſband is alive Bend. pl. 131. Dy. 185. a M.. 14. "18 
And if it appears to the court by witnefles that the huſband is | 
dead, the demandant ſhall have judgment immediately. Bend. 85 
X. 131. | 
s So, if the proof of the death is not direct, if there is no proof 910 
of his being alive. R. 1 And. 20. Mo. 14. F = 
(2 v 10.) So the tenant may plead ae ungues accouple in lawful matn- 2 
Ne unques mony. Co. Ent. 180. a. ; | : An 
acceuple. And the demandant replies, that at B. in ſuch a dioceſe ſhe + 
„ accoupled in lawful matrimony.” Co. Ent. 180. . inves 
If plaintiff replies a ſentence in the ſpiritual court, in a ſuit 17. 
by a third perſon againſt her for adultery, in which the deceaſed ; 
was no party, decreeing that ſhe was the wife of the deceaſed, | 
it is bad; for there can be no trial but by the biſhop's centificate; So t 
and beſides, this ſentence is only evidence, and therefore cannot 
be replied. And this is the general iſſue, to which no new mat, 80 
ter can be replied; and there muſt be ſuch a IN as ul 0 En 
join the ifſue, and awarding the writ to the biſhop is the iſſue A jo 
5 0 Py 5 | Robins, hufban 


\ 


f 


NLE ADE R. „ 


Nins, vid. v. * P. 33 C. 2. T. 33 C 34 G. 2. 2 Will. 
18. 122. 127. „ 5 N | 
= this plea is in London, or other inferior court, it ſhall be 
removed to C. B. by mittimus; for no ore except B. R. or C. B. 
or juſtices of gaol delivery, &. can write to the biſhop for his 
certificate. Co. Lit. 134. 4. O. Ent. 180. ö. Vide Baſtard, 
575 this plea a writ goes to the biſhop to certify. Co. Ent. 
181. 4. 1 Bro. Ant. 204. | FE 
The plaintiff has the carriage of the writ, and if there be a de- 
fault in him, the defendant ſhall not have it without notice to the 
laintiff, or motion. K. 2 Jon. 38. 
[The biſhop muſt return the fact, and not the evidence. 
Eaſferby v. Eafterby, C. B. M. 7 G. 2. Barnes Kt: | 
The anſwer of the biſhop ought to be poſitive; tor he is judge 
ſit. Dy. 368. 6. | gs 
i And 2 he cannot return the ſpecial matter. R. Dy. 
05. b. | „ 
Aud tho' he returns ſpecial matter, and concludes ef Ac legitimo 
natrimenio copulati firerunt, 1t is not good. R. Dy. 313. 2 Rel. 
1. J. 10. 
91 the biſhop refuſes a good certificate, he may be amerced. 
Dy. 305. 5. | | | 
"And itisno anſwer to ſay, he was inhibited by the arches. 
2 Rll. 592. J. 10. 1 
Yet a certificate, that ſhe was accoupled in vero fed clandeflino 
matrimonio, is good. K. 2 Rol. 591. J. 25. ä 
That he finds by good proof that ſhe was accoupled. 2 Rol. 
591. J. 20. Dy. 368, 9. N : | | 
Il che certificate is inſufficient, a new writ goes to the bilkop. 
Tranſ. Jud. 96. 98 


So the tenant may plead an elopement by the wife during co- ( V. 11.) 
rerture. Co. Lit. 32. 1 Bro. Ent. 204. Dy. 107. a. | Elopement. 
by which the demandant replies, that /he did not elope. 2 Bro. Replication 

ue. 1 | | 

Tiat fie was afterwards reconciled to her huſband. 1 Bro. Ent. 

04. O. Lit. 32. 5. Dy. 107. a. . | 

And if the iſſue is upon the reconciliation, it is ſufficient if the 

huſband lies ſeveral nights with his wiſe, tho' ſhe afterwards con- 


inues in adultery ; for there may be ſeveral elopements. Dy. 
107. 4. | | 


do the tenant may plead a divorce @ vinculo matrim:nii. fav; 01 
| Divorce. 
So the tenant may plead that the demandant had a jointure. (2 V. 13.) 
C: Ent. 191. ö. 172, 

A jointure after coverture, to which the wiſe agreed after her 
band's death. 


Jointure. 


: And 
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And ĩt is ſufficient to plead a jointure generally, without ſay 


ing that ſhe agreed ; for it ſhall be intended, till it is alledged on 
the other fide, that ſhe refuſed. Per 2 J. Warb. cont, Hin, 


tr 1 N 
Replication. "The demandant may reply, that the eftate was not made 10 
fuck uſes. Go. Ent. 172. 4. | 
That it was not for a jointure. Co. Ent. 172. a. 
And a deviſe, it it is not exprefsly made for a jointure, cane: 
be averred to be a jointure. Mb. 31. Fide Dower, (E. i.) 


62 V. 14.) Kar the 2 ay Ver and WN made no 

Fine or re- claim within five years. Co. Ent. 171. a. 107. Clift, ws. 

cover). That huſband and wife levied a fac. 97: Off. 
Or ſuffered a common recovery. 


Replication. The demandant by replication may ſay that ſhe ſued for her 
dower within five years. Co. Ent. 171. 6. DER 

So a fine by huſband and wife, came ceo that he has of the gij 

© of the hyſoand, of lands limited for a jointure after marriage, 

does not bar her of dower ; for her election does not come il 


her huſband's death. 1 Leo. 285. 


- faV. rg.) That lands w:re offiencd fir dower by the heir. R. Mo. 26. 
Aſſignment Or, by him/elf who was aſſignee of the huſband. 
of dower. That à rent cr annuity was afſigned for dower, and accepted, 
| M. 59. Cr: Bl. 451. | NE ; 
T hat her huſband deviſed to her lands in lieu of dower which fe 
accepted. Bro. V. M. 266. Semb. 1 Leo. 137. 

That 20 acres of wheat, common of paſture or other profit out e 
he ſail, was affigened. Ms. 59: 

* 8 an aſſignment by the huſband's executor is no plea. . 
0. 26. 

If the tenant pleads an aſſignment of rent, Sc. he muſt ſheu, 
that he had a — eſtate out of which the rent might be 
aſſigned. R. 2 Leo. 10. ; 

hat the aſſignment was abſolute; for upon condition, &. is not 
ſufficient. R. Cro. El. 452. | 

And he muſt plead guod effienavit; for quod dedit et conceſſt is 
not ſufficient ; tho they are the words of the deed. R. Cu. E. 
452+ 5 


(2 V. 16.) That there was a demiſe for years before coverture, rendring 
Term for rent, and praying that the demandant may be endowed of the re- 
* oe. verſion and rent. 5 | ; 
But if a term for years is not pleaded, it ſhall not be allowed, 
as a prior title, in ejectment by tenant in dower after her reco- 
very. 1 Sal. 291. | 


(2 v. 17. That the demandant * releaſed her dower to the tenant 0! 
Releaſe. the freehold. | N 


1 


PL E A D E R. 


iberi tenementi, is no plea. R. 2 Cro. 151. 
0 V. 18.) Voucher in Dower. 


80 the tenant may vouch the heir,” 


R. Mo. 25. 
80 tho” the heir has only an eſtate tail. Dub. Mo. 2 . 


of two parts, where the heir enters generally with the deviſee, or 
makes partition with him. 2 Leo. 131. 


R. 2 Leo. 131. 
| (2Y. 190 judgment in Dower. 


If the tenant appears and makes default in the ſame term, there 
hall be final judgment againſt him. 2 Sand. 46. 
If he confeſſes the action, or nihil dicit, or pleads non informa- 
tur, there ſhall be judgment thereen. 1 Bro. Ent. 202. 204. 


iſſue, 2 Sand. 46. 1 Vent. 60. 

And if he cannot fave his default upon the return of the petit 
cape, there ſhall be final judgment againſt him. 

So, if the tenant pleads that the huſband is alive, and the de- 


be final judgment againſt the tenant, if he makes default. 
2 Inf. 80. 


z petit cape awarded. Tbid. 

So if the tenant makes default at a trial by jury, PR ſhall be 
clit cape againſt him, and if he does not fave his default, there 
ſhall be final judgment againſt him. | 


ting infant. K. 2 Cro. 111. 

fe. The judgment in dower ſhall be quod guerens recuperet ſrifmam de 
3 parte tenementor” petit. 

wed, Dy the fl. Mert. 20 H. 3.1. f recuperaverit tenementa de * 


vir obuit ſriſitus, tenens dl damna, wiz. valorem dotis a tempore 
wortis virt que ad diem, quo, pet Jullicium curie, ſcifinam er re- 
cußeraverit. | 
And therefore after judgment for ſeiſin, and habere Worker ſeife- 
um awarded, if the demandant makes a ſuggeſtion upon the roll, 
0 her huſband died ſeiſed, there ſhall be a writ to inquire what 
Umages, 9c, Clift. 302. 1 Lev. 38. 


Jud recuperet valorem and her damages. Town. Jud. 101. 
% 366. 2 Mod. Ca. 25. | | 
Vet. V. RX x 55 


But a elec to the tenant in poſſeſfon, a. ſaying tiki? 


And if the heir enters into warranty, and ſays riens per di zen, 
the demandant ſhall have judgment againſt the tenant ——_— 


So by the /. 32 H. 8. 1. if tenant by knight's ſervice deviſes 
(which will be void for a third part) dower ſhall be recovered out 


Otherwiſe, if the heir enters into a third part in 9 | 


If the tenant makes default in another term, a Petit cape ſhall 


mandant at the day for trial is ready with her proofs, there ſhall 


If the demandant is not elem with her proofs, there ſhall be 


So, there ſhall be judgment by * tho? the tenant is an | 


And upon the return. of the inquiſition, there ſhall be judgment | 


| 

i 

| 
Y 
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an habere fatias ſeiſinam immediately. Town. Jad. 100. 
If the inquiſition finds that the huſband did not die ſeiſed nur 
eis conflare poterit, there ſhall be a new inquiſition. 4 Lev. 21. 


took an eſtate - tail, ſhe will be ſubject to the rent; for ſhe is con- 


temps priſi. Dobſon v. Dobſon, FP. 7 G. 2. B. R. H. 19. 


demand of dower. Co. Lit, 32.6. Vide ante, (2 V. 5.) 


notice of executing the 
of the value of the land, after dedutting reprizes, from the death 


- .. So.if the tenant dies after judgment in dower and writ of ſeiſin 
executed, che demandant ſha}l not have a ſcire facias for inquiry of 


_ © tenants. K. 3 Lev. 275. K. 1 Sid. 188. 1 Lev. 38. 


7 N A * 3 n 8 * , CS de Wenne TOR, TING PIR "We 4 
br, . I 8 7 7 


* 


* 


Or the jury, who | the iſſue/ may alſo inquire of the ralne of 
the damages. RIO IL TIP a . 
Or the demandant may remit the value and damages, and have 
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Or, if ſhe remits the damages, and the inquiſition is afterwards 
annulled, ſhe may have another inquiſition- for the value of the 
land. K. Ray. 366. f . 


If the demandant ſuggeſt that her huſband died feifed, where 
he was ſeiſed in fee and afterwards granted a rem · charge, and re- 


cluded by her own ſupgeſtion, and cannot ſay that the has not 
dower out of the ſecond eſtate. Co. Lit. 33. a. 

Damages ſhall be given @ morte Uri, tho” demandant has not 
ſhewn any demand of dower in pais, unleſs the tenant pleads tout 


Damages ſhall be given till the demandant has ſeiſin, tho' ſhe 
had a writ of ſeiſin a year before. Ilid.] 

If the jury give damages @ mor te viri to the time of the inqui- 
ſition, tho? it is after the judgment, it will be good. R. 1 Leo. 56. 
So, tho' they give damages beyond the annual value of the 
land. id. 3 4 | ; 

But the demandant ſhall not recover the value or damages, if 
her huſband did not die ſeiſed of the freehold and inheritance. 


Co. Lit. 32.6. 65S of 
Nor in a writ of dower dium eccleſie ex affenſu fatris, right 
af dower; Nc. but only in dower unde n | habet. Co. Lit. $2.4. 
Or if the heir comes the firſt day upon ſummons, befor any 
Nor if the has dower by the aſſignment of the heir, in chancery, 
Tc. for ſhe mult recover by plea. Co. Lit. 33- . 
So the demandant, upon judgment by default after a grand cope, 
ſha}l/have no damages _ the inquiſition found, if there was no 
it of inquiry. R. 3 Lv. 409. 
[On a writ of inquiry, the damages ſhould only be whe third 


to the time of awarding inquiry. Barnes 234. | | 
So, if the demandant has judgment and ſeiſin, and afterwards 
upon the inquiſition the jury give damages foffithe rent after ſeilin 
ull inquiſuion taken, it will be error. R. 1 Leo. 56. 


damages after the death of the tenant, againſt his heir or terre 


Zo, if chere is error of a judgment in dower, and it is affirmed, 
and, before the writ of inquiry executed the demandant dies, ber 
executor or adminiſtrator ſhall not have a ſcire facias for the da- 
mages. R. 1 Sal. 252. 3 Lev. 275. Sho. 97. 3 Mod: 281. 
G G“ “ 46 5 3 
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L e F * 
e ms 20 upon the demandant, whereof Fare my 
lands of 85 er, and ſhe enters and N we the reſidue, the 
cannot 1 2 avoid it by a ſeire faciasz t it is not à third 

rt, R. A. 6 
7 dower is es of meadow, paſture, toe. the ſheriff 
may aſſign all meadow, c. for dower. R. Me. 12. 19, 

But 15 the demand is of three manors, the theriff cannot aſſign 
one manor, but mult aſſign a third pare of each. R. * . ps. 


6 20 Pleading i in Ejettment. 1 55 
$a 12 2 3) Declaration. 8 


N [JECTMENT i is now afually brought for ofa of = title to (2 2 T. 1 


lands, Oc. = 3 . 
[Very exact deſeription is not equally neceſſary i in ej Qrnens 2 thing cer- 
in a fræcipe. Cottingham v. King, T. 31 G. 2. 1 B. R. 62 3.] tain, 


| [Nor ſo much ſtrictneſs as was formerly required in fi, By whom it 
nor ſuch exaRneſs that the ſheriff may know without any other 22 _ 
information ; for b is to ſhew and take b at his pe- (41 ) 
nl. bid. | 
And a lies of a manor, "meſſuge, ſo many acres of land, 
meadow, paſture, wood, &c. 11 Co. 8 

So de una domo, R. 2 . 654. Noy 37. Cont. 2 Bel. 
486. 5 3 : 
De cotagio, D. 1 Lev. 58. R. Co. El. 818. 8 

De coguind. R. Noy 109. „ 

De cubicula. D. 1 Noy 109. 3 Lu. 210. | of Sg 

De flabulo, R. 1 Lew. 58. | : 

De romed. R. 3 Leo. 210. 

Of a prebendel ſtall, after collation to it. 1 0, 14% 

Ol the part of a houſe, if by the pleading it n what part. 
lullvan v Seagrave, P. 12 G. Str. 695.] 

(Of part of a houſe, as lacum vocatum a paſſa and 
72 in what part. Bindever v. Sinderc 8 13 G. 
n. 1470. 
Ho it lies de — R. Cro. El. 854. K. 2 Cre. 654, K. 
5 Y: % . 
Of parcella, are, — fomarii, parte fiſting, if f officientl 
cribed by the abuttals. A v. Sindercombe, H. 13 6. 
1470. 
155 4 e Scat. five acres, e five acres, / 


De virgard terre. $ 1 8. 

De villa. Dub, Sho. 49. 

do it lies of righes, and portione decimarum,. 1.4 57. 

De herbagio. Hard. 3 330. | 

Or, primd tonfurd, R. Cre. Car. 362. e 
De chu pro 100 ovibus SCE; 
dy © Ts [ Pro 


7 
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305. (291.)“ | 
„Nie na D. 2 Cro. 150. Ny 132. 1 Lev. 


1 


the cum pertinentiis | 55 relate to the land. Baler v. Roe, 7. 


M. 10 G. 2. Ft. 1063. 


bs 1 
| Gr wand and a coal· mine | in the ſame land, for i it is no bis petit 
In a perfonal action. R. 2 Ov. 21. | 


PLEADEE. 
Pro communia paſture generally, if ; ined with lands, will be 
5 after K cho” the Sine of N not Expreſſed. Mu- 
1 v. Folamyfafl, E. 3G. Sir. 54] | 
[Of mefſuages and lande, with common, of paſture, Cum fer- 
tinentiis, good; for it ſhall not be taken for common in grofs, and 


. . 127. 
For cattle-gates in 7 A Fer Lee J. 1 v. Pu, 


For a beaſt- -gate in Suffolk - it er land and common for 
one beaſt. Bennington: v. 7 11 C. 2. Str. 1084. 
Andr. 106] | 

[Cattle- gates ſhall be . to mean 1 common of paſture 
for cattle ; and after verdict, for common appurtenant. Metcalfe 

v. Roe, 17 9 6. 2. B. R. H 167.] ® 

Of a coal-mine. R. 2 Gs. 150. R. Noy 121. it bag 


De ſubboſco. R. 2 Cro. 483. Nat... | 
[It lies for alder carr, in Norfolk Barnes v. Funn, M 


F C 
10 C. 2. Str. 1063.] 2 
De quadam fabricd. Hard. 58. * 7 
De terrd montana. Hard. 58. R. cont. 2 Rel 167. 5 | 
[Of one hundred acres of mountain, good in Ireland, where M 
mountain deſcribes the quality rather than the firuation. Ld. 
Kildare v. Fiſher, M. 4 G. Str. 71. ] 
(After verdict and affirmance of judgment there) theſe de- 49 
ſcriptions were held ſufficient in Ireland.) id 
Ilsa the caunty of R. without naming a will. $47” the 
[Town and tenement of B. and the on and marker thereto R. 
belonging a N | ſuf 
| [Quarter.] , 
TPart of F. M. MA "I | the) 
large deer: park in the county of 19 ; \ 
a {mall park or field in the pokes of A. | (ook * cont 
where. J} N 
[And although the qu antity and quality the land is not ſye- N 
cified. Cottingham v. King, T. 31 G. 2. 1 B. N. 62 3]. with 
Of fo many acres of bog. R. Cro. Car. 5 12. 4M 
t lies by the owner of the ſoil, for land, part of the igen, N. 
for he bas a right. to all above and under ground, except only 80 
right of paſſage, and ought to have ſpecific remedy to recover the many 
land itſelf. Goodtitle v. Aller, H. 30 G. 2. 1 B. MH. 1 Fo No 
[Land is a ſufficient deſcription, thou th are of a bouſe b Le 
built by encroachment upon it; for plal ak ck claims the land, not Ye 
the nuſance, and more latitude is allowed in ejeQments (where which 


ſufficient certainty is enough) than i in e actions. 4 Ihia.] "But 


| 
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But it does not lie where no certainty appears, whereof the | 


ſheriff can deliver Ppoticthon:: as, if the declaration i ts de tenement. 
= En 


5 25 ung for ee, R. mn 86. D. 2 C 125. 621. 


G5. Car. 188. K. 3 Leo. 228. K. 3 Mad. 238. RK. after ver- 


dia. 1 Sid. 295. | 
[For a meffuage, garden, ind a tenement. bal, v. Watron, 


P. 2 C. 2. Str. 834. ] 


ame, Fr 3 J. Mar. 96 Dub. On. Ow. 355. 


[For one meſfuage or Wiebe 255 173. Gotvight 5 
Flnd, M. 10 G. 3. 3. Will. 23.) * Bat if it be brought of a 


meſſuage and tenement the court will give leave to ſtrike out the 
words and tenement. 3 Wilſ. 23.* 


And now, an ejectment for a mefſuage wid tenement, or, for 


a meſſuage or tenement, is good after verdict. 1 Term Rep. 1 11.4 
[So for a meſſuage in A. or B. or one of them. Barnes "IG 
De meſſuagio et terris eidem ſpeftart. | | 
De pecid terre. Ow. 18. Mp. 422. 702. 


De pecid terræ cat” B. Ow. 18. Mo. 422. 702. Or contin 


20 acr. R. Jones 400. Vide infra. 

De clauſo terræ, containing three acres. - 11 C. 55. Tg 
Gro. El. 339. but R. cont. Ceo: El. 235. ce M. 
2 Cro. 654. 1 Lev. 58. KR. 3 Lev. 97. Cogt. Hard. 57 
Vide infra. 


De tali parte meſſuagii in occupatione D. Jus 23 e . R. 


Mar. 97, 8. 
Of common in groſs. D. P. 2 Ja. B. R. 


Nor of a fiſhery, rent, or other profit — R. Coo. 5 
4 | 


So, it does not lie without ſewing the quantity and rig Ou of 
the land : as, bow many acres of land, meadow, and paſtu 
R. 11 Co. 5 5. 1 Sal. 254. And ſo much by eſtiingtion 1 1s not 
ſufficient. Ley. 12. R. Ov. Car." $73. *: 

lr does not lie de omnibus decimis in D. withour faying, whether 
they are tithes of corn, &c. Mo. 837. 

Nor de quart4 parte prati, without ſaying how much the whole 
contains. 1 Lew. 21 3 

Nor de caftro, 100 et terris in K. Tel. 118. | 

Nor 4. quingu#Plrufis vocal F. continent 3 acr, terræ et pu flu, 


without ſaying how much land or paſture each contains, R. 


4 Mod. gy. 1 Sal. 254. Sho. 338. Vide infra. 
Nor 4e 300 acris ni. R. Hard. 57, 58. 


80 it does not lie de rivulo, or aque curſu ; for it mult be ſo 


many acres of land aud cooper. R. Tel. 143. 

Nor de punnagio; for this is only a privilege 10 take Panne. 
I Lev, 213. 1 Sid, 417. 

Yet it ſeems ſufficient, if fo much certainty appears, upon 
which the ſheriff can deliver poſſeſſion : as ejectment de pecid 
tre ura“ B. or clauſo terre wicat” J. R. 2 Or: 435 3 8 
57. Vide ſupra. | 


De 
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De 2 clauſis terre continent 3 Ac Mrs. * it is nr Gl ho 
much each cloſe. gontains. Per 3 J. 2 Ov. 43. 
De quodam loco wocat' the veſtry. R. 3 Lev. 96. . 

De terris 4. K. rentinent go acras, Duc. Sho. 49. 

So, de mineris carbonum in A. without faying how many. if it 


93 phraſe of the country. K. 4 143. Sho. 361. 


1 Sel. 255. 


So, de r froe ſenenento et 4 acris * eidem peda is 

. for the four acres ; for eidem began. hall be rejected. 
3 Leo. 228. 

De meſſuagio feve Burgagio 1 in H. for they are bop, in a 


: borough. R. Hard. 173. 


2 meſſuagio five tenements wocat', the Black 90 3 Mad. 239. 
I 291. 
So it . ſhall be aided, if the verdict Eads the defendant mot 
guilg , fora part which is uncertain. 1 Sid. 295. 
Or, if the plaintiff releaſes as to that. 1 Sid. 295. Hard. 58. 
[Eje&menc lies in C. B. for land in Wales. Barnes 181,] 
7 a court will not conſolidate declarations in ejectment againſt 
different perſans, tho the title be the ſame in all. Smith v. Coll, 


| H, 14.6, 8. Str. 1149.] 


But if there are . ejectments Ke * perſons, 
and all the ejectments for the ſame prewiles, * * be cans 


ſolidated. Barnes 176. 


2 Z. 1.) When Nation io quis i neceflry. 


0 the caſe of a tenaney from year to year, as between lands 
lord and tenant, there. muſt be balf a year's notice to quit, ending 
at the expiration of the year, and any fix months will not dv, 
1 Term Rep. 159. et ſeg.” 

And where the landlord in ejectment cannot prove the tine 
when the term commenced, and the tenant prove it to be different 
from the time to quit mentioned in the notice, he will be non 
ſuited. Id. 161, | 

*But till the contrary be 1 notice to quit at Lady day, &c. 
will be primd facie — of a holding from u to Lady 
day. Id. ibid.“ 

«Tenant from year to year before a mortgage, or grant of th 


reverſion is entitled to fix months notice from the martgagee or 


grantee. Id. 380. 382.+ - 
*And _— an infant becomes intitled to the * of an 


| eſtate leaſed from year to year, he cannot eject the tenant without 


giving the ſame notice as the original leſſor muſt ha ve given. 
2 Term Rep. 159.“ 

But, where one in remainder, after the expiration of an eftate 
for life, gave notice to the tenant to quit on a certain day, and 
afterwards accepted half a year's rent; ſuch acceptance, being 
only evidence of a holding from year to year, was conſidered 10 
per wag the previous notice to quit; and the notice to remain 


good, 1 Term Rep. 161. Vide Mus r Wo 
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«And. where the tern of a {eaſe b. to end en a f. preciſg day, = 
there is no occaſion for a notice to quit; becauſe the leaſe is of 
courſe at an end, unleſs the ere dome to 1 wow GTA 
1d. 54. 162.5 N 
By H. 11 G. 2. C. 19. the tenant to ackoly A ee in 
cement ſhall be delivered, ſhall forthwith give notice to his 
landlord on pain of forfeiring the value of three Yee: improved : 
t. | 
* a tenant to a mortgagor, * phe not give notice of an 
jeAment brought by the mortgagee to enforce an attornment js 
not liable to the penalties of this act. 1 erm Rep. 647.® 


do the declaration in ejectment muſt ſhow a good at and 62 2 2. 
therefore if he declares upon a demiſe of 40 arr” terre et 20 | 
acr prati per men 10 aer frati plus vel nus, it is bad. 1 
Tel. 166. g „ 
On a demiſe of wy without faying, vy deed. Ke. 2 Ov. f 
613 1 
Vis 2 dewiſe by A. and Ann bis wiſe, n the was named | 1 
Agnes, R. Cre. El. 776. | 
Upon a demiſe ef the fourth pare of a ane by virtue 
whereof he entered into tenementa prædid'. Cont. Cro. EL 286. 
for it ſhall be reſtrained ro ſo much as was demiſed. © - 
80, if the declaration does not ſhew the vl. where the land 
4100 lies, except in the per nomen, c. R. Cro. EI. $22. 
*But the vill in which the demiſed lands lie, though omitted in 
the declaration, fall, after verdict for the plaintiff, be collected 
from the vill in which the ejection is laid to haye been committed. 
2 Bl. Rep. 706. 
But a declaration of Hilary term, upon a demiſe within the 
ſame term, is good. 1 Vent. 135. ; 
Or upon a demiſe, 30 Feb. habendum a die dat (which is f im- 9 
poſſible) for the leaſe commences immediately, 1 Vent. 1 7. 5 | 
Or upon a demiſe per ſcriptum l gal habendume a 4. 
indenturæ prædicl. R. 1 Vent. 137. | 
Or upon a demiſe 20 Feb. habendum a die dat) rt it ſhall be ine 
tended ro commence upon the day of the demiſe. R. 2 Co. 646. 
Or, habendum from Michaelmas ante dat. R. Cro. El. 606. 
Or, habendum a confedtione, wichout —_y when it was er 
vered. E. Co. Bl. 773 
eln the caſe of a tenaney from year to year as long a8 . | : 
parties pleaſe, if the tenant dies inteſtate, his adminiſtrator has 
the ſame intereſt in the land which his inteſtate had; und te 
. lefſee of ſuch an adminiſtrator may declare in an ejectment on a 
term for ſeven years 5 for the term is not concluſive. 3 Term, x 
. 4 
[Demiſe from heir by deſcent laid on the day of the death of 
—_— to hold from the day before, is good after verdict. 
Ree v. Herſey, M. 12 G. 3. \ Will. 274. 
So, upon a demiſe by a college or ecclefatic ftical perſon, with- - 
ou ſhewing that there was a rent reſerved, toc. purſugne to the | 
4. 1j H. R. Sev. 129. If 


a” S BAA 
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I he declaration alledges a demiſe, wirtute cus defendant fur 
ner at puſlea ejed, it is. good, tho the entry or ejectment i 
alledged at a day precedent, blank or impoſſible. R. 2 C. g6, 
154. 312. 662. 2 Bul. 29. Dub. 1 Sid. 8. Cont. Cre. El. 766, 
[The. court will on conſent, but not without, give leave to en- 
large the time of the demiſe. Taruſtout v. Grey, IA. 9 G. 2. 
B. R. H. 165. »The term was enlarged, being fo laid that it 
had expired twelve years before the action brought, on payment 
of coſts; though a zal jury had been ſtruck, and the parties 
had gone down to the aſſizes, before the miſtake was diſcovered. 
2 Bl. Rep. O4. ]] N | 
So miſpriſion in the. demiſe may be amended, if. the declaration 
delivered was good. Hide Abatement, (L. 2.) 
H [Fherecan be na alteration in the declaration in the iſſue, from 
+ the firſt declaration delivered, only in the defendant's name. 
Baſs v. Bradford, M. 12 C, 2 Ld. Ram. 1411}, - | 
The ſurrenderee of copyhold lands may recover againſt the 


ſurrenderor on a demife laid between the time of ſurrender and 


admittance, hecauſe the title relates back from the time of the 

admittance to the ſurrender againſt all perſons but the lord. 1Tern 

80, a ſurrender of chambers in New Inn to the treaſyrer and 
ancients of the lite); made with their aſſent, to the intent that 
they may grant the faid chambers to a purchaſer, paſles the eſtate 
to ſuch purchaſer before admiſſion, and therefore, on'the death of 
the ſurrenderee before admiſſion the ſociety may maintaiu ejc&- 


4 - 


ment for them. Id. 393.* 


(2 Z. 3) Plea. 


Leave may be given to plead to the juriſdiction in ejefment, 
before judgment ni againſt the caſual ejector. 1 BY. Rep. 19). 
The new defendant in eje&tment may give a rule to reply, and 
non pros the plaintiff; but can have no coſts unleſs the leffor of 
the plaintiff has joined in the rule by conſent. 2 Bl, Re. 
763.“ 1 ; 43 ö rl. 17 14 | 
d When a declaration is delivered to the tenant in poſſeſſion, the 
courſe. now is that. he, who claims title, muſt procure himſelf to 
be admitted as a defendant, and enter into the general rule, 
whereby he agrees to appear and receive a declaration, and 
plead not guilty, and at the trial to confeſs, leaſe, entry, and 
+ By the % we al V 
40. 2. 418. 2881 n e 1 * 
The court may leave to the landlord to defend with the tenant in poſſeſſion, 
appears, or 22 defend alone. OS ARES oy 


1 


if he 


5 1 % e Sig r ft | 
The court will not permit a leſſee ale to defend an ejectment 
aga inſt his landlord or thoſe claiming under him, on a ſupp« 
defect of the landlord's title. 2 Bl. Rep. 1259. Nor ſhall a 2 
defend himſelf in it, by an eſtate which makes part of che title 
the leſſor of the plaintiff, Coavp. 46. : 


 PLEADER. © 


*Where it is elbe that the perſon in whom the Mare is 
veſted, is a mete truſſee, he thall nôt avail himſelf his title to 
defeat his ceſtuy que truſt from OY in aden . 
721. (696. 777-5 ) 

As where a truſt term is a mere a rm; and « deeds 
mere muniments of another's eftare ; this ſhall not be 15 up againſt 
the real owner. + Term Rep. 559. u.. ws, ebay 
So, tenant in poſſeſſion under à leaſe, whaſe tenancy is not 
weant to be diſturbed by the leſſur of the plaintiff in ejectment, 
ſhall never ſer up his leaſe to bar "ap tee I. ibid. 


So a mortgagor ſhall not ſet up the title of a third perſon | 
againſt his mortgagee. 1d. ibid. No 
1d. ibid. 

Neither ſhall the fin of a copyhold, dae admit- 
tance ſer up a formal ohjection agaĩoſt the ſurrenderee. Id. 600.* 
Where the leflor made an actual entry in September 1744. and 


fine 1745, it was held that Ge leſſor ad no occaſion to make 
another entry. 1 Wiſ. 190.“ 


ſubſequent rule of eourt. 1 N. Rep. 290. 317. 

[If ſervants refuſe to call their maſter, or to take declaration;che 
court will order leaving it at the houle to be good in Dou 
las v. ——;*M. 106. Str. 575.] | | =D 
[If copy of declaration is rendered. to vile of tenant in poſſed- 
ſon, in the ſhop, the notice to appear is offered to be read; but the 
goes away, and declaration is left in the ſhop, the court will grant 
rule to ſhew cauſe why not good ſervice; fo, if tenant keeps out 
of the way to avoid being ſerved. Doe v. Ree, 2 5 G. 3: 2 Will. 
263 Ha; 
(lf Adee is rendered (hrengh a lates) col refuſed, 
and Fu threatened, tis ſufhivient to leave declaration. Barnes 
ul ts ig 
[Or if tendered, and on non- acceptance left on the ys and 
the ſubſcriprion read, ſo that the tenant who had wee might 
hear, it is good. Barnes 185. Je. 

[And where tenants abſcond, court will 1 ſervie on 2 ſer- 
vant to be good. Barnes 188, 189, u90.] | 

ar if lamirn on the perſon whey. has che cuſtody. Barnes 
190. 

80, if 8 is delivered to a daughter or a father, wh 
owned by tenant, tis good. Barnes 175, 176. 183. 

If tenant abſconds, declaration delivered to ſervant, and an- 
other fut on door, is good. Barnes 173] , 

(service on churchwardens and overſeers, for a houſe they 

rented for lodging the poor, good. Barnes 181. 

[On the wife of tenant, as ſhe informed deponent, and he be- 
lieves good. Barnes 194. ] Vide 2 Bl. Rep. Boon 
[Notice to appekr given in beginning (though not firſt day) of 
nas term, in London, _ Barnes 175] 


[The 


Feen ee 8 


the demiſe was laid in Octoler 1744, and the defendant levied a 


Service of ejectment at the houſe may be made good by a L290 


LEADER. 
-{The notice muſt be to appear on the firſt da by: in full term 


we . ny v. Fraun, 96.4. & 
has = 12 
rance muſt bop with fazer, — 
K Barnet 177. 


"(Tho declaration and „ is read to wiſe through 2 
* and then fixed to the door, and huſband owns the re- 
ke, it is not good ſervice. Barnes 171. ] 

(LAffda vit ſervice on wives of A. and B. who, or one of 
them, are terants, bad. Barnes 7. 

30, on A. B tenant, or C. his wife. Bornes 173 | 

If the plaintiff in ejectment, or in an action for the meſne pro- 
fs, afterward releaſes, he may be committed for a NN ; for 
be is only nominal. 1 Sal. 260. | 

By the /e. 4 Geo. 2. 28. if no tenant in gallon, the declara- 
tion may be fixt on the door of the en ur hoale, on ſome 


[This act notoriaus Ree! of the ** 


£243 147 


relate only to cle mens for non-payment i" rent, where the beet. 
re- enter. 


[EjeQment on vacant poſſeſion'i in Ae or r Middicfes may be 
moved any time in term. Barnes 172.] | 

- [Landlord is not made defendant in caſes of vacant paſſion 
(excepr within the act concerning landlords and tenants: by leaſe, 
with-clauſe of re · entry) but he that firſt ſeals leaſe on — 
muſt have poſſeſſion. Barnes 177.] | 
ph. pes are not 2 to 1 bang indemaibed. Barnes 


a7 

* f tenant in poſſeſſion refuſe to appear and make defence, 
there is no relief. Goodrig/t v. Hart, P. 2 G. 2. Str. 80. 
2 3. This was before, and was the occaſion of the ft.11G. 2. 
c. 49. By which if tenant does not appear, judgment againſt ca- 
ſual ejector, but landlord may have leave to appear and enter into 
compion rule, and execution ſhall be ſtaid till further order.] 

ff landlord obtains a rule to be made defendant, che plaintiff 
at trial muſt prove that defendant or his tenant was in poſſeſſion. 
Smith v. Mann, T. 21 C22 C. 2. 1 Wilſ. 220.) 

He, who claims title muſt be a defendant wk che tenant in 
poſſeſſion. Fer C. B. AM. 7 An.] 

Or, he may appear alone by order of the cour, or by conſent o 
the attorney for the plaintiff. 
BY hong court (of B. R.) will not order tbe landlord to be made 


endant in the room of the tenant in poſſeiſiun, on * N 
11 


that he is a material witneſs. Baurne v. Te, | 
Hr. 632. 

[If ejectment is vronghe be one cleiniag: as heir of a copybold, 
and the lord of the manor, who claims by eſcheat pro _ 
ſiæredir, applies to he admitted to defend with the tenant in 
ſeſſion, ur alone; the court will direct the lord to bring 670. 
ment againſt the heir, and the heir to be admitted to 
vm or * if the lord refuſes, they will diſcharge his * 
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be adained 4. the heir refule they will admit the lord to 
deſend. Faivclaim, v. Slam: isla, 
" 15 Rep. 35. 

Landlord is aeg be made defendant withour tenant in poſſeſ- 
4 2 he refuſes to appear, onlyyoined.. Barnes 1720 en. 

80 if Enant has quitred poſſeſſion. r 075.] | : 

S he who claims title, ſhall be — as 2 defendant, tho! the 
plaintiff oppoſes i it, and he is entitled to privilege. "ip Aa 256. | 

Tho! the is wife to the leſſor, 1 Sal. 257. o | 

Bur he ſhall not be Joined pen the. phiniff's s motion, withour 
his requeſt, _1 Sel-a86.. «+ 

Nor ſhall he be made. a plaintiff by rake, who i is wel 40 pri- 
vileze.. 2. 1 1 Sal 56. 

he court will order an infant leflor.of the plaintiff to name 
2 * plaintiff, to be anſwerable far coſts. Mole v. Windham, P. 
12G. Str. 694. Throgmorion u, Smith, P. 5 C. 2. Vr. 932. 
Birchman v. Neright, T. 7 G. 2. B. K. H. 56. 7s | 

[Bur not a leſſor having privilege of >  Preſin v. 
lingen. M. 8 G. Sr. 479. ir the guardian undertake for 
colts it js ſufficient, Cop. 128.“ 

do the defendant may pray a Lacks) rule to defend for 3 | 

If it be a church, in which he ought to perform divine ſervice, 
be may have a ſpecial rule to th part that. 1. Sal, 255. 

[ln ejectment for a chapel, the parlon cannot defend — . 4 
right tu enter and perform Living. ryice, notwithſtanding, | HAR 
256, Martin v. Davis, M. 5 G. 2. Re 5 914. 

$9 there may be a rule to amend the declaration and plead i in 2 
ou manner, to bring the merits. of he caſe in queſtion. Carth. 


et not plead the ſtature of Bmirations, for plaimiff 
puſt ew a right of poſſeſſion as well 4 af property. Taylor v. 
Horde, H. 30 G. 2. 1 B. M. 60 . 

ee defendant confeſſes lea Ne. he may afterwards move b 

aſide verdict for variance. j Baraes.475.] ] 

(if an aſſidavit on whieh æ motion is originally mate, hs intitled 
in the name of the caſual. eject 27, and the rule to ſhew:cauſe, oe. 
vin the name of the tenant in poſſeſſion, it is wrong, and the rule 
hall bediſcharged ; for it appears tu be a different cauſe, and a rule 
in one cauſe cannot be ſupported by an afhdavir i in another. Da- 
venport v. Nen P, 126. 2. Andr. 368.] - . 


. 40 Judgment. 


If the defendant | cod not appear within four days aſter the be. | 
rg of the term, after the declaration delivered (if the aQion is 
or Middleſex /] upon an — of the deliy _ of the — 
claration to the tenant himſelf ar his wife, before the effoign day of 
the ſame term, with, notice to appear at the beginning af the term, 
bere ſhall be judgment againſt the caſual ejectur — in the de- 


canton, — . an . acias 2258755 to n the 
* 


— 


Ha G. 3. 3 B. M. 1290] | 


, bet 


made of the delivery of the declaration before the eſſbigu- day of 
Hlilary or Trinity term, with notice to appear the next tem. 


day of Michaelmas or Eafler term, with notice to appear the next 


poſſeſſion is not taken, may direct the plaintiff to accept a plea, 


damages, tho not the term. (Vide 2 Str. 1056.) ' 


1 Sal. 25 5. 


I judgment is ſigned on a leaſe ſealed as on a vacant poſſeſſion, it 
after the firſt day of Michaelmas or Euſter term, or within four days 


32'Car. 2. Mills 80. 


himſelf tenant in poſſeſſion, there ſhall be reftirution. Med. Ci. 
"Ib h 1 cif 


255. | | 52 8 
| [Declaration muſt be delivered before the eſſo day of the 
term, or no judgment till gext term. Barnes 172) © 


If the pleintitf has judgment for the whole, when he bad title 


So,; if the defendant does not appear within a week after the 
term, when the action lies in another county, and an affidayit is 


If the declaration be delivered in fuch county, before the eſſoin- 


term, upon ſuch affidavic, there ſhall be a rule for the defendant to 
appear in Hilary or Trinity term; and if upon ſervice of the rule 
he does not appear accordingly, there ſhall be judgment aganſt 
% nr re ot W 
But after judgment ſigned, a judge, before the aſſizes, if 


Sal. 5146. | | 
If the term expires pendant lire, yer the plaintiff muy recc 


And the term ſhall not be enlarged without conſent, tho' the 
pany was delayed by injunction. 1. Sal. 257: © Med. Ca. 130. 
If A doing be delivered of a houſe or Jand void of a 
poſſeſſor, there muſt be a leaſe. executed upon the land, Ee. 
and before judgment, there ſhall be an affidavit of the leaſe, 
entry, Cc. and a rule upon motion for a peremptory plea, R. 


There ſhall be a rule for judgment, on affidavit of the meſ- 
ſuage being empty and door ſhut, of leſſor entering by ſtanding 
in the threſhold, and taking hold 6f the knocker, leaſe, entry, 
ou er and delivery of ejectnient. Bidgood v. Hawes, P. 86.2. 
Z. R. H. 112. s 55 
[Leaving beer in an alehouſe-cellar, is keeping poſſeſſion, and if 
thall be ſer aſide. Savage v. Dent, M. 10 G. 2. Str. 1064.) 
But motion for judgment againſt the caſual ejector in 
or Middleſex will not be allowed, if it is not made within a week 


after” the "firſt day of Hilary or Trinity term. Per Rule, Tr. 


Or there is not a new notice given to the tenant in poſſeſſion. 
1 Sal. 257. e e 5 | Sas 

2 ejector cannot confeſs judgment. Hooper v. Dale, M. 
96. Sur. 531. | | | * 

f judgment is obtained upon ſervice of 4. who court 
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If judgment-is ſet aſide, and paſſeſſion ordered to be reſtored, 
but leflor of plaintiff abſconds, ſo the rule ineffeQual, a writ of 
reſtitution ſhall iſſue. Barnes 178. ]] e 

So if the / plaintiff was nonſuited, or had a verdict againſt him 
in a former ejectinent for the ſame tenements, he ſhall be re- 
ſtrained from proceeding upon motion, till he pays the colts of the 
former action. 4 Mod. 379. | 3 

[If plaintiff had rule for trial at bar, but it being on wrong 
demiſe, delivers new ejectment, the court will not grant new trial 
at bar, but on payment of coſts of the former ejectment. Id. Co- 
ning ys caſe, H. 9 C. Str. 548.]J 

[Plaintiff ſhall not proceed in new ejectment, till he has paid 
colts of the firſt, though he has brought writ of error. Grumble 
v. Bodily, T. 9 G. Str. 554.] Although in ſuch former ejed- 
ment, the leſſor of the plaintiff never entered into the conſent 
rule. - 2 Bl. Rep. 904. Vide eund. 1158. 1180.“ 


* 


— 


[lf there is judgment for defendants in ejectment on the de- 
miſe of huſband and wife, (the remainder being in the wife, who 
proceeds after her huſband's death) becauſe tenant for life, though 
a papiſt, educated abroad, may conform; and on his death, wife 
brings new ejeCtments. againſt ſome of the former defendants 
and others, the court will ſtay proceedings in the new, till-the 
coſts of the old are paid. Doe v. Hatherby, P. 14. G. 2. Str. 
1152. . 3 „%% oh i 

If the firſt ejectment was in C. B. and there was a rule there to 
ſtay him in a ſecond till coſts paid, there ſhall be the ſame rule 
in B. R. if he afterwards ſues there. 1 Sal. 25. 1 

But the defendant in a former ejectment ſhall not be reſtrained, 
if the verdict was againſt him, till be pays the coſts ; for, tho he 
was barred before, the new ejectment by him is not vexatious. 
K. 4 Md. 379. | | 


So, if the defendant brings error, and afterwards delivers a 


declaration in ejectment, he ſhall not be bound to pay the coſts 
upon the firſt ejectment. 1 Sed. 259. 95 . 
Vet the court will ſtay all proceedings on the ſecond ejectment, 
ull error determined. 1 Sal. 258. 55 

{If a mortgagee brings ejectment, the court will order him to 
thew cauſe, why, on payment or bringing into court principal, 
_ my colts, proceedings ſhould not be ſtayed. Anon. Fl. 
7 C. Str. 413.] | * 

(On the . of the mortgagor, or his aſſignee of the 
equity of redemption, the court will ſtay proceedings in ejectment 
on payment of principal, intereſt and coſts, without paying money 
due on a bond ; but not if it was an heir. Archer v. Snatt, 21 H. 
6. 2. Str. 1107. Andr. 341.] | 


[if mortgagee has given notice that he requires a bond, (a lien 
0" the eſtate to be paid, as well as mortgagee, there cannot be a 
rule to ſtay proceedings on payment of principal, intereſt and 

on mortgage only. Barnes 177.) 4 
(But this extends not to bond due to an aſſignee in his own. right. 


: [On 


182. 


o 
- 


2 
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on . prineipal. intereſt and coſts, the court will lo 


in ejeclinent on a mortgage, and on the bond for per- 


| formance of covenants ;- and will diſcharge defendant out of cuf- 
| tody, though he had agreed to Convey equity of redemption to 


plaintiff, if plaintiff has not tendered him a conveyance to be er- 
ecuted. Sinner v. Stacey, M. 138 G. 2. Will. So.) 

[After judgment on re-entry. for non-payment. of rent, and be- 
fore writ of poſſeſſion executed, the court will ſtay proceeding, 
on payment of rent and coſts. Goodtitle v. Heoldfaft, P. 4 C. . 

On ſtaying proceedings on payment of arrears of rent and coſte, 
the landlord fhall only allow land- tax for the rent, and not whit 
was paid more on account of improvements. Teo v. Leman, J. 
16G. 2. Str. 1191. Will. zl. ] „ 
[On ſtaying proccedings on payment of money due, the protho- 
notary will make juſt allowances. Barnes 176. : 

[Rent due to leflor of plaintiff as deviſee, more due to him a 


_executor, proceedings ſtaid on paying what due to him as deviſee. 


Barnes 184.] | | 
Un ejectment on two demiſes of different lands, judgment to 
recover terminum ſuum, in the fingular, is good . Morral v. Bent, J. 
33 1 Þ ; 5 ES i 
lf there are two counts in the declaration on two demiſes of 
different perſons of the ſame premiſſes, and judgment is entered 
for plaintiff on one count, and for defendant on the other; the 
court, on error will interpret the tenementa predict. as to the ſe- 
cond, to mean the term in the premiſſes, and it will be well. Hſfer 
v. Hughes, T. 5 G. 2. Str. g08.] Sia: Fe 
lor if the judgment is, that plaintiff recover his /erms (in the 
plural) on two demiſes of the ſame premiſſes for the ſame term, 
both as ro commencement and duration; on error brought, the 
court, in order to ſupport the judgment, will intend, that the 
two leſſors were joint renants, and made ſeparate leaſes. Murer 
v. Barrey, H. 16 G. 2: Str. 1180. 1 Wilſ. 1. ] . 
IIf judgment is regularly figned, but without loſs of trial, it 
may be ſet aſide on payment of cofts and taking notice of trial. 


In B. R. as in C. B. Dobbs v. Paſſer, P. 7 G. 2. Sir. 975. 


[The court cannot Pay proceedings after ſpecial verdiQ in 
ejectment, though the leſſor of plaintiff's title is at an end; for 
he may proceed for damages and coſts, Thruflout v. Grey, M. 
„„ ou ᷣ TS 

Not every perſon claiming title is landlord within 11 C. 2. but 
ane who is in ſome degree of poſſeflion, as by receiving rent, Ec. 
Barnes 193.] eee ö 

[If landlord (by virtue of flat. 11 G. 2. c. 19.) appears alone, 
and after judgment for plaintiff brings error, plaintiff cannat have 
execution till error determined. Jones v. Ebwards, 19 C. 2. 
Str. muy F Eon ig MA i | 

Uf the landlord on tenant's not appearing makes himfelf de- 
ſendant, and plaintiff obtains judgment againſt him, and wor 


F 


* 
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ſor leave to take out execution againſt eaſual ejector, and deſendant, 
who has regularly ſued out error before this, does not ſhe w it ſor 
cauſe agairft the rule for execution, which is made abſolute, aud 
poſſeſſion delivered, this ſhall not be afterwards ſet afide as irre- 
gular. George v. Wiſdom, H. 32 G. 2. 2 B. M. 756.} © 7 
[If landlord is added defendant to one tenant, who appears for 
n, and defends alone for other part where tenant refuſes to ap- 
pear, plaintiff ſhall have judgment for this laſt part againſt caſual 
ejeQor, with ſtay of execution. Barnes 179.]J e 
[if ſome defendants confeſs leaſe, Ic. and there is verdiet 
zgainſt them, and others do not confeſs, and are acquitted, plain- 
uf ſhall have judgment againſt caſual ejector. Barnes 174.] 
If landlord made defendant, does not appear to confeſs, c. 
execution ſhall be againſt the caſual ejeQor. Harn 182, 185, 
156.) | | e 
"ihe court will not give leave to rake out execution on judgment 
againſt caſual ejector, after verdict for plaintiff, pending error 
brought by defendant. Barnes 208.] — | 
[For non-payment after iſſue, it may be figned againſt defend- 
ant, but not againſt caſual ejector. Barnes 253.] + Heat 
lf leſſor of plaintiff dies after ĩſſue joined, and before the aſſizes, 
and plaintiff is nonſuired becauſe defendant does not confeſs leaſe, 
Cc. executor of leflor ſhall not have coſts taxed on the common 
conſent-rule. Thruftout v. Bedævell, T. 26 & 27 C. 2. 2 Wilſ, 3. 
[If in ejetment againſt two, one dies after iſſue, but before 
trial, the death muſt be ſuggeſted on the plea roll, but need not 
on the niſi prius roll, it muſt be awarded, that proceedings ſtay 
againſt the deceaſed, but no need of quod quer. nil capiat; and 
judgment muſt be, not for a moiety, but that plaintiff recover 
his term, but he muſt take execution for no more than he has 
2 to recover. Far v. Denn, T. 30 C 31 G. 2. 1 B. M. 
362. W Hack 
A judgment in ejeQment is a recovery of the p:fſeſſi-n without 
prejudice to the rig/t; and he who enters under it can only be 
polfeſſed according to right; and he who recovers a naked pol- 
ſeſion only without right, tan convey no other to his feoffee. 
Taler v. Horde, H. 30 G. 2. 1 B. M. 60.] . 
On a ſpecial verdict it ought to appear, that leffor of plaintiff 
g/l enter at the time he brought the ejeQment. bid] 
A leaſe under a power made unfairly, and in prejudice of thoſe 
remainder, found in the cuſtody of the maker at his death, ought, 
1 the trial, to be preſumed to have been furrendered, to let inthe 
ſaute of limitations. Vid. Vide Par] 
who recovers land, part of a highway, muſt recover it 


& 


lubje to the eaſement, and the ſheriff muſt deliver poſſeſſion 
ſubject to it. Goodtitle v. Aller, H. 30 G. 2. 1 B. M. 133.) 

[The nominal plaintiff and caſual ejector are to be confidered as 
be fiftitious form of an aQtion really brought by the lefſor of the 


iff againſt the tenant in poſſeſſion, who are ſubſtantially the 
| [There 


%'7 parties to the ſuit. ] 
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[An action for meſne profits is conſequential to a recovery A 
ejectment, and may be brought by leſſor of plaintiff in his own 
name, or that of the nominal leſſe ]] 

The tenant is concluded by the judgment, and cannot contro- 
vert the title ; oonſequently cannot controvert plaintiff” poſſeſſion, 
whathocrparr of be ade}; 2c) nn i Re Rd 

[This judgment only concludes the parties, as to the ſubjecl. 
matter of ir; beyond the time laid, it proves nothing ar all.] 

[as to the length of time the tenant bas occupied, or as to the 
value, the judgment proves nothing; therefore they muſt be proved, 
and the occupation mult. be within the time laid in the demiſe. R. 
by all the Judges unanimouſly. Aſlin v. Parker, M. 32 G.2. 2 B. M. 
665 — 

If one tenant in common recover againſt another- m:ejement, 
by default ; treſpaſs lies for the meſne profits. 3 iI. 118.* 

[If tenant in poſſeſſion abſconds, and plaintiff (the landlord) 
ſerves his houſe-keeper, and fixes another copy of declaration on the 

miſſes on motion and ſervice of the rule in like manner, judz- 
ment ſhall be entred againſt caſual ejector. Sprig/htly v. Dun, 
H. 1 G. 3. 2 3. M. 1116. Fenn v. Denn, T. 1 G. 3. 2B. l. 
1181. 5 | % e nn 
{The court will not arreſt judgment of Hilary, 1 C. 3. becauſe 
the declaration alledges defendayr entred againſt the peace of the 
ſaid king, and Jays the demiſe in the thirty-third year of the ſaid 
king. Small v. Cole, P. 1 G. 3. 2 B. MH. 1159 

[if the declaration is wrong intitled, (as 17 G. inſtead of 16 U 
17 G.) no rule for judgment. Barnes 186.] WITTE. 

On nonſuit for want of confeſſing leaſe, &c. plaintiff mult pro- anc, 
oecd for coſts on the common rule; if inſtead thereof he takes ff. fe. 
it ſhall be ſet afide. Barnes 182.] | 

{On judgment againſt the caſual ejector, meſne profits thould be 
recovered ſrom the delivery of declaration to tenant in poſſeſſion, 
or from actual demand; on judgment againſt tenant in poſſeſſion, 
(or landlord). from ouſter admitted by common conſent · rule 
Barnes 87.} 3 | ps. 

[Actions for meſne profits ſhould not be favoured, as they called 
tend to create double expence, and plaintiff ſhoold be ready at 
trial of ejectment to prove his damages. bid. 


lla action for meſne profits, if the tenant has been ſerved, but If y 
has not entered into the common rule, the title needs not be proved, tenant 
but poſſeſſion muſt be proved in both: if he has entred into common IF uy 


rule, if action is by leſſor, his -pofſeſſion muſt be proved, # b extry i, 
leſſee, it need not. Barnes 456. 472. 473-} SET, A 
Action for meſne prefits may be brought in name of nom: 
plaintiff, aſter judgment by default againſt caſual ejector; cut 
of ejeftment inſerted in declaration as conſequential damages: 
an trial, it is ſufficient to give in evidence, the judgment, 2 8 
of poſſeſſion, and return of execution, defeudant's oocapart 
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of premilles, their value, and colts of ejectment. Berner 472, 


03] a * 0 to defend Sr th two thieds, and — 2 ſor the reſt, 
there ſhould be an indorſement of what part to take poſſeſſion. 
Burnes 191. ] 

[If judge who tried cauſe reports that general verdict was 
for part, bad for part; rule that plaintiff ſhall take poſſeſſion of 
that part only which judge reported good. Barnes 468.] 

*[f the ſheriff, on ejectment for five eighths of a cottage, give | 
poſſeſſion of the whole, the tenant thall be reſtored to his polieſ- 
ſion of three eighths. 3 Wilſ. 49. | 

[If judgment is regularly. — againſt caſual ejeQor, the 
tenant having neglected to give notice to his landlord, (an infant) 
the court will ſer aſide judgment and writ-of poſſeſſion, -order te- 
nant to pay coſts, and landlord to be made detendant under terms. 
Doe v. Roe, I. 7 C. 3. 4B. M. 1996.] 

[Judgment ſigned agaibſt caſual ejector, for miſtake in body of 
piea of name of leſſor of plaintiff, inſtead of nominal — 
ſhall be ſet aſide with coſts. Barnes 191.) ; + 

[If declaration is delivered without prothonotary's name on it, 
yet on motion the court will make rule for judgment, unleſs ap- 
pearance in the uſual time, notice of prothonotary's name being 
given, Barnes 192, 193.] 

[Proceedings ſhall be ſtaid, if the panier are lands in ancient 
demeſne, Barnes 194. 


34.1.) Proceeding in a Urit of Entry. | 


WRIT of entry is of divers natures. Vide Adion, (D. 2. Vi. Dum 
The proceſs is ſummons and grand cape, and after appear- fait infra 

ance a petit cape. — ) 

Ani therein thall be a view, imparlarce, voucher, aid prier, and 
reſceir. 

A writ of entry ſur difſei/mn lies only againſt the tenant of the 
freehold. (Vide Com. Att. 132 or 157. edit. 1695- Weſt Hub. | 
2 Pt. 76. b.) | 

And if it is upon a diſſeifin by the tenant himſelf to the de- 
mandant or his anceſtors, it is in the nature of an aſſiſe, and is 
called a writ of entry in the quibus. (Vide F. N. B. 191. C.) 

If upon a diſſeiſin by any, by whom the tenant claims, it ſhall 
be a writ of entry in the per. (Vide F. M. B. 191. D.) 

If upon a diſſeiſin by B. to whom A. owes title, by whom the 
tenant claims, it ſhall be. in the per & cui. Ibid, 

If upon a difſeifin beyond theſe degrees, it hall be a writ of 
entry in the poſt, (Vide F. N. B. 191. P. 192, F.) 

A writ of entry ſur diſſeiſin in le poſt lies at the common law. 

de upon intruſion, but it did not lie , e nen! in che Paßt. 
ill the fl. Marl. 52 th 3. 30. . 


Vor. V. 0  Yy 5 


* 


"LEACH. 


5 8 77 — 4 
(5A 2) To have a Common Reco ge BY * 


822 20 Upon a writ of entry for diffeifin in le pot, che common erer 
Fe — for aflurance of lands is uſually ſuffered. 
ing it. And for paſſing ſuch recovery, an attorney of C. B. myſt male 
When 5 a note of the procipe, by which the eurſitor may draw che writ of 
2 1% entry, and which mentions the demandant, tenant, and the parti- | 
Efatc,, @ulars of the land. (Camp. Aut. 133. or 155. edit. 1695.) 
(8. 25, &c.) This note ſhall be entered vpon the remembrance of the 
notary, with the teſſe and return of the writ of entry and the names 
el the vouchees, and of the ſherilf who makes the return. . 
At. 132. or 155.) 
If the tenant and vouchee appear in n at the bar, 7 reco- 


very may be ſuffered at the bar before the writ of entry is ſealed, if 
; B Com, Att. 132. or 157.) 
IF the tenant or vouchee do not erte perſon, there mult be to 
a warrant for an attorney to appear for them. e Com, 4. pli 
133. or V58.) © Li, 
| . And the party muſt appear before him, who takes the warrant | 
3 5 of attorney, and acknowledge the warrant, upon which the judge if 
| | or Aman: ſubſcribe their names and the 17 8 be the caption, 

1 Ibid. 4 
Any judge or - baron, and any Gene in his eircuit, may take 2 whe 
warrant of attorney withont a dedimus poteftatem. \ Bhd. him 

If any other takes it, he muſt have a dedimus poteftatem. Wi, 57. 
Swab; 2 Pt. 76. . | 
After the warrant of attorney acknowledged, a writ of entry th 
dall be ſued. (Vide Com, Att. 133. or 138.) 4 
And a fine for alienation ſhall be paid upon it, as u upon a fre, which 
| - (Vide Weſt. Hub. 2 Pr. 76. J.) 

LY Then itoſhall be ſealed, and dehvered to the prothonotary, who H. 
enters it, and indorſes the return, and makes a copy of the count, (3. 3. 
and re-delivers them to the attorney. 92 de Com. Att. 123, 114 But 
or 158, 199.) | turn 

If the are is with bagle youcher, or with double, and the con. 
vouchee appears in perſon, when the tenant has made his warrant Or 
of attorney, and the writ of entry is ſealed, entred and returned, N the ur 
the recovery may paſs at the bar the ſame term. (Yide Com. A! 80 a 
124. or 159.) Ms heir 

But, if the vouchee does not appear in perſon but by attorne), Bp . 3 
here muſt be u ſummons ad 20arrantizandum for him, as — 254 9 a 
warrant of attorney. (Fide Com. Ait. 123, 124. or 158, 159) „ the 
id. pet, (3 A. 6.)* 92 

By the „. 16 Car. 2. the return of the ſommons ſhall be at de equity | 
fifth veturn after-the tele incluſive. 0 


But by 24 G. 2. c. 48. /. 8. the writ of ſummons ſhall be mai 
returnable the fourth return inc luſive.“ 


FE 


9 
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And the uſual courſe is to te ſle it the fourth day incluſive from 


the return of the writ. of entry. 2 Hl. Rep. 1 200;% 0 16 
And the vouchee cannot appear before the return of the writ, 
1 Will.” 35. Vide poll, (3 A. 6.)* 89 32" | SES: $057 74. 8 


And at the return of the ſummons the recovery may paſs.” 
do a common recovery may: be ſuffered upon à writ of right 
upon a pr exipe in cupite. ¶ Lide Weſt. Hub. 2 Ff. 59. 5 — 
But the demandant need not appear in Peron, or or by en 
(Vide Om. Aut. 123. er 158.) . 
After the recovery is paſt; the writ ob, entry ſhall ny filed with 
the cu /los brevium. bs V _ Mt. 157. Melt. Symb: *** 
b. 5 
Ns by the . 2 3 El, z. it may be . in the office of i Ute" 
rolments, and if it is afterwards loſt, the inrolment * be of the 
fame efteR, as if the rit was extant. Lit. 299. 
80, if a writ of entry is loſt out of the office, ben it t dppenm 
to be once filed, upon a petition to the cſancellor it may be ſup- 
plied by a new writ nunc pro tunc. In C. B. H. 8 Ann. Semb.: 
Lit. 2 b 
b it does not appear that it was ever filed, it hall not be 
ſopplied. K. Lit. 299. 
A writ of entry for a bereut ought to be 2 inſt Rt him,” ( a ) 
who has the freehold of the eſtate r apd therefore, if it is againit whom a 


bim in remainder after an | eſtate for n it is error. K. 2 Leo. I en- 


Te 1 . ah * f. 14 
2. 20. 
the recovery ſhall be good, without the 9 of freehold leaſes: at "4 rents, 
And by the ſame ſlatute, it is ſufficient if the deed or fine to make a tenant to the pre- 
pe be levied o exccured before the end of the term, great ſehons, auen or aſſiſes in 
which the recovery is ſuffered. 


1 70 a good tenant to e / Precipe ſhall be made, Vide bee. 
3 
hut it is ſufficient that ts tenant has the ſreehold before the 
return of the w 1 entry, tho' be had not at the tefte. ( Vide 
Con. Att. 1 57.1 J? 

Or at any time before judgment, tho it is * the return of 
he writ and voucher. Sho. 347. 

do a common recovery by a tenant in fee is a bar to him wd 

Ms heirs, tho! it is not againſt the tenant of the freehold. P. 
wer, . 323. | 
25 1 va recoyery by huſband and wiſe of the wife's land bars them | 
159.) AY i" their heirs. Pr. Reg. 490. Co. Car. 389, 

8 a recovery by ceſtuy que truſt in tail bars the eſtate - tail in 
equity, tho? there be not a _ tenant of the freehold. Fi __ 
Cancery, (4.8. 4. 


A writ of entry 1. of all things demandable in 8 2 (3 A. —__ 
Fid Vat. Hub. 2 Pr. 77. 4. | 55 
'Y y 2 | bf on gy. 


# 


(3A. 5.) 
Count. 


A. 
$29 
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ror an advomſon in groſs, and one acre of land, ſur diſeifn 
in le poſt. —- v. ee of Guferd, P. 33 G. 2. 2 
1.16.) 

But ĩt 4250 not lie of a prong eroſt, or cortage. 1 Bo 2. 

Nor de ſuperiori camera. - (Vide Weſi. mb. 2 Pt, 75. bv) 

Nor de ſtagno, faſſato, piſcarid,. 2 ibidem.) 

Nor de communia paſiur”. ( Fide ibialem.) 

Nor of ſervices, as bomage, fealty, Tc. (Vide ibidem oh 

Nor of eſtovers, minerd, fodind, mercatu. (Vide ibidem.) 

Nec de ſeliene, bovatd, or virgatd e for our are uncertain s 
(Vide ibidem.) | 

Nor ought to name the ſame thing twice; bor it will be bis r 
tit . (Vide ibidem. ) 

Nor de tenemento. Semb. Mo. 691. rg 

The writ muſt deſcribe the lands demanded in a 1 pariſh, 


or hamlet. Hit. 105. fl 

Or in a place known out of the will, parith, or 3 Hut. R 
105. 2. Med. 49. 

As within the liberty of o for this is in the nature of a place 20 
known, and it will be good for lands 1 in a vill within the ſame li- 2 
berty. R. 2 Med. 48. 

But if it mentions a vil, and a es within the ſame * i be 
is bad. (Vide Weſt. Symb. 2 Pt. 77. b.) 12 

Or a place known within a vill or hamlet. Hut. 105, ˖ 

So, if it is agreed to have a recovery of Southruick marſh in that 
Cambey iſland in the pariſh of M. and the recovery is of _—_ 6 of t 
A. B. and Cambey omitting M. the land in N. does not in tl 
Cambey, tho” it is a place «og 8 Is within ſeveral bene. 4 K. they 
Hut. 105. 1 ri 

Yet, if a recovery be of a manor; this extends to a manor in Fouc 
reputation. Cont. Noy 7. will 

And to land reputed of the manor ; if, by the indenture t Ar 
lead the uſes, it was intended to be conveyed. R. 1 Vent. 51,52. by at 
+ Sid. 190. f Bui 

So, if the recovery is of had 7 in A. and there is a pariſh and ley. 
a will in it called A. and by the indenture it pears, that the Yer 
fecovery was intended of the land in the pariſh of A. it ſhall be out ſu; 
good for lands in the pariſh. R. Med. 250. 2 Med. 233 4 * 
Vent. 31. de mo 

*There i is not ſo much certainty of deſcription required in 1 the ſan 
recovery, as in an adverſe action. Coop 349.7 5 3 

When a common recovery is ſuffered, the Fells counp, | we 

, e 


and the defendant makes defence as in an adverſe action. 


If the recovery is upon double voucher, the tenant youches the 
tenant in tail, or him who is intended to be barred by the recs 


very, and prays that be may be ſummoned. 
When the vouchee appears, the demandant ſhall count aguialt 


him, and he vouches the common vouchee. Add 


PLEADER. 


| And in a writ of entry ſur diſſciſin in le poff, any oue may be 
rouched; and he need not be within the degrees. : 
The vouchee muſt appear either by attorney, or in perſon. 1 
Lev. 86. + | ONE © 4 > 
And regylarly, when he appears by attorney, he muſt acknow- 
ledge his warrant, and the day of the caption thall be returned. 
Jide ante, (3 A. 2.) 5 | | | | 
And the warrant of attorney and dedimus poteſtatem (if it is ac- 
knowledged upon a dedimus poteſtatem) ought regularly to be dated 
after the ſummons ad warrantizand”. 
Yet, if they are teſted before the ſummons, it will be good. R. 
i Lev. 130. 1 Sid. 213. Ray. 70. | | 
Or the warrant of attorney is teſted after appearance; for it 
fall be intended, that he appeared without proceſs, as he may, 
R. 1 Sid. 213. Ray. 70. 96. | ON. 
*But now the te/ie of the writ of ſummons muſt precede the 
actual acknowledgment of the warraut of attorney by the vouchee. 
2 Bl. Rep. 1201.“ | | 
*And by rule of C. B. Hil. 14 G. 3. an affidavit muſt 
be made of the true time of the caption of the warraat. Id. 
1203. | 
f the vouchee reſide in a foreign country at ſuch a diſtance 
that the warrant of attorney cannot be returned before the returu 
ef the writ of ſummons, the tenant's appearance may be entered 
inthe term in which the writ of ſummons is returnable, and then 
they may imparl from term to term, till the warrant of attorney 
arrive, when the recovery may be arraigned; and then if the 
youchee was alive at the time of the arraignment, the recovery 
will be valid, otherwife not. 2 Bl. Rep. 1224 | 
And, if there be a writ of ſummons, he may afterwards appear 
by attorney, or in perſon. R. 1 Leo. 86. | | 
But if there is not a writ of ſummons, he cannot appear by attor- 
ley. R. 1 Leo. 86, | 
Yer, if the appearance by attorney is entred by the court with- 
out ſummons, it is well. R. 1 Leo. 291. | 5 
O, if the vouchee makes a warrant of attorney, and dies in 
tie morning of the firſt day of the term, and the recovery paſſes 
the ſame day, it will be good. R. 1 Co. 93. 106. 6, Mo. 136. 
But if the vouchee, after the warrant of atrorney made, dies be- 
fore the term, it will be error. D. 2 Vent. go. | 
a wy in ſuch caſe the court will ſtay the paſſing of the recovery. 
. 2 Vent. go. | 
(If the = of ſummons is returnable at a return within the 
tern, the gfſoin-day of which is a Sunday, and on that Sunday the 
wuchee dies, the recovery is bad; for the judgment cannot relate 
v any day prior to the return, and judgment cannot be given on 
i Sunday, Swann v. Broome, M. 5 C. 3. 3 B. M. 95: Affirmed 
, 6 opinion of all the judges) in the houſe of ords, 2 May, 


1 I 


o 


* 
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22 5 
Ir the vouchee dies fix days before the return of the writ of 
ſummons, it is error, and the judgment cannot be made good 
by relation to the firft day of term; and tho? it appears on the 
face of the record, that the vouchee appeared by attorney at the 
return of the writ of ſummons, yer plaintiff is not eſtogped to af. 
ſign it for error, for it is collateral matter, and nor contrary to the 
record. Wynne v. Wynne, M. & H. 17 G. 2. Wilſ. 35, 42. 
[The death of the vouchee before judgment is error, and nuy 
be aſſigned as ſuch. Sherpſſtanis v. Lucas, M. 31 G. 2. 1 . 
M. 410.] f | 5 


(3 A. .) Aſter an imparlance allowed and default of the common vou- 
1 chee, there ſhall be judgment againſt the tenant, and that he re- 
cution. cover in value againſt the vouchee, and he againſt the common 

vouchee. (Vide Weſt. Symb. 2 Pt. tit. Recoverles. : 
After judgment an habere facias ſeiſinam ſhall be awarded. 
And a recovery found by ſpecial verdi& without any writ of 
ſeiſin awarded, is bad, and is no bar. 1 Vilſ. 55. 
Which ſhall be teſted upon the day of the return of the writ of 
ſummons, or (if there was no ſummons) of the writ of entry. (Vide 


' Wefl. Symb. 2 Pt. 77. 6.) 3 
And it thall be returnable indilate, or at a day certain. Vid. 
Com. Att. 157. | | 


Upon which the ſheriff returns, that he delivered ſeiſin. (Vi: 
Weft. Symb. 2 Pt. 17. 6.) 91 8 
be writs of ſummons and of ſeiſin, as well as the writ of en- 
try, 9 be filed with the cuſlos brevium. (Vide Weſt. nb. 2 fi. 
Tt tenant in tail ſuffers a recovery the recoverors are not in poſ- 
ſeſſion till execution ſued by a wrir of ſeiſin. | f 
Tho' he had made a leaſe for years, and the recovery was of 
the reverſion. R. 1 Co. 94 a. 106. a. 
But execution may be ſued out, tho' the tenant in tail dies before 


the recovery executed. Co. Lit. 361. 3. R. 1 O. 94. 4. 100. 1 
a Mo, 137. | | 10 
And if execution is ſued and returned upon record, it is vel, ls 
tho! ſeiſin was not actually given, nor the recoveror entred. Put. 0 
2 Leo. 48. | 
By the f. 23 El. 3. the writs of entry and ſummons, and vat: be 
rants of attorney, may be inrolled, &c. * 


And no recovery ſhall be reverſable for falſe Latin, raſure, i. 
 terlining, miſentring the warrant of attorney, miſreturning or n- 
returning of the ſheriff, or other want of form. 
Fo error ſhall be ſued to reverſe a common recovery. #4 
TOS 0 oO 4575 


* 
(3 A. 8.) A common recovery is a record, and muſt be pleaded intire 

How a re- ps. 24. | | 5 N 
8 So, if a common recovery is pleaded, it muſt be ſhewn to be 
good recovery, Vide lu pleaded, Lut, 8 33. 1550. 963. 


p LE A D E R. 


he was ſeiſed in tail as before. R. Jon. to. Lut. 15 50. R. cont. 
but Lev. makes a quere, 2 Lev. 31. | n 
And therefore, if he ſays thara recovery was had de tenementis 
predif, it is bad; for he ought to ſhew that it was by ſuch names, 
of which a precipe lies. R. Mo. 69 1. 8 | | 
So, if he pleads that A. being ſeifed in tail, a præcipe was brought 


had the freehold, it is bad, N. 1 Mod. 218. 2 Mod. 70. Semb. 
cont. Lut. 1549. oo 
Or that A. being ſeiſed for life, 'remainder to B. in tail, a reco- 
very was had againſt B. tunc tenen liberi tenementi, fc, 3 Co. 


„ fs 
* if he ſays that cefluy que uſe entred ſuper recuperationem prædic- 
tam, and was ſeiſed in fee, it is bad; for he ought to ſhew entry 
or execution by force of the recovery, and ſeiſin by force of the ft, 
27 H.8. 10. R. Fon. 10. E 

lf a ſpecial verdi@ finds a common recovery, but does not fin 
writ of ſeiſin or execution, no advantage can be taken of the reco- 
very; nor ſhall a wenire facias de novo go, tho there was in fact a 
writ of ſeiſin and a return, as appears by a verdiQ in another cauſe, 


liament, by the unanimous opinion of Hardwicke, C. and all the 
judges. P. 17 G. 2. Wilſ. 48.] 2 


(3B.) Proceeding in Error. 
(3 B. 10 In what Court it ſhall be brought. 


when the error is not aſſigned for any fault in the court, but for 


187. FN. 8: 86'S. e 

85 for default of the ſheriff or other officer upon an irregular 
proceſs: as, if the defendant is outlawed upon an exigent awarded 
before a pluries capius, or upon a capias ad ſatisfaciendum where no 
w_ - in proceſs. 7 H. 6. 28.6. R. Dy. 196. a. 1 Rol. 746. 
15, Ce. | 
So, for miſpriſion of the clerk ; as for falſe Latin, fc, 1 Rol, 
246. J . F. | 

So, for default in execution, R. 1 Noel. 746. J. 11. 


being an inſant; that the plaintiff was a feme covert : or died before 
ſue, tc. R. 1 Rol. 947. J. 5. 20. | 
And for error in fact, it muſt he in the ſame court, 1 Sid. 208, 

except where it was in the exc/hequer, R. 3 Lev. 38. Vide oft 
| 27 


6 B. 4. 
3 B. 4.) (error 


Ale muſt plead that the recovery was executed, for till execution | 


againſt B. adtunc tenen liberi tenementi, without ſhewing how he 


Lewis v. Witham, P. 16 G. 2. Str. 185. affirmed on error in par- 


ſme defect in the execution of proceſs. 1 Rel. 746, 1.6. Tel. 


So, for error in fact: as, that the defendant appeared by attorney, 


L RR OR ſhall be brought in the ſame court, where the judg- (3 B. 19 
ment was, or in another court. When in 


Error may be in the ſame court, where the judgment was given, on wag 
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0 


Error corgm wobis lies not on a judgment after affirmancę in 
exchequer-chamber, Lambell v. Pretty John, H. 12 G. Kr. 
690.] | | 

985 in criminal caſes upon indictment, error may be in B. R. up- 
on a judgment in the ſame court, as well for error in law as for 
error in fact. R. 1 Lev. 149. 3 Salk 1497. =» 

But ſemb. that it was only for error in fact. 1 Sid. 208. 
But error in the ſame court, which coram wobis refidet, does not 
| lie for default of the court itſelf: as, if error be aſſigned tor matter 

in law. 1 Rel. 746. J. 4. R. Mo. 186. | 
Or for default in adjudicatione executionis. R. 1 Rol. 746. 
þ. 88. | | ; | | 

8. for default of a continuance. R. Dy. 196. a. 
ll writ of error be quaſhed for any fault but variance, error 
coram wobis lies. Cooper v. Ginger, M. 11 C. Str. 606. Id. Ran. 


881; 
(3 B-2.) Error lies in C. B. of a judgment before juſtices of allize, 


3 5 745. J. 39. But it was R. cont. Dy. 250. 1 Le. 55. 


3 Leo. 159 


80, of . judgment in London, or other inferior court. F. M. B. 
20 D. | | | 
So, a writ of falſe judgment lies in C. B. as well as in B. R. 
2 Inft. 138. | | | 
(3B. 3.) Error lies in B. R. of a judgment in C B. 1 Rol. 544. J 46. 
In B. . 4 Inſt. 22, = . 5 e 


8 Or of a judgment upon the plea roll in chancery. Dy. 315. 
1 Ro.. 744. J. 55. 4 Inſt. Bo. Pl. Com. 393. 4. | 

Or in a county palatine. Dy. 321. Daw. 62. 1 Rl. 745.1. 10. 
21 H. 7. 33. 6. 

Or in the Cinque Ports, Dub. 1 Sid. 166. Vide cont. infra. 

So, of a judgment in Ireland. 1 Rol. 745. 1. 22. Daw. 62.7 G. 
18. 4. Vau. 290. 298. F. NM. B. 24. C. 3 Med. 170. 

But fince the „l. 22 G. 3. c. 5 3. a writ of error lies from the 
B. R. in Ireland to the houſe of lords there, and not to B. R. 
here.? . 

Or in any of the king's dominions: as, Calais, c. Yau. 290, 
403. 30k Kel. 202. 5. Acc. 4 Inft. 282. Cont. 21 . 
7. 33 3. oe oe LEON 

So in Wales. Cont. 1 Rol. 745. I. 27. 30. 21 H. 7. 33. l. 


+(This ſta- By the fl. 28 H. 8. 3. I In a real action, tho? error in a per- 


tute is men- ſonaf action is before the preſident and cquncil of the marfhes. 


tioned in M. 
Cay a8 er. Mo. 248, | 3 
pired, and 0, in an ejeQment in Males; tho it is a mixt action. R. li. 


u. if it 248. 


ould not, So error lies in B. R. upon a judgment againſt a peer attainted 


— 31 + before the lord high ſteward. Jer Taviſd. 1 Sid. 308. 1 Lev. 


##':, 


149. ; 
And upon a judgment at the ſeſſions of Old Bailey by commiſſion- 
2 e 1 


 PLEADER. 


go, upon a judgment in 3 bake the meyer, upon .an —_ 
formation. 2 Cro. 538. Vile infra.” 

But error does not lie in B. R. of a judgment i in the exchegur, 

4 Inſt. 71. 106. | 

Or of a judgment before juſtices in eyre. 1 Rol. 745. J. 35. 

Or of a judgment in London. 2 Lev. 107. Vide ſupra. | 

Ora judgment in the Cingue Ports. 1 Rol. 745. 4. 5 R. Ny. 
37b. Dub. , 1 Sid. 166. Vide ſupra. 

Or a judgment in the ſtannaries. 1 Rol. 745. 0. 20. 

Nor upon a judgment in a ſummary way before the cenſors of 
the college of phyſicians. R. 1 Sal. 144. 

Nor upon a judgment i in B. R. upon a caſe ſtated ſent to them 
by chancery. Med. Ca. in Eg. 5. 


By the ft. 27 El. 8. on 3 in B. R. in debt, detinue, (3 9 
corenant, account, action upon the caſe, treſpaſs, or ejectment. . 
the party grie ved may remove the record into the exc/egquer, — Counts, 
fore the juitices of C. B. and barons of the exc/hequer, who, or ſix (D. 69 
of them at leaſt, may affirm or reverſe the judgment, but not 
for want of juriſdiction i in B. R. or want of forin, 22 Lev. Ent. 
bz. 

And this extends io debt upon the ſt. 2 Ed. 6. 13. for not fer- 
ting out his tithes. Cro. Car. 142. 1 Sid. 240. 

_ debt upon the /t. of uſury. Dub. 1 via 240. D, cont. 5+ 
_ Id. 230. 
Tho the action be by the king and party. D. Cro. Car. 142. 
R. Ray. 275. Cont, 1 Vent. 49. Acc. Doug. 35 3. u. 

An error lies in the excheguer for error in fact, as well as for 
error in law. R. Cro Fl. 731. K. 2 Ov. 5. K. Hob. 8 
37. Berkley cont, Cv. Car. 5 14. Vide infra. 

And it ſhall be tried by n j prius out of the exchequer. Cro, Car. 
514 | 
80 for error in proce-dings in B. R. 5 Co. 28. 2 

But error does nor lie by this ſtatute in the exc/hegquer, when the 
ſuit is commenced | in B. R. by original. D. 1 Sand. 376. 1 Sid. 
424. 

Nor upon a judgment i in B. K. in a writ of error, 2 Bul, 162. 

Nor where the king is a party: as, in an action by gui tam, c. 
ley. 82. *cont. Doug. 35 3. 1. (Vide ſupra. J* 

Nor in an action not mentioned i in the ſtatute. for it ſhall not be 
extended by equity: as, in r:ſcous, though it is of the nature 7 
tre'paſs. R. 2 Co. 171. i 

wp in replewin. Cu. Cur. 142. 2 Rol. 140. 

In ſcandalum magnatum, for it is not a mere action upon the caſe 
but founded upon the ſt. 2 R. 2. R. Go. Car. 142. R. 1 2 
wy { 8 on 195- 1 Vent, 49. R. Ley 82. Jon. 423. Doug. 

637.) 

Error does not lie in the exchequer upon an award of execu- 


fin jg a ſcire facias only, but the v writ mult alſo include the judg- 
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ment in the former action; for a judgment not founded on the 
| merits of the cauſe is not within ſtat. 27 £1iz. c. B...Crow v. Mad. 
dock, M. 12 G. 2. Andr. 18). „„ 

Nor in a ſcire facias againſt bail. R. cent. Cro. El. 550, F. 
acc. 2 Cro. 171. Tel. 157. Hob. 72. 2 Oo. 384. K. acc. Cn, 
Car. 300. f 5 . 

Or, a ſcire facias againſt an executor or adminiſtrator upon 2 
judgment in debt. Adm.-cont. 2 Cro. 186. Dub. Cre. Car. 286,. 
 Semb. acc. per 3 F. Co. cont. Ov. Car. 464. Cont. per Hale, Mod. 
79. and per Holt, 1 Sal. 263. | AN, 

Nor in a ſcire facias upon a judgment in deht or other action 
named in the /i. 27 El. after an affirmance of the firſt judgment in 
the exchequer, R. 5 Mod. 230. 1 Sal. 263. | 
| So error does not lie in the exchequer for error in fact. except 

fuch by which the writ abates. R. Hob. 5. R. 2 I. zd. 

Vide ſupra. bog y | 
So, if a writ of error in the exchequer is diſcontinued, after the 
record removed, error does not lie, which coram wobis, fc. but 
there muſt be a new writ of error. R. Fon. 14. Semb. cont, 2 Cu. 
135. R. acc. 2 Cro. 384. 620. 

„A writ of error from B. R. into the exchequer chamber can» 
not be quaſhed in B. R. Doug. 350.—35 3. (336.— 339.) 

Nor in the chancery. Id. Ibid. n.. 


* 


By the ,. 31 Ed. 3. 12. on complaint of error in the excheque, 
the lord chancellor and lord treaſurer ſhall cauſe the record to 
come before them, and: taking the juſtices and other ſages as to 
them ſeemerh, and calling the barons to hear their informations, 


Ad and the cauſes of their judgments, ſhall examine the buſineſs, and 


if they find any error amend the rolls, and ſend them to the ex- 
chequer, Ic. for execution. e 5 | 

Before, error in the exc/zequer was examined in parliament, 
or before ſpecial commillioners. 4 Inſt. 105. Vide Parhamni, 
5 | Wont 
be chancellor and treaſurer are the judges here, and judg- 
ment ſhall be entred purſuant to their ſentence, though the other 
jaſtices differ in opinion. 4 In/t. 105. R. 7 W. z. inter Att. Gen. 
and Hornby. 5 Md. 42. R. 8 H. 7. 13. a 5 

And therefore, if there is no chancellor or treaſurer, error cannot 
be brought. Dub. Hard. 147. 

But by the /t. 16 Car. 2. 2. if the chancellor or treaſurer, 0 
either of the chief juſtices, be preſent, error ſhall not abate or be 
diſcontinued ; but no judgment thall be given unleſs both lord 
chancellor and treaſurer be preſent ; or by the ſt. 20 Car. 2- 4 
if lord keeper be preſent in the vacancy of lord treaſurer. In 
a more full account of the ſtatutes relating to this court of error, wide 
Courts (D. 6. 1 | 

The wk 2 error ſhall be directed to the treaſurer and ha- 
rons: for the record is in their cuſtody. 4 Inft, 105. Ser. 36. 

1 Co. 11. þ | y Aud 
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And it lies upon a judgment, where the trial is by wenn as 
well as upon a judgment by in Ar verdict or a demur- 
rer. K. 4 Leo. 104, 105. | 

So it will be error, if the cats 5 e do not call 
in the other juſtices. Semb. 8 H. 7. 13. 

Error does not lie in the exchequer chamber on an award 


of execution only. Bertic v. Clutterbuck, M. 15 G. 2. _ Sir. 
1102. 


Error of a judgment 1 in B. R. lies in parliament. 4 . 21. [3 B. 6.) 

As well for error in a judgment there given upon a writ of In parlia- 
error, as in an original cauſe. 1 Rol. 745- Fae. 2 Sand. 214. m_ 
Ha. J. P 21. Gods, 247. — 


80 tho error may be in the e by the Pn 27 El. 8. in 4 


| ſeveral caſes; yet it may be in parliament immediate. R. Ca. in 


Parl. 56. : 
Or after judgment i in the exchequer. Ca. Part. 110. and «this 
by the f. 27 El. 8. 

$9 error lies in parliament upon a langere in che exchequer 


chamber. Ca. Parl. 12. 58. 


But upon an original jud gment in the  exchequer, error does not 
lie in parliament, before it is affirmed in the exchequer chamber. 
Ca. Parl. 56. Sal, 511. | 


So upon a judgment in Chancery, it lies in parliament as well as 


in B. R. D. 37 H.6. 14. b. 1 Rol. 745. I. 4. 


f 9 upon a judgment before juſtices in eyre. 1 Rol. 745. 
35. 

Or a judgment before commiſſioners at S. Martitys. 2 Sand. 
228, + 

$0 error lies in parliament upon an attainder for treaſon; for 
tho' the . 33 H. 8. 20. ſays, that judgment of attainder by com- 
mon law ſhall be of as good force, as if done by authority of par- - 
lament, this ſhall be intended of a lawful attainder. Ha. F. P: 19. 

So upon a judgment for the King as well as for a common * 

. 7. H. | 

So upon a judgment in appeal by which the defendant was ac- 
quitted. H. Parl. 20. 

But i it does not lie i in parliament upon a judgment in 2 B. be- | 
fore It is is affirmed in B. R. H. Parl, 20, 21. 

Error of a judgment in the hu/tings of London lies before com - in other 
miſſioners at St, Martin's. F. N. B. 23, B. 1 Rol. 745. J. 50. e 
4 Inſt. 247. 1 Lev. 309. 2 Sand. 228. 

Of a judgment before the ſheritfs 1 London, lies 1 in the laing. | 
there. F. NM. B. 22 H. 4 Inſt. 247, 8. 

Of a judgment in the Cinque Ports, lies before the warden of 


| wh Cinque Ports at Shegwoy. 1 Rel. 745. 1. 7. "Vide Franchiſes 


) 
of a judgment in the ſtannaries an appeal lies to che warden of 
the ſtannaries, and from him to the prince, or, if no o prince, to the 
king's council, 1 Kal. 745. . 20. „ 
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„„ A B39) ous ie Jorge - 
Error lies of any j nt in a court of record 
Tho! it be void, ing out of the JuriſdiRtion i in an inferior | 
court. 1 Kol. 744. L 30. 
Tho it be upon a writ of falſe judgment ; for the laſt judgment 
1s of record. 1 Kol. 744. J. 27. 
2 lies upon a judgment for coſts upon a nonſuit. 1 Rel. 944, 
[Aewell v. Pidgeon, M. 6 G. Str. 235. 
Upon a judgment in ſcire facias upon a ſtatute or recogninance 

Dy. 315. 1 Rel. 744. 1. 40. 751. l. 45. 

Upon a judgment by any judge or court of record, which ach 
according to the courſe of the common law, tho newly erected by 
act of parliament. R. 1 Sal. 263. | 

5 a judgment on an inditment. Adm. 1 Sal. 266. 
ll defendant is found not guilty as to part, there r 
judgment for him as to that part, or error lies. Smith v. Taller, 
M. 1 G. 2. Str. 786. 
But error does not lie upon a decree in chancery 37 H.6. 14 


3. 1 Rel 944. 1.44 


So it does not lie upon a peremptory mandamus. R. in B. R. 
and aff. in parliament, 2 Mod. (a. 27. [Kex v. Dean and Chapter 
of Dublin, M. 9G. Str. 536.] 

[Nor on a mandamus, when the return is allowed. Rex v. Heark, 
P. 11 G. Str. 625.) 

Nor upon an order by juſtices of FRE peace, tho” they are juſtices 
of record. 1 Rol. 744. 1.48. Dub. 2 Jon. 167. 

Nor upon a refuſal of a prohibition in B. R. Semb, 1 Sal. 136. 

Nor upon an order, &c. of a juriſdiction newly erected, 
which does not proceed according to the common law. 1 Sal. 
263. 
Nor upon a habeas corpus denied. Dub. Sal. 504. P. 2 Mod. 
Ca. 2 

Nor for a matter of fact which does not appear upon 
the record, as, if a ſtatute faple is not ſealed. R. Go. U. 
2 
Nor does it lie upon an interlocutory judgment before the final 
judgment: as, upon a judgment in partition, uod partitio fu. 
Co. Lit. 168. a. 11 O. 40. 6. R. 2 Rol, 126. | 
Upon a judgment guod computet in account. R. 11 Co. 38. b, 
2 Co. 356. K. 2 Ov. 324. 1 Rol. 750. J. 5. 2 Bul. 104. 

Upon a judgment in treſpaſs, c. by default, before a writ 


of inquiry returned and final judgment thereon, R. 1 L. 


19 
| or does it Jie upon a judgment for part, till the whole plea is 
| gerermined: as, in a ſuit againſt ſeveral if thery is judgnnt 
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— or is ll judgmeneaguint« all the de. 
fendants. 11 CO. 39. 4 
Nor, if the juan is for part of the demand, cl judgment 


for the whole. 11 Co. 39. 6. R. Dy. 291. 6. 
Yer, if the party dies, ſo that nothing more is 3 error lies 


ſor the party grieved by the award or interlocutory Judgment. | | 
1 0. $1.4 | 4 
So, in ejeQment, error lies upon the judgment for the term be- 1 
fore a writ of inquiry. R. Lat. 212. 1 
Or if there is a ſuit againſt ſeveral upon ſeveral originals, 
error lies upon a judgment LE one. 11 Ce. 41. 4. 2 Rol. 
126. 
$0 it lies after final judgment, before execution or writ of in- 
quiry. 1 Rel. 751. J. 13. 20. 750. J. 35. 40. 50. 749. J. 45. 
52. 


(3 B. 8.) At what Ne it mall be 1 


And therefore, if a writ of error is ſued out before final judg- 
ment, tho a mittit' is entred upon the roll, and the record certified ; 
yet it is not thereby removed. R. 11 G. 41. 6. | 

[If the writ of error is returnable Us 2h judgment, it ſhall hs 
quaſhed. Vice v. Burton, H. 4 G. 2. Str. 891.] 

Yet, after judgment ſigned, error may be ſued before entry 
upon the roll z for it is not entred till the vacation. R. 1 Rol. 750. 

. 25. | 
80, it may be ſued, returnable i in B. R. of the ſame term, in 
which judgment was given in C. B. R. 1 Sid. 104. | 

Ibo it is teſted before judgment given. 1 R. 3.4. 

And for error in proceſs, which coram wobis, c. it muſt be 
= the ſame term in which judgment was given. Per Williams, 

e. 157, 

[Altho' error ſhould be ſued within 20 years after the judgment, 
yetthe court will not quath it, if brought 29 years after, becauſe it 
would deprive him of replying the exceptions in the ſarure. Higgs 
. Evans, 1 2 G. 2. Sir. 275 | 


(3 B. 9.) By what it ſhall be ſued. 


All parties againſt whom judgment is given ought regularly to By or 
join in error. R. 3 Mod. 134. Carth. 7. 2 Mod. Ca. 305. whom 
Tho' ſome get nothing by the pens they muſt j Join for con- ion fall 
formity. 1 Rot. 747. L. 35. 
As a biſhop, in guare impedit, who claims nothing but as ordi- 3 Vide Exc 
tary. N. 3 Leo. 176. Cro. El, 65. 33 
| (If judgment is againſt two, and one only brings error, it is bad, F.) 
| even tho' the other is dead, if it does not a F ; bur if it appears 
| uy where that the other defendant is d, the ſurvivor Lens 
55 8 


70 
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bring abc picked being executor of the deceaſed, dev. 
Turner, M 6 G. Str. 233] F 
if judgment is againſt two, writ of error a g ee 
of one oy will not he. Corper v. Ginger, M. 11 C. Kr. 606. 
2 Ld. Raym. 1403. Nadel ie v. Burton, 7. 9. 2. B. R. I. 
135.) 
: {The writ of error muſt deſcribe the ſuir by chb' names of all 


tlie parties, tho' ad grade damnum of thoſe _ who bring error, 


Lady Caſs v. Title, H. 12 C. Str. 682.] | 

lf indictment ſets forth, that the inhabitants i fuck part of three 
parithes as the way lies through, are bound to repair, and writ of 
error is of a judgment againſt the in/labitents in general, ad grave 


| damnum of them, it ſhall be quaſhed. Rex v. All Sainte, "wy, 


P. 12 G. 2. Str. . 
So all executors, againſt whom the judgment v was, tho one Only 


8 appeared. K. 1 Sal 312. 


If in action againſt three executors, one pleads plene adminifira- 


wit, generally, and there 1s judgment againſt him 4% affets in futur; 


and the other two plead judgments and f/ere ndmiftifiravit ultra, 


and a verdict againſt them; they muſt all three join in error. 


Vavaſor v. Faux, P. 18 G. 2. Mi. 88 | 
But if one makes default, he may be be ſevered. Id. Ca. 
40. | 
lf two executors” join in a writ of error, and one of them 
will not aſſign errors, the court will give the other time io 


| ſummon and fever, Freſcobaldi v. Kinaflon, M. [ C. 2. Hr. 


783. 
And a party may have error, tho he was not an e party ; 
as, tenant by wwc/er or reſceipt. 1 Ral. 747. J. 38. 

So error * be by him, who is privy; as, by the heir. F. N. 


B. 21. N. 


And he need not ſay, how heir. R. a Cro. 160. 

By an executor, or adminiſtrator. F. N. B. 21. N. 

So error upon an attainder for treaſon or felony may be brought 
by an executor, as well as * an heir. R. Slo. 13. 1 Sal. 295. R. 
1 Leo. 325. | 

So by a privy in eſtate: as, by him in 50 or remainder 
after a term for life or years, hen the term ĩs determined. Ko. 
748. J. 7. Ny. 16. 

And by the £ 9 R. 2. 3. while the eſtate for life or years con · 


tinues. 


So, by 1 in 3 after an eſtate wit, after the entail is de- 


_ termined. R.3 Co. 4.9. 1 Rl. 747. 1.8. 


Tho! it be upon a fine by tenant in tail; for thereby the re- 


mainder was diſcontinued. R. 2 Jor. 182. Ray. 461. Wide 


Fine. (H. 4.) | 
[Tenant in remainder may bring error r again a common re- 
covery where the tenant in tail, wouchee, died before the Jute: 


ment; and he need not ſe: out a complete title, but only ſhew the 
conn 
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connexion tid: privity vrrwpes him and the perſon _ W 
the recovery was had. Sheepfhanks v. Lucas, M. 31 G. 2. 1 B. M. 


on it muſt be by. aan Ae e de deer by the rever- 


* fal; as, error upon a judgment againſt a tenant to him and 


his -heirs females ſhall be by the daughter, who is heir to 


the ſpecial tail. 1 Rol. 747. J. Jo. Dy. 90. a. F. N. B. 
21 M. 
Upon a judgment for land of the nature of Bg E IA, it 
ſhall be by the youngeſt ſon. F. N. B. 21. L. * 

It muſt be by him in the immediate remainder. K. 5 Mod. 


: And if the remainder was not exceed; the plaintiff i in error 
onght to make himſelf heir to him, who bad 3 in him the eſtate ex- 
ecuted. Dy. 90. 4. 

If an annuity in fee be recovered againſt the heir upon the grant 
of his anceſtor, the adminiſtrator of the heir ſhall not have error. 


K. 1 Fol. 749. J. 35. 
And a man, who is neither party nor prvi y, ſhall not have error. 


1 l. 747. J. 33. 

As, if money is taken in the hands of B. by foreign attachment, 
B. ſhall not have error to reverſe the judgnient. 1 Rel. 747. 
. 50. 

if the tenant alien pendente lite, the alience ſhall not have er- 
ror. 1 Rel. 748. J. 41. 

Nor an alienee of lands after a ſtatute or recognizance ac- 
knowledged. Semb, 1 Kol. 748. J. 15. Cont. F. NM. B. 
22. B. f 

Nor bail, of a judgment againſt ths principal. R. 1 Rol. 749. 
l, 5. 20, Cro. Car. 300. Per 2 J. Cro. Car. 481. R. Hob. 7 2. 
2 (ro, 384. R. Cro. Car. 561. R. 1 Lev. 137. 


Tho joined with the principal. R. Cro. Car. 408. 575. 1 Lev. 


137. K. Godb. 440. 

do a ſtranger cannot aſſign error in arreſt of judgment upon an 
nditment. 1 Sal. 60. 
0, if there are five defendants and three are acquitted, error 
muſt be by the other two only. R. 2 Co. 138. 

do a reverſal by him, who ought not to have error, may be re- 
verſed, R. 5 Mad. 396. R. 2 Ov. 138. 


lt cannot be taken out in the name of the caſual ejector. George 


n H. 32 G. 2. 2 B. M. 756. Barnes 179.1 
(3B. 10.) Againſt whom it ſhall be ſued. 


Error ge to be ſued againſt al the parties to the recovery. 
do againſt any, who was party or privy to the judgment. 


And if any who was party, has now nothing, yet he ſhall be 


. 8 B. 18. 4. 


* 
. 4 * 


* N Py * 9 
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So, in error of a judgment, which concerns land, there ſhall be 
ſeire facias to the tertenant before he can be ouſted. Dy. 321. 


And this uſually iſſues before the ſcire facias ad audiend erw. 
Dy. 3a1. | ; 

And it is now the courſe of the court to have a ſcire faciar 
againſt the heir and tertenants. R. 3 Mod. 274. | 
 Tho' the heir is within age. 3 Mod. 274. | | 
in errur upon a fine and common recovery. R. Carth. 112. 

n. 273. 1 1 8 

So in error upon, a judgment for the king in an action by gui 
tam, c. there ſhall be a ſcire facias, againſt the informer, Sy. 

« '»BOe+.; 8 TY 

In error to reverſe a common recovery (for the death of the 
vouchee hefore judgment) ſcire facias, or any warning to the her, 
is not neceſſary. *Sheep/hanks v. Lucas, M. 31 G.z, 1 J. M 
410.] | | 


(3 B. 11.) The Manner of ſuing Error. 


1 I 0o0 obtain a writ of error, the attorney from the dogget of the 
2 prothonotary finds the number of the roll, and thereby finds the 
| roll in the treaſury, of which he takes a copy, and thereupon the 
. curſitor makes out a writ of error. Vide Comp. Att. 63. | 
Several writs of error may be ſued at the ſame time: as, one 
by the tenant, another by the vouchee. F. N. B. 21. M. 
And it ſhall be ſued ex officio, tho? it be againſt the king, with- 
out petition. 1 Sal. 264. Cont. 1 Ver, 170. 175. 
When the writ of error is made out, it ſhall be entred on the 
remembrance of the clerk of the errors, who takes a note for bail, 
if bail is required. (Vide Com. Alt. 63.) | | 
And then the party and his bail enter into a recognizance be- 
fore the chief juſtice, who ſubſcribes it. (Vide Com. Ait. 64.) 
But proceedings ſhall not be ſtayed on application it B. R. be- 
cauſe the chief juſtice of C. B. has not ſubſcribed the return. Str. 
1063. B. R. H. 344.“ NP 
In what caſes bail is required, and in what manner it ſhall be 
given, wide poft, (3 B.. 2.)—Vide Bail, (G. 2.)—C2fts, (B.) 
If error is brought in criminal caſes, it muſt be allowed by the 
attorney - general, for it is ex gratia, and the c/ancery will not dr 
red it. Eg. Ca. Ab. 414. | , 
But, if it is real error, and the attorney-general refuſes, there 
_ be a petition to the king. Ibid. ©. 
error is brought in parliament, it ſhall not be allowed with. 
out the king's warrant, for which five pounds are paid, and fou 
pounds for. the writ. Vide Intr. 5. Per Cook, C. J. Godb. 200. 
(Vide Parliament,) (L. 2.) EP 
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5 | | Ye 3 

3 error upon an atta inder by indictment ſhall not be allowed 
jvithout a petition to the king. Per 2 J. 1 Rol. 175. | 

So in every caſe, where the king is party, and the error is in the 
ſubſtance of the judgment, and not in proceſs, or a collateral mat- 
ter. Sac. 131. | | ; 

But the 4 ſhall not be diſcharged out of cuſtody upon 
bail, upon a writ of error in parliament; 1 H. 7.20. 4. 

f error be of a fine, Qc. in a county palatine ; tho? it be re- 
turnable in F. R. yet the court there may, after reading the writ; 
without ſcire facias to the defendant, or with it, refortn manifeſt 
error. Dy. 231. @. ; | Mo EE ĩ » & 

And' if the firſt judgment be reverſed upon a ſpecial writ of 
error, both judgments may be examined in B. R. Ibid. 

If error be upon an indictment, the proper courſe is to remove 
it by certiorari, then to have error, which coram nobis, &c. and 
thereupon the defendant in error gives a rule to aſſign errors. 
1 Sal. 266. | : | 

And if, upon ſuch rule, the plaintiff does not aſſign errors, the 
defendant may move for a peremptory rule, and then, if he does 
not aſſign, he ſhall be nonſuited, and the defendant may take out 
execution, 1 Fal. 266. l | 

The proceſs in error thall be alias and pluries, and, if the record 
is not then removed, an attachment. F. V. B. 22 G. 2 5 

The pluries may be returnable in the ſame court, with the writ 
of error, or in chancery. Ibid. _ | 

If it is returnable in chancery and thereupon the record certified | 
there, the chancellor with his own hand may bring it to the 
1 where error was brought, without a writ of mittimus. 

[The court will net nan prof. a writ of error brought contrary to 
plantif's undertaking, if it appears the judgment and under- 
ling were during his minority, Stern v. Bern, P. 8 G. 2. B. 
H. 104.] 85 | 

f a writ of error returnable in exchequer-chamber abates by 
defendant's death, the new writ cannot be to the exchequer- 
chamber, for only tranſcript of record is there, the record is in 
the exchequer ; the court will make a rule for a remittitur to be 
entered on the record, with a ſuggeſtion of the death. Rex v. 
Gaton, T. 1951, 2 Vezey 288. Parker 112.] | 

B. R. will oblige plaintiff in error in parliament upon a judg- 
ment in ejectment to enter into a rule not to commit waſte or de- 
* * the writ. Wharod v. Smart, M. 6 G. 3. 2 B. 

1823. 5 | 

Error is loſt, if not returnable before death of chief juſtice ; 
but execution may not be taken without leave of the court, 
bernes 201, 201, 201. J + WI, 


* 


Vol. V. ; 2 1 


\ 


3 1 Sal. 321. 


after final judgment ſigned, withour reference to the time of the 


" ſheriff, &c. F. NM. B. 239. 


"make this appear, it is not ſufficient that the plaintiff in the original 
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(3 B. 12.) When it ſhall be a Superſedear, 17 


A-writ of error being allowed (and bail given when bail b 
required) it ſhall be a ſuper/edeas of any ſubſequent exe * 


Where bail is required, it muſt be put in within four days 


allowance, or the ſervice of the copy of it. 1 Term Rep. 279. 
And thereupon a ſuperſedeas may be ſued out and filed with the 
*Allowance of a writ of error, on a judgment by nil dic, is ſo 

intirely a ſuperſedeas to a ſubſequent writ of execution and al 

proceedings grounded thereon againſt the bail that all may be ſet 

aſide on motion. 2 Bl. Rep. 1183. Vide Barnes 205. 209. 316, 

1 Term Rep. 279.* | 

But the court will not ſtay 3 in debt upon a jucg. 

ment while a writ of error is n if the writ of error appear 

to be merely for the purpoſe of delay. 2 Term Rep. 78. hut to 


action ſwear that the writ of error is brought for delay, and that 
he offered to the defendant's attorney to waive the judgment, if 


he would point out any error, which was refuſed. 8 Tem Ry, a 
78. But if the defendant has confeſſed that it is brought for de- 

lay, that will be ſufficient. Id. 79.“ 6 
However, if the defendant bring a writ of error, and the 
plaintiff bring another action on the judgment, and recover, he 8 
cannot ſue out execution on the ſecond judgment, till the writ of 0 
error be determined, Id. 643. | | . 

So error with notice thereof ſhall be a ſuperſedeas, before the | 
writ allowed. 1 Sal. 321. 2 Mod. Ca. 130. 
llt is a ſuperſedeas, tho ſued out before judgment. Morfot . 

Cuvers, T. 11 G. Str. 63 .] hut it can have no effect till the 8 
judgment is actually ſigned. «1 Term. Rep. 279. 
In error upon a guare impedit, there ſhall be a non molefland to 21 
ſtay execution till errors diſcuſſed. Dy. 76. 6. | 5 | 
And, if execution be afterwards done, it will be a contempt. 9 
K. 2 Bul. 194. | WP 8 
[But no contempt is incurred by taking out execution, till afte 7 
notice of writ of error. Barnes 376.] ; | yy 
*And the court will not ſet aſide an execution ſued out befor, : 

but executed after the allowance of a writ of error, ſerved on the * 
ſheriff and the party, if the plaintiff in error has not regularly put! be 
bail; wit, if bail be put in in time. 2 Term Rep. 44.“ þ 

So, if execution be after a writ of error allowed, without notice 5 
of it, reſtitution ſhall be granted. K. 3 Lev. 312. 1 Sal. 31 . 
I 
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Ipo the writ of error was not allowed till 24 Odd. and the writ 
of execution was teſted the 23d, for of courſe judgment is not 
ſigned till four days after the beginning of the term, which was 
the 27th OG. 3 Lev. 312. . | . 
[If plaintiff defers ſigning judgment till error ſpent, and then 
brings debt on judgment, the court will order new writ of error 
at attorney's expence. Barnes 250.] Vid. 1 Term Rep. 279. 
acc. 7 3 ü by CIT | 
Execution after error allowed, and bail, is itregular, tho the 
writ of error was returnable before judgment ſigned, if it was 
ized the ſame term, even tho error returnable the eſſoign - day; 


not if ſigned in a ſubſequent term. Barnes 260. 197, 198.) 


{If there is verdi@ againſt four defendants, and judgment by 
default againſt a fifth, who brings error, without bail, court will 
ive leave to take execution againſt the four. Barnes 202] 
[A certificate from clerk of errors that bail is not put in, is not 

neceſſary before taking out execution. Barnes 212 ] 


And a writ of error ſhall be a ſuper/edeas, tho' it be of a judg= 


ment in a former writ of error, in which a ſuperſedeas was granted. 
R. per 3 J. Co. cont. 2 Coo. 341, Godb. 250. N : 
Tho the record is not removed, but only a tranſcript, to the 
court where error is brought. K. 2 Coo. 535. „ 
Tho' no notice of the writ allowed. R. 2 Mod. Ca. 3793. 
So, if judgment is affirmed, the ſuperſedeas continues till the re- 
cord is ſent back. . e | h 
If error 5 diſcontinued by the not coming of the juſtices. R. 
6 H. 7. 1 66. , 88 hy 
80, if — plaintiff in error is nonſuited, or diſcontinues, or 
error abates. R. Sho. 404. 1 Sal. 261. 
hut if the execution is executed before error allowed, or notice, 
there ſhall be no reſtitution, 1 Sal. 321. Mod. Ca. 130. 

Tho it was returned or filed after error notified. Mod, Ca. 
130, F 
And if it is levied in part, fuch part may afterwards be applied 
to the debt. R. Tel. 6. Sol Ln, 
For the ſheriff may return the goods, and afterwards upon a 
venditions exfonas ſell them. Tel. 6. Vide Execution, (C. 6. 8.) 
1 a vendlitioni exponas the ſale will be void. R. 1 Rel. 

94. J. 10. i 12 8 
[If defendant is taken on ca. ſa. and bail in error is afterwards 


| apy he ſhall be diſcharged ; but on 2 fi. fa. the proceedings, 


o far as ſheriff has gone, mult ſtand. Barnes 212. 
do, if a writ of error abates, a new writ of error in the ſame 
court is no ſuperſedeas. R. 1 Mod. 285. | 1 
Nor error in parliament, and errors aſſigned, if the parliament 
be diſſolved. N. Ray. 5. =” ; | | 
80, if error is in parliament, and it abates by prorogation, tho 
there is no default of the party, yet a new writ of error, returnable 
at the next ſeſſions of parliament, is no ſuperſedeas. R. 1 Vent. 31. 


1 $4. 413. 2 Lev. 93. 
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So, where the Het writ of error is rerürtuble it pt f. 
of parliantent, it is no ſuper/edeas in reſpect of the di ſtance of tbe 
return. R. 1 Vent. 206. Where a term intervenes. dd. 
3 Mod. 125. 2 Leo. 120. 

Writ of error in parliament is no Juperſededs] r wk tran- 


ſcribed in fourteen days, and the parfiameht de dived. White 


v. Roberts, in Sc. J. 1720. Burb. 64.] 

If error is brought in parliament tho” the bopſe is prorogued, 
and the record has not been tranſeribed, the court wil pot un 
motion grant leave to rake out execution. Wright v. Grove, T. 
1723. Bunb. 131.] | 

So, if a writ of error is returnable in B. R. or exchrpur, after 
the next term. I Vent. 266. 

Or, on the laſt return of the next term, for it ſeems an Act 
delay. Semb. 1 Sid. 45. 454. 1 Vent. 266. 

So, if judgment is affirmed in the exc/equer chamber, and after 
a ſeire facias thereupon, a quare execution non, Sc. is brought, 
and execution is awarded, and then a writ of error is brought 
thereon, it ſhall not be a faperſedeas. R. 5 Mod. 2 30. 

[After affirmance, error coram wobis without leave is no ſuperſe- 
deus, for it cannot be allowed without leave. Horne v. Bujhel, P. 
6 3 2. Str. 949. 

So, if after error, the record is not removed, for a delay ap- 
pears. Pr. Reg. 210. Ard the plaintiff may have a weſt de 
executione Judicii, Mod. Ca. 220. 

So, if by a defect in the writ of error, the record is not re- 
moved, execution may be taken out without motion. 1 Sal. 265. 

Otherwiſe, if the writ of error abates. Ibid. 

[If error abates by the a of plaintiff (as if feme- ſole marries) 
execution thall go. Buller v. Lufitaho, M. 4 G. 2. Str. 880. 

Jenlins v. Bates, P. 8 G. 2. Sir. 101.54 

So by the /. 3 Fac. 8. error is no ſuper/edeas upon a judgment 
in debt for money only, or rent or any contract, if the plaintiff 
does not find bail, Ec. as, in debt, covenant, &cgſor non-pay- 
ment of rent, c. Si. 14. 2 Keb. 131. Vide Bail, (G. 2) 

A bond given by A. to B. to pay a ſum certain, (the debt of 
C.) by inſtalments, the laſt whereof is till future, is an obligation 
for the payment of money only, within 3 J. 1. r. 8. N v. 

Alfray, H. 32 G. 2. 2 B. M. 746.] 

But the ,. 3 Fac. 8. does not extend where error was before 
the ſtatute, 460 difcortinued by the not coming of the juſtices, 
and then another writ is brought after the ſtatute, R. 2 Cn. 
I 

ei is rot requifire on bringing writ of error on pops, in 
an action of debt, founded on a prior judgment. R. by all the 
Judges. Bidliſon v. Hotel, 7. 4G. 3. 3. 1545.) 

Nor on judgment, in an action of debt upon a recognizance o 


error. Trinder v. Watſon, M. 5 G. 3. 3 B. M. 1566.] 


[In ejectinent aſter verdict, tho' writ of error allowed, if no 


recognizance entered into, nor bail put in, plaintiff may rake ou: 


— fac, "Ws and take poſſeſſoon. Barnes 244 N 
or 


* 
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Nor by the I. 13 Car. 2. 3. on judgment after verdiQ in debt 
for not fetting out, tyrhes ; in an action upon the caſe upon a 
promiſe for payment of money, trover, covenant, detinue or 


in any perſonal action, or in ejectment, or dower, , _ 
80, it i no ſuper/edeas, if bail is not found purſuant to the ff, 
; ac. where error is upon a judgment in debt upon a, bond for, 


between them. R. per 3 J. 1 Lew. 117. 


in the ſame cauſe in B R. for ſuch bail is not Jiable to the coſts 
in parliament. R. 1 Sal. 97. R. 2 Mod. Ca. 79. Colebrocke v. 
Diggs, T. 8 Geo. Str. 527. | = 


recognizance, R. Carih, 121. | 
do there may be exception to the, bail, without notice, but they 


ball. 1 Sal. 98. L | | 1 | 
(If rule for better bail is ſerved in vacation, defendant, mult 
jutify before a judge, or execution may iſſue. Barnes, 211.] 

if a rule for better bail be ſerved on a ſervant of the plaintiff's 
utorney on Tueſday, though it come not to his knowledge till Satur- 
day, the court will not then grant time for better bail, unleſs real 
mur be ſuggeſted. & WAR 1 Dh 

But by the / 1.3 Car. 2. and 16. F 17, Cir. 2. thoſe clauſes do nat 
extend to error by an executor or adminiſtrator, nor are they within 
the f, 3 Fac. 8. if. error is brought by them upon a judgment 
wanſt che teſtator, or againſt themſelves, as executor or admiuiſ- 
or. R. 2 Oo. 350. Cre, Car, 59. Lit. 3. 1 S.d. 183. 
e kao | 3 


* 


emis propriis, 2 Cro. 350. R. 1 Sid. 365. $M 1 
Tho an executor is not obiiged to give bail, yet if he gives it, 
b good. Laſerre v. Joſinſan, 5 13 C. Str. 745. Ld. Raym. 
1459.] ens cate. F 
[Cxecutor may revive, but cannot take our execution pending 
error. Barnes 432.] PL Tongs 8 23: 448 
| » the /. 3 Fac. 8. does not require bail in error upon a 
ugment in debt upon a bond for performance of covenants: N. 
b, is. K aBil od ER | 
bo there be judgment by default, and the condition do not 
peꝛr on record; for that is examinable by affidavit. Barnes 72. 
ut the practice in B. R. in this reſpect ſeems contra. Vid. 
C anpton . Fract. 348. . n 
the breach be for non-payment 
eb. 131, R. Carth, 29. | 5 
Vor in error upon a judgment in debt upon a. bond for pay- 
it of money at the return of a ſhip and performance of the 
cles of a bottomree contract. R. Sho. 14. Dub. Mid. Ca.-38. 


but noy / x 


Otherwiſe, if the executor or adminiſtrator is chargeable 4 


of rent, Ec. Slo. 15. R. 


treſpaſs. 5 3 188 Fw” ns 
Nor by the f. 16 & 17 Cur. 2. 8. on judgment after a verdict 


xyment of ſo much money as 4. ſhall declare due upon account 


80 error in parliament is no ſuperſedeas, if a new recognizance is 
rot given by bail, where there was bail upon error. before brought 


But bail is ſufficient, tho“ the defendant himſelf did not give his 


cannot take out execution without a rule of four days for other 


5 [On : : 
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ſecute in double the rent, and juſtifies, Thomas v. Goodtitle, A 


cuted, and then proceędings to ſtay. Doe v. Raathe, P. 10 C. 


and then there is no need of writ of inquiry, but he may proce 


PLEADER. 

On a bottomree - bond there muſt be bail. Petr v. Cy, of 
8G. Str. 476.] for the contingency having happened, the bond 
is become a bond for the payment of money only. a 

Nor in debt for not performing an award. Hs. 14. R. 2'Bul 
, Or for arrearages of an account. Sho. 15, KR. 2 54 

Nor in error upon a judgment in an action upon the cafe upon : 
bill of exchange. So. 15. But gu. whether this does nat come 
under the . 16 0 17 Car. 2. c. 8.“ | 

Nor in debt upon a hond to indemnify.  _ S/z. 14. 

Nor in error brought againſt an avowant for rent by the plain. 
tiff in replevin ; for it is not debt brought by him. R. Heb, 205. 

Yer, in error upon a judgment in debt upon a judgment, bail ii 
required by the ff. 3 Fa. tho' the firſt judgment was in debt for not 
performing covenants. R. per 2 J. 1 Lew. 260. | 

In error an a judgment after verdict on a ſci. fa. agiinſt bail, 
there muſt be bail to the writ of error, that being a perſonal aQtion 
2 Bl. Rep. 1227.* | | 

*Where a writ of error is amended in the king's bench, new 
bail ſhall be given to the amended writ in the common pleas, and 
the plaintiff below ſhall not in the mean time take out executioa 
for want of bail. 2 Bl, Rep. 1067. g | 

[After error brought, plaintiff cannot take out a ca. /a. and re. 
turn non eff inventus, in order to proceed againſt the bail. Sue 
apple v. Goodfellow, P. 3 G. 2, Str. 867.] | 
| [And if he does, it thall be fer aſide with coſts. Andrews. 
Jernigan, M. 10 C. 2. B. R. H. 315. Smith v. Nicholſon, . 
16 C. 2. Str. 1186, Fil 161) | 

[If bail do not apply to ſtay proceedings” pending error till the 
time to ſurrender is out, the t will nat give them ary time for 
that purpoſe, but only four days to pay the money after judgwent 
affirmed. Richardſon v. Jelly, T. 21 G. 2. Str. 1270] 

*If judgment be affirmed, the bail cannot ſurrender the pri 
cipal, and therefore if he become bankrupt pending the writ d 
error they can have no relief. 1 Term Rep. 624.9 

[Plaintiff in error on ejectment enters into recognizance to pr 


- 


10G. 3. 4 3. M. 2501.] 5 3 
[On an action brought on the recognizance, on affirmance 0 
judgment in ejeq ment, if defendant pleads no damages incurred 
and plaintiff replies non-payment of coſts, and, on defendant 
motion, it is referred to the maſter to ſee what fs due, plain! 
ſhall have the meſne profits as well as coſts, and it ſhall fray | 


the maſter's hands till the writ of inquiry for meſne profits is ex 


H. 3. | ; 
# {if lular lente he may waive the damages ariſing fr 
waſte, and meſne profits, and be ſatisfied with the coſts awarde 


1 ' recopnizance without ir, Doe v. Roache, P. 11 C . 
. . 
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cif defendant a priſoner brings error, and puts in bail, he ſhall 


have ſuperſedes ; for tho writ ould be non-proſs'd for want of 

tranſcribing, bail are liable. Barnes 499.]J | 
[On error brought by defendant and tranſcribed, but undeter- 

mined, if plaintitt brings new action on his judginent and has 


judgment for want of plea and execution on it; the court will ſtay 


aw on it, and reſtrain alſo defendant from bringing bill in 
equity. Taſwell v. Stone, 7. 9 C. 3. 4 B. M. 2454. | 


(3 B. : 3.) Record how removed. HD - 


When error is brought in B. R. of a judgment in C. B. a mit- 


ttur is wrote upon the roll, and thereupon the record itſelf (except 
in the caſe of a fine) is tranſmitted to B. R. 1 Rol. 75 2. J. 45. 
T. M. B. 20. F. *Cowp. 843.“ F | 
And in error of a fine in the huflings of Oxford, the record it- 
ſelf hall be removed, 1 Rel. 753. J. 5. 
The whole record ſhall be removed. ide Com. Att. 65.) 
If the verdict is qua ſhed far inſufficiency in point of law, ap- 
parent upon the record, it ſhall be removed. R. 2 Sand. 254. 
But, in error of a fine, only the tranſcript ſhall be removed, 
for if it 1s affirmed, B. R. has no chirographer, nor can hold plea 


in quid juris clamat. D. Dy. 89. 5. 1 Rol. 552: J. 50. V. M. B. 


20. F. Vide Fine, (H. 5. 7.) Fre | 

Yet B. R. may fend for a note of the fine, and reverſe it. 
i B74. in ( wn A + | | 

Or command the treaſurer and chamberlain to take ir off the 
file. 1 Kol. 75 3. J. 3. | : 


do in error in the exc/equer upon a judgment in B. R. only the tran- 


ſeript ſhall be ſent. 2 Cro. 535. Dong. 352. u.“ Vide Courts, (B. 1.) 


50 in error in parliament upon a judgment there, for the chief 
juſtice conveys the roll with the tranſcript to the houſe of lords, 
and leaving the tranſcript there takes back the roll. 4 Inff; 21. 
Dy. 375. a. 1 Kol. 75 3. J. 20. 2 Cro. 341. Godb. 247. 
Cup. 84 3.% Vide Parhament, (L. 2.) | 
{If error in parliament is not tranſcribed in fourteen days, the 
defendant in error, on motion, ſhall be at liberty to take out exe- 


cution, if it is not tranſcribed and certified in eight days. Froft v. 


Des, in Sc. H. 1920. Bunb. 69.] | 

But the court will not dire the maſter to include intereſt in 
the colts to be taken on von profſing a writ of error returnable in 
parliament for want of tranſcribing. 2 Term. Rep. 58." 

80 in error in B. R. upon judgment in Ireland, only the tranſ- 
cript was removed, becauſe of the danger of the ſeas. 2 O. 535. 
Vel.118. Godb. 247. 2 Bul. 162, 163. 2 Kol. 126. 274. 
*Cowp, 8 4 3. ; | | 

If error be in B. R. of a judgment in C. B. tho the judgment 
ad the record, on which it is entered, be remo.ed ; yet the 
original ſhall not be removed, 1 Rol. 753. 1 7. F 

Nor in error of a judgment in Ireland. 1 Kol. 75 J. 1. 15. 

or is 1t neceſſary in error of a judgment in an inferior court. 
1 Rel, 753. J. 10. | 


[On 
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[On a writ of error, C. B. ſends up the very record, but B 1 
ſends only a tranſcript to the exchequer- chamber, and therefore 
the tranſcript muſt be brought back to B. &. to be amended by the 
original record. Rutter v. Redſtone, T, 3 C. 2. Str, 845.) 

But in error upon a judgment in an inferior court upon a ſcire 
facias againſt bail, the proceedings in the original action may be 


returned. K. Ray. 431. 


And when, upon error, the original, imparlance, . 1 of 
attorney, or other part of the record is not returned, the plaintiff 
in error may alledge diminutian, and have a certiorari for the part 
not returned. 1 Sal. 267. | 

{If exception is taken to the omiſſion of a word in a writ, plain- 


tiff in error muſt bring it before the court by certiorari. Dobfin 
v. Dobſon, P. 5G. 2. B. R. H. 19.] | 


And diminution may be alledged in error upon a judgment in 
Wales, in a county palatine before juſtices of oyer and terminer, as 
well as upon a judgment in Weftmin/ter-hall. 1 Sid. 40. 139. 14). 

So, if a different original, c. is returned, the defendant may 
alledge diminution, and return a true original, R. 2 Gr. 136, 
KR. Cro. Car. qi. 1 0 


So, if want of an original, Cc. be aſſigned for error, the defendant 


in error may alledge diminution, and have a certiorari. 1 Sal. 267. 
Or may by rule compel the plaintiff to do it. Tia. 3 
But, if neither the plaintiff or defendant does it, but pleads in null 
eſt erratum, judgment ſhall be affirmed. R. 1 Sal. 257. Hu. 76. 
If a certiorari is awarded upon diminution alledged, the de- 
fendant in error may enter a rule with the ſecondary for a retum 


of the writ, and if it be not returned at the day, the benefit of it 


will be- loſt. Vide Intr. 4. 1 Sal. 267. | 
But diminution cannot be alledged in error upon a judgment in 
an inferior court. 1 Sid. 40. R. 1 Sal. 266. 
Or upon a judgment in Ireland. Vide Intr. 4. R. cont. Sli. 214 
Nor after in nullo eſt erratum pleaded. 1 Sid. 139. Cr. El. 


84. R. to. 700. 1 Sal. 269. 2 Cro. 141. 


[The court may take notice that the record is imperſect, and 
award a certiorari for their own ſatisfaction before errors aſſigned. 
Belleau v. Scott, T. 7 G. Str. 440.] | 

[The court may award certiorari to bring the original before 
them ad informand. conſcient. cur. though no diminution is al- 
ledged. Franklyn v. Reeves, B 8 G. 2. B. R. H. 118.) 

And, after in nullo, Ic. pleaded, the court, ad informandum 
in matter of fact, and for affirmance of the judgment, may award 
a certiorari, 1 Sal. 269. Ho. 214. 

80, in all caſes, the court may award a certiorari for any part 
of the recard nat returned, or miſtaken ; for though the party u 
eſtopped by plea of in nullo eff erratum, the court thall not be. 
S ⁵³ A ͤĩ o ; 5 

[If an erroneous writ of privilege ĩs aſſigned for error, it mult be 
rought before the court by certiorari ; the recital in the declaration 
is not ſufficient. Drexw v. Roſe, T. 11 G. 2 Ld. Raym. 1398.) 1 


em, — © 2 


If to a certiorari return is made, that there is rg fuch writ re- 


maining in the office, and en a ſecond. certiorari retutn is made, 


that on ſearching the writs, there is ſuch a writ, the ſecond re- 
turn ſhall be taken to be true. Shipman v. Lethieullier, P.13G. 
Ld. Raym. 1476] | | 


A ſecond certiorari 
Merryfiadd v. Berrey, T. 13 C. Str. 765. Bawers v. Mann, M. 
2 C. 2. Str. 819. 5 | 

[After in nullo eff erratum pleaded, and argued, and allowed to 
be a confeſſion of the errors, the court on affida vit may award cer- 
tiorari for affirmance of judgment. Berkiey v. Howard, T. 5 G. 2. 
Hr. 907. „ | 
| . cannot be verified by a certiorari, teſted before the writ 
of error. Boxwers v. Man, M. 2 G. 2. Str. 819. Id. Raym. 

o | 
{The return 1 
as to me within is directed. Sullivan v. Seagrave, P. 12 G. Str. 


1 


If there is a materjal variance between. the writ of entry and 


the record certified, the record is not removed thereby: as, if it 
varies in the ſtile of the court. R. 1 Rl. 754. J. 50. R. Sho. 
145: | | | ia | 
If it yaries in the judges of the court. R. 2 Cro. 254. * 
Or ſays, in curia noſlra, Ic. where the judgment was in the 
time of the predeceſſor. R. Ny. 105. 6. 1 Kl. 754. J. 15. 45 
S/o, 186. 3. R. Carth. 158. * F | 
So, if it varies in the name of any party, his abode, or addition. 
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Or mentioas more or fewer parties. R. 1 Kol. 75 3. l. 45. K. 


1 did. 269. | | | 

Or a different ſum for damages, &c. 1 Rol. 754. J. 40. 

Or different particulars recovered. 3 Cd. 2. 4. 

Or different pariſhes where the lands lie. 2 Jon. 171. 

So, if the writ he directed to A. of a judgment coram wobis, and 
the record is placita coram B. and afterwards there is an entry that 
J. died, and A. was made chief juſtice. R. SH. 26 85 

lf error is ſued, and the record returned before judgment 
given. Semb, 1 Lev. 137. 


So, if the writ of error mentions a ſuit by bill, where it was 


by writ of privilege, or by original. R. Sal. 660. | | 
But if the wrir of error does not mention ſome things ſo fully 


as the record, the writ ſhall not abate for it; as, if it does not 


mention the party's addition. Per Taviſd. . 1 Sid. 104. Per 2 7. 
Dy. 356. 6. ER 


[If the writ is inter A. nuper de la fim. in com. Midd'. and the 


record is only nuper de Me fim, if Middleſex is in the margin it is 
well enough, Ingoldſoy v. Martin. T. 6 G. Str. 316. 


If it is of a judgment in Wales, or in an inferior court, in 


nn ei deforceat protefland», Ic. and it oinits the prote/lando. R. 
Id, 139. , 5 e . 2 25 
„ If 


ſhall nor be granted to reverſe a judgme . 


9 good. tho the acme of office is omitted, if it ſays, 


Kl. 754. J. 5. R. 1 Sid. 104. 193. K. Dy. 173. 6, 1 Cal. 


E/: 


— 
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If error of a Kar in quare impedit ſays quis in ws 17 

reddit judicii coram waobis, Wc. where the Judgment was before 
juſtices of aſſiſe. Dy. 77. 4. 

Or error is to a ſheriff without naming his name, of a judgment 

corau vobis, where it was before a former ſheriff. R. Med. Cu, 

615 , 

If a writ of error omits the title of the Judge, or that the ſun 
was by writ, &c. Dub. Godb. 248. | 
Ia writ of error has a material variance, it abares, and the , 
plaintiff ſhall have a new writ. 

And the plaintiff may, by motion, quaſh his own writ for ex- 

| pedition. (Vide 5 Mod. 67.) | 

So, if the plaintiff does not aſſign errors, and take out a ſeire 

 facias in the term, when the record is removed, it is a diſconti- 
nuance. F. M B. 20. G. Vide poſt, (3B. 14. 

So, if the plaintiff or defendant. in error dies, the writ abates 
Vide Abatement, (H. 33.) 

So the writ abates, if it does not mention the aſſiſe to be capt? 
Oc. et pofl_adjorn', tho the record is removed by it. R. Tel. 3. 

But the plaintiff cannot quaſh his writ of error upon a foreign 
ſuggeſtion : as, for want of all the parties, c. 5 Med. 67. 

if error abates, or is diſcontinued, after the record itſelf is 4 
moved, there ſhall be a new writ que coram wobis refidet. R 
1 Kl. 753. J. 40. K. Tel. 6. 

As if the judgment be againſt two, and a writ of error be 
brought ad damnum of one, and be abated for that variance, then 
coram vobis is the only proper writ. 2 Ld. Raym. 1403. Str 606.9 

So, if error is brought for error in fact, &c. upon a judgment 
in the ſame court. Vide ante, (3B. 1.) 

So, if a writ of error is quaſhed, where the writ was by one, 
when all the defendants , ought to have joined. R. 2 Mod. Ca. 

17. 381. 

: But if the record is not removed, there ſhall not be a new writ 
gue coram wobis, c. As, if a writ of error is brought before 
judgment given. R. 1 Rol. 754. J. 20. Vide ante, (3B.7.) 
So, if awritoferror is 3 for a material variance. Tel. 6, 

Vide fupra. 
So, if only the tranſcript of hs record was removed. R. 1 Rd, 
7575. J. 10. D. 3 O. 15.6, Vide ſupra. 

Vet if error of a judgment in Ireland abates, there ſhall be a 

new writ que coram wobis, tho only the cranſcript was removed. 
n. 

[Defendant cannot have leave to tranſcribe the record, (though 
plaintiff has not done it) to non proſ. the writ, and have the benefit 
of the recognizance. Anon, M. 17 G. 2. Will. 35.] 

[Rule to tranſcribe may be ſerved on plaintiff ha kelf, Barnes 
410.] 

[A non prof. ſigned for want of tranſcribing the record, ſhall be 
ſet alide, if final Judgment i is not e. Barnes 195] | 
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| When the record is removed, the plaintiff in the ſame term (3 R 01 


ought to aſſign his errors. F. V. B. 20 G. Lut. 354. 
And after errors aſſigned, he ſhall have a ſcrre facias ad 


20. G. 
And if he does nat aſſi ign errors, Sud hs out a ſcire facias i in 
the ſame term, the writ of error 1s diſcontinued, and the 4 285 
ut to a new writ, F. M. B. 20. G. 


Or the defendant may have a ſcire facias quare executionem non; 


Fc. and upon two nichils and judgment thereon, he ſhall have 
execution, tho” error is afterwards aſſigned. Carth. 41. 

If, after a writ of error allowed, defendant in error become 
bankrupt, his aflignees cannot ſue out a /ci. fa. quare, Oc. in their 
own names; but they muſt go on with the writ of error in the 
bankrupt's name till judgment. 1 Term Rep. 463. 

[But if plaintiff in error is dilatory, defendant muſt give a rule 


to tranſcribe ; and, if he will not, defendant may non proſ. writ 


of error. Goodright v. Hugoſon, 2 10 G. 2. B. R. H. 35 .] 

For there can be no ſci. fu. quare execut. non till the tranſeript 
of the record below is returned. Semb. Ibid.] 

80, if the plaintiff does not appear at the return of the writ of 
error, or aſſigns errors inſufficiently, being his own default, the 
; defendant may take out execution. Tel. 7. . 

*, if one plaintiff aſſigns error, he muſt do it in the name of all, 
except where the others are ſevered. Mod. Ca. 40. 

So errors mult be affi igned i in term, and not in vacation; ſor the 
court cannot then take notice of them, though they are material. 
(Vide Pr. Reg. 203.) 

do they muſt be aſſigned upon the record. (Vide Pr. Reg. 196.) 
$0 if, upon rule given, the plaintiff in error in B. R. does nat 
aſlign errors, and certify the record within eight days, he will be 
nontuited, \ 


[Writ of error cannot be non 1 profit without a rule to aſſign e er- 


or. Leith v. MiFerlan, M. 6 G.3. 3 B. A. 1772. 
llt the attorney for the vlaintiff 1 

. be ſound, the court will make a rule, that if errors are not aſ- 
ſigned Wichita curtaia tai after notice is fixed up in the office, the 
3 in error may ſign a non proſ. Leeds v. Power, H. 76. 

Ir. 417. 

(If ater plaintiff i in error, nor his attorney can be found, the 
court will order that rule to aflizn errors fixed up in king's 
22 office ſhall be good notice, Thompſon v. Baker, T. 8 G. 2. 

H. 130. | 

So, if « 3 takes out a ſcire facias quare execution non, 

be. after ſaire fect returned, the plaintiff af the day of return may 


. Dy. 77. 4. 3 


in error from [reland cannot 


i When it 
* ſhall 25 


| endum errores, returnable in the ſame or in the next term. F. NB. 


* 
. 216 


G35) 


aſſign errors by attorney. 


_ the re-alſignment. 
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The plaintiff may aden for error, an error in fact, er ent. 
ſhall jaw. F. V. B. 20 E. 
On error in fact aſſigned, plaintiff may cooclihs with an aver- 


ment; far defendant may put it in iſſue if he pleaſes. - Slees/hark; 


v. Lucas, M. 31 G. 2. 1 B. M. 410 
But he cannot aſſign both; for this will be double; . 1 Bol, 
761. J. 35. D. 1 Sid. 147. i Lew. 105. 76. 


As error in fact and in law cannot be both aſſigned on one writ; : 
fo, after affirmance- on error in law aſſigned, error cram wobl, ä 


and error in fact aſſigned, thall not be allowed. Burleigh v. "> 
ris, P. 7 G. 2. Str. 975.] : 
Neor can he aſſign ſeveral errors in fact. F. N. . 20 U. 
Vet he may aſſign ſeveral errors in law, and it will not be double, 
F. N. B. 20. E. 
Nor can he aſſign. an error in fact, if i6 was not aſiged before 
the ſcire facias. hid. 
80 he cannot aſſign error in proceſs after in nul eſt erratum 


pleaded, R. Go. EL 83. 


Nor error for want of an original; for the. party) eangot alledge 
diminution. R. Cro. Hl. 84. 

[If plaintiff in error means to take advantage of there beiug no 
bill, Sc. he muſt aſſign it for error, take out certiorari, and get 
it returned. Gradell uv. Tyſon, M. 13 G. Ld. Rm, 1441.) 


Tune plaintiff generally may appear by attorney, and aſſign his 


errors. 


But if he be in execution, he wult aſſign them in perſon. ENB 


ab. A. 
[Yet the court may. give 1 to a defendant, in e 
Rex v. Stapleton, T. 7 GC. Str. 443. 

All the plaintiffs. muſt join in aſſignment. of errors, for an aſign- 
ment by one is a diſcontinuance. R. 2 Co. 94. 

Fhod aſter a /cire. facias ad audiendum errares, they all, join. in 
R. 2 Cro. 94. 

Tho it be in a quare impedit, where the biſhop. i is only nominal, 
R. 2 Cr. 94. 

The plaintiff muſt put in a 
aſũ ned. N N. B. 20. G. 

And it ſhall not be general i in omnibus erratum oft, but it mult 
ſhow particularly erratum eff in hoc, ic. Fbid, | 

Yer general error, that judgment was given: for the plana 
where it ought to have been for the defendant, is well. 


bill, containing the ſeyeral errors 


Error way be en! in every part of the record. 1 Rob 760, 
4. 45. 
If the ament of erron concludes with an averment, prout” cur; 


conhd "it will be well, tho! it is error in fact. Semb,, 2 Lev. 73. 


But if error in fact be aſſigned, notoriouſly falſe, the attarne7 


may be fined. Sal. 516. | 
lf error be aſſigned on a miſtake in ſorm, the miſtake may be 
amended in the court below pending the writ of, erron. Doug. 114 
—1 16. (109—111.)* RP 
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«And this in u penal aQtion: Ii. ib. 


es the plaintiff cannot aſſign for error a matter contrary to che (3 B. 16.) 
record. 2 Cv. 28. KR. 1 Lev. 76. R. 1 Sal. 262. 1 Leu. 310. What mat- 
2 Gro, , | e 8 | ede ul 
Nor a thing, whereof he may have advantage by plea. R. 1 Rol. ign 
62. b 9 NT 5 84 4 RP | 
Tho judgment be by default. Dab. 2 Ou. 34. 

Or by complaint to the court of irregularity: as, that the ori- 
ginal, c. was not returned by him, who was ſheriff. R. 1 Sul. 


1 


265. 1 42 | | , 

2 a thing which was his own default, as a defect in his plea. 
Me. 692. WP 6 ; | : 2 

| Nor a thing, which tends to his advantage, if it was not by the 
court's default. R. 5 Co; 39. b. 1 Kol. 760. J. 10. 13. KR. Cre. 
Cer. 437. R. 1 Vent. 60. 2 Sand. 42. 45. EE 

[Error aſſigned, that defendant, an infant, appeared by attorney; 
plea, that defendant was of full age; demurrer, for that no place 
ſhewn where he was of full age. R. wenue as to full age, or other 
perſonal quality, not nereſſary; they are triable where action 
brought. Brett v. Minter. Str. 8.] | Av 

Error aſſigned, that A. who, on the firſt trial, was withdrawn 
in order for a view, was ſworn to the ſecond pannel, not allowed. 
Blewett v. Bainard, M. 4 C. Str. 70.) 2155 6 

[If the deſcription of the judges of aſſize, A. and B. iu. Ec. 
al capiend juxta formam, c. omitting the word afſi/as, yet, if it 
appears in other parts of the record, that they were juſtices of aſſiſe, 

i cannot be aſſigned for error, for it would be contradicting the 
record, Baker v. Thomp/en, M. 9G. 2. B. R. H. 166.] 

[Defendant in ejectment cannot aſſign, that being an infant, hie 
tppeared by attorney. Goodrigſt v. Wright, H. 3 G. Str. 25.] 

(Nor bail, matter which lies properly in the moutli of the prin- 
cipal. Wright v. Kitchingman, T. 5 G. Str. 197. | 
. N matter which might have been pleaded to the ſcire factas, 

id, h | . 
[I hat the judgment is entred quia widebitur inſtead of widetur, 

1 rot error; for widetur cur is no judgment, and is unplied in the 
iden confideratum eſt. Bellewv v. Scott, T. 7 G. Str. 440.] 

[That A. who was ſworn as a juror returned on the principal 
pannel, was not returned by the ſheriff; for it is contrary to the 
"yr Helbut v. Held, H. 12 G. Sir. 684. 2 Ld. Raym. 
1414. | | =” 

[That there is no vemire nor habeas corpora. Ibid.) | 

| That the defendant died before the day of ni/# pris, if the 
cord mentions that he appeared on that day. Plomer v. Webb, 
1 36.2. 2 Ld. Raym. 1415.. ]! | 

[1 hat the damages and cofts given by the court on demurrer 
Ire not ſaid to be given ex aſſenſu of the plaintiff. Semb, Tully v. 
Worker, P. 36. 2. Str. 867. ILA. Raym. 1570. m 


2 „ 
50 


8 


tute of jeofails, 32 H. 8. which extends to the crown in civil 


* 92 NL, x * * 
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fif judgment be entered ideo'con/. it is an abbreviation of ch 
fideratur, and as good as con/. eft for confideratum eff. rw ber y, 
Ofborne, T. 4 G. 2. Sir. 874.] eee 4 
In quare impedit brought by the crown, the original writ wa; 
\ returnable at a general return, the wenire at a day certain, dot 
error, not diſcontinuance but mifcontinuance, and helped by ſta. 


ſuits. Rex v. Epiſ. Miden. T. 3G. Str. 62a] 
Illn error out of B. K. in Ireland, for affirmance of a judgment 
in C. B. there, want of warrants of attorney on the writ of error, 
aſſigned, but ſet aſide. Chartres v. Cufaick, H. 5 G. Sir 141. 
[A judgment cannot be reverſed by the recital of the writ, but 
the very proceſs itſelf ſhall be brought before the court. Duciſ. 
Hamilton v. Incledon, MH. 6 C. Str. 225. q 
1 2 a peer is put in miſericordia, Ac. generally, it is not error, 
id.] | . | 
[The death of plaintiff in ejectment. Moore v. Goodright, P. 
4 G. 2. Str. 899.] | , 
[That a writ of inquiry does not bear teſſe in the hame of the 
perſon who is chief juſtice of C. B. for the court will not judi. 
cially take notice who are judges of C. B. Skipp v. Hooke; M. 
11G. 2. Str. 1080. Andr. 74. &. C. by the title of Hook v. Ship.) 
{That defendant filed warrant to defend by 4. his attorney, 
and that on the * N it appears he appeared, and deſended 
by B. his attorney; for it is contrary to the record. Bradburm v. 
Taybr, P. 18 G. 2. Wilſ. 85. : | 
{Plaintiff in error to a ſci. fu. quare execut, non. may not plead 
payment. Elmes v. Martin, H. 10 G. Nor that the damages 
recovered had been levied. Parker v. Stanton, H. 12 G. Su. 
679. 2 Ld. Rayn. 1414. 5 | 
[if iſſue was joined on ſuch plea, and found for defendant in 
error, he might take out execution; but not non prof. the writ of 
error till after a rule to aſſign errors. Ibid.] | 


(3 B. 1 7. Scire facias ad audiend Errores. 


If the defendant in error does not appear upon the return of | 


the ſcire facias, another ſcire facias iſſues. cor 
lf he does not appear at the return of the ſecond ſcire facios, the fas 
judgment ſhall be reverſed ; for two nichils'amount to a garmſh- ” 
ment, Tel. 113. Vide fot, (3 L. 9.) 2 and 
[On ſcire feci returned, if the defendant does not appear and the 
join in error, plaintiff. may put it in paper without taking out? 1, 
8 


rule to join in error. Thatcher v. Stephenſon, H. 5 G. Sir. 1400 
[Scire facias in error need not lie four days in the office before 
the return, though ſcire facias againſt bail muſt. Miller v. Tit. 
ratvay, T. 5 C. 3. 3 B. M. 1723. Groſs v. Naſh, J. 9 6.3 
. 4 B. M. 2439.] | 
If the defendant appears, the plaintiff muſt aſſign his errors, ff 
by rule with the clerk ſhall have day for it till another term. mn þ 
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And if he does not, the defendant may hare a ſcire facias quare 
 executio n, &c. and if. the ſheriff returns nic/il habet, a ſecond 
ſcire facias having fifteen days between the teſte and return. Co. 
El. 706. i a 

If the ſheriff returns /cire feci, or otherwiſe, at the return of 
the ſecond ſcire facias, the defendant may give a rule to aſſign 

his errors, and if the plaintiff does not aſſign them, the judgment 
ſhell be affirmed. Vide Intr. 4. 2 Leo. 17. 7 

{There muſt beva rule on the ſcire facias quare executio, Fe. be- 
fore there ean be a rule to aſſign errors. Mar/hal v. Cope, M. 5 G. 
2. Str. 917. : A . 

Cif 2 a are two defendants in error, and one only prays ſcire 
facias quare, Ec. and plaintiff comes in and aſſigns his errors, 
it is not error though poſſibly he might bave moved to quaſh it, 
but he has waved his objection. Nuo v. Coſtello, MH. 6 G. 3. 
3B. M. 1789.] 7 5 8 5 A, 

[If original plaintiff dies, pending error, his executor may have 
ſeire facias quare, Ic. out of C. B. before record tranſcribed ; af- 
ter, out of B. R. and plaintiff in error may have ſcire facias ad 
audiend. out of B. R. againſt executor. Barnes 432.] | 

lf upon the return it a ſcire facias, plaintiff aſſigns his errors, 
all further proceedings ſhall be ſtaid upon it; but where he ſtands 
out upon pleadings to the ſci. fa. execution ſhall go, if it be ad- 
judged againſt him. Gardiner v. Claxton, M. 7 G. Str. 390.] 

If a defendant in error dies, a ſcire facias goes againſt his execu- 
tor, and upon ſcire feci or two nichils returned, the plaintiff thall 
aſſign his errors, and, if it be erroneous, the judgment ſhall be 
reverſed. R. Tel. 113. | 

In error upon a guare impedit, if the defendant takes our a ſcir⸗ 
fatias guare executio non, c. which is returned ſcire fect at the day 
of the return, the plaintiff may aſſign his error, tho' the ſcire facias 
was general, and not ad afſignandum errores. R. Dy. 77. a. 

If the plaintiff in error was outlawed before error brought, and, 
after appearance by the defendant, he does not aſſign errors, the 
defendant may take out a capias utlagatum, and need not have a 
ſcire faciar. R. Cro. El. 706. | 

If the plaintiff, outlawed, appears to aſſign errors, he ſhall be 
committed, till he finds bail for the outlawry, and alſo for ſatis · 
fadion of the party. Cro. El. 707. | 55 
f the defendant in error, upon a judgment for land, appears 
ind is not the tertenant, a ſcire facias ſhall be awarded againſt 
the tertenant, before the judgment reverſed, or errors examined ; 
u, in error upon a fine againſt the heir of the conuſee. Dy. 321. 

So in error upon a common recovery. R. 3 Mod. 119. 

lf on error from Ireland B. R. had affirmed their judgment on 
2 collateral point, (that the paro/ might demur) plaintiff on 
deſendant in error's coming of age, could not take out ſcire fucias 
4d audiend. errores in B. R. in England ; but the record 2 | 

+ ve 
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have been remitted to Ireland.  Firteſeue A, v. Maſon, J. 186. 1. 
// ot ent, eee 


lf plaintiff below brings error to reverſe bis own judgmen, 
and does not proceed, the court will make a rule to affign errors in 
limited time, or his writ to be non pro/s'd ; for ſcire facias would 
here be improper. Johnſen v. Jebb, M. 6 G. 3. 3 B. M. 1772] 

»Scirt facias ought to be made returnable according to the n- 
ture of the original. ſuit below, as if the original ſuit was return- 
able on a day certain, and the ſci. Fa. on a general return or vice 
verſd, the /ci. fa. may be quaſhed on motion. Ld, Raym, 1413. 
Str. 694. 5 +> vo 


(5 B. 18.) Pleas to Errors affigned. 


(3 B.18:) When the defendant appears, if the plaintiff aſſigns error in fa, 


the defendant, may join iſſue upon the fact. 1 Lev. 80. 
=_ 2 7 in nullo (ft errutum, he admits the fact aſſigned for 
error. R. Tel. 57. R. 2 Lev. 38. | 

But if the fact aſſigned, ſor error is no error, in nullo eſt erratun 
is a good plea, for it is in the nature of a demurrer, and refersthe 
matter to the judgment of the court. R. Tel. 58. R. 2 Ou. 521: 
JJ OC OE RS. We 
As, if the error is that A. returned upon a panel, was after- 
wards ſworn upon the tales; for it is contrary to the record, N. 
2 Cro, 28. By 3 

That A. was returned in the panel and B. ſworn: She. 49. 

So, if the plaintiff aſſigns ertors in law, the defendant may plead 
in nullo eſt erratum. 3 „ 

After in nullo eſt erratum pleaded, if the plaintiff diſcontinue, 
he ſhall have no new writ of error, as he may where he diſcon- 
tinues before plea. (Vide Pr. Reg. 200.) | | 

If the defendant dies after in nullo eſt erratum ꝓleaded, the court 
may reverſe the judgment without a new writ of etror, for the will 
does not abate. Ho. 186. | | | | 
Aſter in nullo eft erratum, aſſignment of general error ſhall not 
be amended. 2 Mod. Ca. 304. | | 


So the defendant may plead a releaſe of errors, tc. Hi. 50. 
Aſp. Ent. 3 2. 20 | | 1 

[A releaſe of errors in the ſame inſtrument with the warrantof 
attorney, and dated in term in which judgment is entered, i 
good. Landon v. Pickering, M. 18 G. 2. Str. 1215. 

[A teleaſe of errors given after judgment, and an award of ex- 
ecution on a ſcire fatias, extends to the award of execution; but 
not, had it been given after the judgment, and before the ſcire fe 
- tias taken out. Per Hardwicke C. Marquis of Pavis's cafe, . 

1745. 3 Athyns 297. „3 8s 

So an heir in error againſt him, tho' he has nothing in the land 

1 Rol. 766. J. 15. | | * 
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| eror, a releaſe of one plaintiff -1 is 4 bar I! Mod. 135. 
$, if there are ſeveral judgments- againſt ſeveral | pal be in; 
411. J. 50. 


the others. R. 3 Mad. 109. 135. R. 6 Co. 


25.6 
Tho' they were all ſued en and for a perſonal thing. be 
1 Med. 109. K. 2 Cv. 117. 


4 


ſummons and ſeverance lie 3 in the original action. 6 Co. 25.4. 


on a judgment in partition; R. Cro. El. 65. 
A releaſe of errors pleaded aſter the efſoin-day, and before. the | 
fury die poft, muſt be puis darrein continuamec. R. 2 Co. 243. 


the plaintiff in error nil capiat per Breve, not that the judgment 
ſhall be reverſed, when it is erroneous. R. Mo. 50. [Cunningham 
r. Houſton, N. 5 G. Str. 127. Dent v. Lingood, H. 12 0. Str. 
bez] 

[Nor will the court affirm the N on the principle that 
the plea is a confeſſion ic was erroneous:. Cunningham v. Houflon, 
1 5 C. Sir. 127. Dent v. Lingwood, H. 12 G. Str, 683. 


pon the record. Femb. 1 Sal. 268. 


ad If error in fact is alledged, which does not — by the re» 

rd, nor is confeſſed by the party, the court ex Fe award a 
05, rirari ad infurmand conſcientiam. Per 3 J. Hole. cont. . 1 boca | 
on- 93. Mod. Ca. 113. 206. 

do the deſendant in error may plead, a fine after the 4 reco- 
un red and five years paſſed. R. 4 Rol. 766. J. 10 
wit v a releaſe by ehe demandant of his right in . bed tho the 

fendant has nothing in the land. 1 Rol. 966. l. 20. 
| not Ur baſtardy of the demandant, where it i material. 1 Rel, 


KI. 17. 

The ſtatute of limitations may be vlended. heuer v. Hophinſon, 

10 6.2. Str. 105. R. R. H. 345.], "On which the Judg- 

|; that-the plaintiff be barred of his writ,* | 

on error to reverſe a common recovery, a Anre- nent end 

Ne 2 to the ſcire facias, but a releaſe of errors.” Hall v. 
viach, J. 30& 31, G. 2. 1 B. M 3591] 

ku frequently happens, in the courſe of a ould that the nk | 

"nt among other things conſents, by rule of court to * 

it of error, which has 8 far the een 


Vor. \ Jan 3 A 9 297 255 — ; But 


jt fern! od har Jdgwen api thi, 1d bb 2 
95 : 
612. 1.12. 2 Cro. 117. 11 


reſpaſs, « and they join in error, a releaſe of one is a bar. 2 Rol. | 


But a releaſe by one of the defendants in erer, is no plea againſt 


For he, who releaſed, "oy be n 204 9 whe | 


$9, where there is judgment againſt ſeveral for a thing in the 
raly, a releaſe. of errors by one is no F che others: as, | 


lf a releaſe of errors is pleaded, ' the judgment ſhall be ”—_ : 


o, if the releaſe is miſpleaded, or found: againſt the 9 
te judgment ſhall not be reverſed, except en error er 


71 


ö mer judgment; oh Which error was broaght, with flag of erer · 
tion, till the writ of error determined, does not imply a 1 4 


n ee WELLS! lake bi Conn; * : 


| Fly 4 may alſo give judgment for tofts fot delay of execution 


chat when Fad ment ſhalf be affifted; 2255 writ diſcontinued, or 


from coſts. Doug. 75 3. u.“ 


| be affiried; the tranſeript i; remitted into B. R. which are 


derer theeranſeri 99 —— by mittimur to B. R. in | 
_ which iſſued the | 
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judgment; ypon a6 ef error; be armed the cont who 


2 225. 4 Mad. 121. 

d may 15 execution by capias, * farins, or epic wit | 
out a ſcire facias. Ov. EI. 507. Vide Executim, 6. 1.) 
By . 3 H. 7. C, ro;.enforced by 19 H. 7. c. 20. itis enaded, 


che party nonſuited on a writ of error brought by a defendant ot 
tenant, the perſon againſt whom it is ſaed obt, ſhall recover by 
coſts and damage for his delay and wrongful. vexation in the 
fame, by diſcretion of the Juſtices before Whom ſuch writ of er- 


ror is ſued .“. 
*"] be word damage *, es Ws, 0060 ſaimeching different 


And where the atlion is for the recovery of a debt, the intereſt 
ought two be the n of the damnge. Bid. Vid. Damaze 


hs debt FA 1 e, bail in error in the excheque . 
chamber are. not liable ro pay intereſt on the Judgment | betw 1 
the time of ſigning the judgment in B. R. and the affrmat 
of it in cam. furt. bor they are Rabl for Increft due fine 7 
to the affirmance- 2 erm Rep. 155... 0 

In debt on a judgment affirmed in error, the jury by uf 4; 
dathages may give intereſt on the ſum recovered: by the jadgn 05 
from the time. of Tigning it, where, by the praQiee of the ea g 
in which error is brought, ſuch intereſt is allowed | in cofls « ek 
the aſfirnnance. 2 Term Rep. 78.“ 0 

If judgment of C. 8, be affirmed in B. R the latter m 'S 

award execution. Chevp. $4 3.* *. 


But in a writ of error to the houſe of bk if the z 


Axtecutivy. Gg. 843 
8, formerly, in & 2 from B. K. in Freland u 


blequent proceſs. Id. 1bid.* - 
[If judgment in guare iMpedit, with damages to the patron, 

-effirmed, the dumages on the delay ſhall only be aſſeſſec at 

de df of the original damages. Biſhop of + 


Mercerr Company, H. 5 G. 2. Str. 025 - 
carer on a ſcire farias againſt an executor, execution is awardet, 


the * goes on with a, a e etiam, uud u 
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hb) agen hall be reverſed a1 the nl nod rnd fr 
dw v. Aylmer, J. 5 G. Str. 188.]; 


"he on action for words, if the jury on wit of i inquiry give 107. 


intitled to coſts or damages on the affrmance by 4 court of error 
of 4 judgment in his fayour, Doug. 209. 1.0 


who reverle it, ſhall give the ſame judgment, generally, as the 


401. 
As, if a judgment j in B. R. for the defendant is an js 
reverſed in parliament, judgment ſhall be there given that the 


403. Cirth, 180, Skin. 515. 
And if the parliament omits or . oak judgment, B. R. 


Sal. 403. 
95, if judgment i in C. B. for the deſendant in welvals | is reverſed 


206. R, 1 Sal, 262. 401. 


f. this court ſhall give the ſame judgment as C. B. oughe to have 
given. 2 Sand. 256. 2 Inf. 23. 4 laf. Ps R. 1 H. 15 
. 0 

So, if a judgment in Wales is reverſed there. 2 Sand, 257- 
len 61, © 


re. EL. 806. 
Zh if judgment in Ireland in ejectment for the defendant j is re- 
rerſed i in B. R. they ſhall give Judgment for the plaintiff. Sv. 
(a. 511. Vide Ireland (G.) 


commiſſioners aſſigned, K. 2 Sand. 256. 
12 judgment 1 in an inferior court is reverſed i In e in B. R. 


for dower, and for damages and coſts, and they two bring error, 
and A, dies, and his heir and B. bring new writ of error, and 


inquiry to compute damages from the judgment to the affir- 
dance. And if otherwiſe, on error brought here on judgment 
nt error in Ireland, B. R. will affirm as to the dower, and reverſe 


3A 2 


and coſts are taxed ar 1 /, and jndgwent to recover 

= judgment rag be reverſed i in ut.  Lamper v. Hatch, 7. 5 * 
Str. 934. „ 

* avewant is not a plaintiff within 3H. 7. r. 10. and is dot 


If the judgment, vpon writ. of error, be reveried; the caurt,. | 
inferior court at firſt ought to have given, 2 Send. 256. 1 GW. 
paintiff recover his term. 4 Mod. 127, 8. Ca. Furl. 57; 1 Sal, | 


cannot afterwards ive it, for by the firſt jud ment the court 
his executed its authority, R. 4 Mod. 127, Ful. 5 1 


in B, R. this court ſhall give judgment for the plaintiff- 2 Ov, 
So, if judgment in C. B. that the writ abate is reverſed in B. 


80, if the laſt judgment i in account in an inferior court is reverſ- 
4 in B. R. 2 cupias ad computandum ſhall be ſued out of B. R. R. 


SO, if a judgment in the Auftings is reverſed i in error before 
400. 

{If there is 3 againſt two tenants (4. and BYi in dower, | 

judgment is affirmed ; execution for damages and coſts muſt be 


warded againſt both plaintifls i in error; * there muſt be a writ 


N N B. R. . 


* 
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ge and dy hw, c. Kent's Y. Kent, 3 wh . 


971. B. R. H. 50. 
But if Ang ment in B. K is heed" in Eu 125 
the record ſhall U femanded by the fl. 27 E,, for ND 3105 
nc authority but to affirm or re vefſe the Judgnient of 
if it is upon a ſpecia] verdict. 1 Sal. 403. 

And therefore, if there i is judgment in treſpaſs” pos a . 4 
rer, for the defendant in B. R. which is reverſed in the exchequer 
chamber. the record ſhall be remanded," and B. R. ſhall award A 
writ-of inquiry, and that} give finat judgment t 'thereon. . 2 Gro, 
206. Tel. 26. 4 Mod. 125. Sal. 4. | 

80 the record thall be remanded where the plaintiff in error _is 
nonſuited or diſcontinues. 2 And. 123. 

80 if judgment in C. B. for the plaintiff f is reverſed in N. K. in 
error by the defendant, there ſhall be jadgiment for the reverſal 
only. R. 1 Sal: 26 © « 

If judgment is reverſed * error, che whole ſhall be reverſed : 
and therefore where the declaration is upon Teveral counts, and 
judgment for the plainriff, it cannot be reverſed for part, if there 
is error only in one count, and ſtand for the reſidue. R. 1 Sal. 
24. R. Carth. 235. 

Sb, ir ſhall not be reverſed quoad one defendant and remain 
ageiaſt the others who'are charged with bim: as, if there are three 

defendants, and one is an infant, it ſhall not be reverſed guad the 

infant only. R. Sti. 121. 125. 2 ö 

80, if one is dead. 1 Rol. 77. L. 12. | 

So; if it is reverſed for a ſault in one particular of the writ, it 
ſhall be reverſed for the whole. R. 1 Rol. 2. 1 Rol. 775. L 3. 
Ceo, C 47 15, ah 4 

But a judgment given upon the common law as to part, and 1 up- 
om a ſtutute as to other part, may be reverſed for ſo much as was 
founded upon the ſtature, if it is erroneons, and ſhall ſtand for the. 

_ 1 Sal. 2 

80 judgment in an information qui tam, Et. may be reverſed as 

6nd keen ah Rand for the king. R. Mo. 566. 

ee for common informer gives damages ſor gu 2 

| and cuſts d increment. the judgment for the. penalty may be n 
£ firmed, and for the damages and coſts reverſed. Frederick v. 2 
ub, H. 7 G. 3. 4 B. S's Cuming v. Sibley, M. 10 G. 3. 


724 


Cont. . 


* 


— 


4 B. M. 2489. 
8d a fine may be reverfed for part, and ſtand for the reſidue, ; 
R. Cro. El. 469. F. Jon. 3. R. Shin. 343. 

So a fine of land of antient demeſne, and other land, if it is ; 
reverſed for the latid-of antient demeſtie in à writ ot deceit, ſhall | 
ſtand for the reſidue. K. 1 Kol. 175.1. 35. Vide Antient De. 1 

Ene, (Es 2.) 

80 where there are di RinQ Judgments, one may be reverſed and f 
not the other; as, a judgment quod computer, and afterwards 2 0 
final judgment; if this is reverſed, the judgment quod compute! ju 

of 


Thall _ 1 Rol. 776. l. 40. 80 
9 7 


PLEADER, 


80, if error is brought upon the a . 
the judgment in ſcire facias, and the all ſadgmetit? re 
ed, the firſt all ſtand. 1 Rod. 776''l. 45. 

If ſeveral damages are given, it ſh l be teverſed for one count, 
and ſtand for another and coſts. R. 2 C 343. 

If judgment is reverſed i in error, the parry ele- reſtored to 
all he has loſt. 

And a writ of reſtitution ſhall be avail to jnquire what plo- 
firs the plaintiff, who recovered, has taken colore judicii predif, 
and for the damages found by ſuch inquiſition the defendant ſhall 
have execution, R. 2 Cro. 698. 


faying ſince execution; for the plaintiff might have entred' and 

taken the profits before execution ſued. R. 2 Cre. 698. 

And the writ of reſtitution thall not be avoided by bringing the 
value, for which the goods were ſold, into court, or paying it to 


Mad. 161. | 

Bur all profits a tempore judicii will be "IM K. 2 Cro. 698. 

So where the money appears upon record to be levied and paid 
to the party, the defendant ſhall have reſtitution wakowyy * og 
facias. R. Sal. 588. | * 
But there ſhall be no writ of reſtitution againſt a ſtranger to 
dle record, without a ſcire facias. R. Sho. 261. 

As, if a judgment upon an indiQtment for barratry is 8 


tion ſhall nor be awarded againſt the collector. R. Sal. 587. © 


a feoffment, and then the judgment is reverſed, a writ of reſtitu- 
tion ſhall not be awarded againſt the diſſeiſor or feoffee. Sal. 583. 


a writ of reſtitution ſhall not be awarded gol the ſheriff ** 
out a ſcire facias. Sal. 588. 


iſlye ſhall go; and if ſound for plaintiff in error, judgment will 
in the paper. Ogburn v. Berrington, M. 5 G. tr. 127. ] 


ance by attorney, takes out ſcire facias ad audiend, and on ſcire 
feci returned, enters the default; on produeing the record, judg- 
ment ſhall by reverſed, without making it a concilium, or putting it 


{The judgment on demurrer for duplicity of errors. a 

ſhall be an entry, u_ affirmetur. Jefry v. Wood, T. 7 G. Str. 
439. 

[lf the ſtatute of limitations i is a — 8 ſhall be, 
that the plaintiffs be barred; although defendant had prayed that 
judgment be affirmed ; for the court is not bound by the prayer 


gg I. H 1 6 0 


4 


And it is ſufficient to ſay all profits taken tals judicii withoht AY 0 


the defendant, for Perkaps they were fold under the value. . 


after the money levied and paid to the collector, a writ of reſtitu- 
lf the plaintiff after a recovery in ejectment is diſſeiſed, or makes | 


Il the money is levied by the ſheriff and not paid to the plaintiff, 


[If infancy be aſſigned, whereof the court | 8 A feigned 
be reverſed on return of the poffea, on motion, without argument 5 


Ulf plaintiff in error aſſigns infancy in defendant, and appear- 


in the paper. Walmſley v. Roſon, T. 17 C. 2. Sir. 1219] x 
| gnec 


of an improper judgment. Street v. in, M. 10 0 4 Sr. 


Na. Es 
— 


Pleas, 


in net claimed by the commun law. R. Mo. 554. 


party to the judgment. F. N. B. 18.1. 


3 Ab 


IH error is e the ſame ———— 
Ig facias de nue. hid. 

[Tf error is brought againſt the jadgmene, againſt teflarr, ant 
award of execurion again prom the hoſe _ de amel, 
and the other reverſed. Mid. 

If writ of error i quaſhed, the court gives . e 
2 error to take out execution. We v. e * 1 G. gx. 


obs 287.] e 2 2 
15 00 Proceeding in Eſchent, 


Re ſchon the plaintiff muſt count, chuv-the-Jard: wa held of 
2 * or his anceſtor, and the tenant died without heir. R. 
To —— 1, 2. 4 FA 
t the tenart was outlawed or hanged felony. Ef 
clear, pl. 6. F. N. B. 144. H. a tf 
And the writ ſhall ſay //penſus per collem, tho' the tenant died 
aſter judgment before execution. F. N.' B.-144, ß 
Ia bar tbe tenant ay; tniverſe the renure. 4 Co. 11.4. Ref. 


Eſcheat, pl. . 


Or plead chat the | land 3 to himſelf or another. Ref 
Eſcheat, fl. 3.5. 
Bat ſeiſin of lernte. alleged in the count & noraraenſable. 4 


0 . qa, 


13 D) Pooceeding in f falſe Judgment 


A WRIT of falſe ju ies where an erroneous judgment 
A dgment li 


is given in any court, not of record, in which the ſuicors are 
judges. F. M. B. 18. 4a. | 
Fal/e judgment lies for miſpriſion in a cuſtomary olaim, tho' it 


Upon a judgment in a court of record, there ſhall not be a writ 


of falſe judgment, but a writ of error. Vide ante, (3 B. 1, &c.) 


If there are no ſuitors, by whom the plaint may be certifed, 


chere thall not be falſe judgment : as, in @ copyhold court, in 


which, upon an erroneous proceeding, the copybolder myſt ſue to 


his Jord by petition,” F. . B. 18. H.. 


A writ of falſe judgment upon a judgment in the theriffs 
court is in the nature of a 'recer dari. F. M. B. 18. A. B. 
Upon « judgment in another court, not of record, it is in the 


nature of an accedas ad curiam. F. N. B. 1B. D. 


Aud it may de ſued by any vne, againſt whom falſe judgmer 
is given, his heir, executor, or adminiſtrator. - 

Or by tenant there by reſceit. F. N. B. 19. G. H. 

Or dy any one, who has damage, tho“ the other defendants do 
not join, as they ought to-do, in error. . Mo; B54. | 


And agaiaſt the party r the judgment and the eee FN. 


3. 18. C. 
Or againſt the tertenant only, without naming him who wi 


When 


PLEADER, 


When he mbgle record is Je he ph | 
4 hrs e, MEL nt errores, in ig error, 


Or, if the defendant hay the roll, Plaine ; 
180 3 ſeire e en Wa. TA * 10 40 


If the defendant makes defau — . A grand cape, 
Er. hall iflye agaipt bim. F. V. B. LM we 

And if be cannat ſaye bis default, I 7 00 default, 
the judgment ſhall be reverſed. B. 19, B. 

It's writ of falſe ng * or the db . is an, 
the Fs ſhall have a Aire Factor guare rennen g. F ä 
B. 18. E : 

The wris af falſe on ought to he ſerved | in court. 64. 


47 if che lord N to 23 Ls diflringas gere cu 8 
nan goes againſt him and; 

The writ, being ſerved, ſhall be a dune al procesdirg | 
there. 6 H. 7. 15. 5 | 


(3E) Proceeding in Formedon, 
(3 E. 1.) Proceſs. 


E DO ber k in difcender, „ or reverter. 
When it lies or nat, asd the aatute of the writ, Vide F. * 
5.211. L212, Ec. 

The proceſs in forwedon is ſummons, pra and petit cape, a8 is. 
dower. (Vide Com. Att. 217. Edit. 1695.) Vide ante, (2 T. 1.) 

At the return of the ſummans the tenant ar his attorney may 
caſt an efſoin, which ſhall be adjourned to the 1 5th day aſter. 

And every defendant may caſt a ſeveral eſloin, for dhe fl. M. 1. 
43. does not extend to an eflpia before amen, K. Hob, 8. 
Vide ante, (2 V. 19 

If the tenant does not appear at the return of the ſummons, or 
dy to which the efloin is adjourned, a grand cape iſſues. 

And by the ff. 32 H. 8. 21. and 16 Cer. 6. it ſeems that abs 
grand cape and ſummons reſpectiyely have return upan the g̃ch re- 
turn after the tele incluſive. 

Ar the return of the grand cape the tenant may ſave. his delay; 
by waging his ay of non wn ſummons, tc, Vide ante, (a - 4 _ 


(3. 2.) Count. 


I the tenant appears upon che ſummons, ar dey ls. gion by (3 E. 4 
eſſoin, or if he appears at the return af the grand cape, and the In formegen 
demandant, upon waging his law of nan ſummone, releaſes m7 in _— 


ul, thea the demandant tall count, 


. . "* — 
— : 
7280 
- 


(3 E. 3.) 


11 oven 


10 i rh in Uiſcender, if huſband aud Wiſe Wi bak i 
ia tail, the iſſue muſt demand as heir to both; if one was in tall, 
tile other for life; he muſt make himſelf heir to him i in ail only, 


ws N. muſt wake himſelf heir to him, wg was laft | 


ſeiſed by force of the entail. 8 Co. 88. 6. Ny. 216 4. F. N. 
B. 212. E. 216. C. Reg. 238.6. 


And muſt mention every one in his pedigree, Abd r ſeiſed, or 


had'a right deſcended ro him by force of che entail, 8 Ga 8. b. 
F. NM. B. 212. F. 

And eyery one, who was ſeĩſed by force of the cy; ou 10 to 
by named ſo and heir, or brother and heir, c. 80. 88, 1; 
N. B. 212. F. 

But if an heir, who ſurvived' his anceſtor; died before "Ne was 
actually ſeiſed, it is ſufficient to name bim ſon, without ſaying 
heir. 8 Co. 88. 5. F. NM. B. 212. F. 

Vet if he is named ſon and alſo heir, it does not prejudice. 8 
G. 88. B. but is a ſafer way. F. M. B. N 
So the demandant muſt ſhew him, who was laſt ſeilel to be 
heir to the doneg. 8 Co, 88,6. 

And it is not ſufficiene that he is named fon, if if he is not allo 
heir. 8 G. 88. 5. 

So, if the demandant claims as couſin and heir, he muſt ſhew 
how couſin. F. N. B. 216. C. 

In a formedon by huſband and wife, the deſcem muſt be il. 
ledged to the wiſe only. Hob. 1. Vide ſupra; | 

But if a ſon dies in the life-time of his anceſtr,th Codd not be 
named- in the pedigree. F. NMB. 213. "PAS 88.5. 05 
Car." 435. 

So, if a ſon ſurvives, 1 is 5 'ſoiſed * eie ive, his 
Nr oh need not ſhew- that he died without iſſue; but it is ſuffici- 
ent to'natne himſelf ſon and heir. F. NM. B. 216. C Reg. 438, 9 

"So, it is ſufficient, if it js not ſaid by expreſs words, that the an- 

cello is dead; for Jo and heir ſuppoſes 1 it. Reg. 243. a. 


In — in W the Cemandane _ to mention al 


In remain · mefne remainders. 8 Cp. 88. a. 


| der or re- 


A formedon in remainder muſt ſay. that the prior does died 


without iſſue. Reg. 2 


80 in formedon in reverter, as heir, he muſt mention his peligrs 
from the donor. 8 G. 88. a. 

And in formeden i in reverter, he muſt ee FL, eſplees in the 
donor and in the donee. F. NM. B. 220. C. 
If the tenant in tail diſcontinued, the formedon ſhall ſay, re- 
van Jus, if not, quod tenementa remanſarunk; 8 Co. 86. 4. 

But if the remainder is executed, the demandant ſhall have 4 

don in diſcender, without e er the cf remain · 

ders. 8 Co. 88. 4. Reg. 243.5 24% 4. uind 


— 


* 
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ene re or reverter, the demandant need 
nor name the; iſſues. of the donee, but ir is ſufficient to ſay, es gu 
the donee died without iſſue. Dy. 216. a. 8 Co. 88. 4. 


the reverter may be alledged to the wife only, or to e 
Hab. 1. : 
* — - #Y 


GE | 2) View. 55 


A 


' After count, the tenant may imparl. 


demand a view. Lut. 857. Vide ante, (2 V. 
And after view, may caſt an effoin, Vide ante. (2 FW: - 3. * 


the tenant may imparl. 
At the day by imparlance, the tenant wuſt plead or youch.. 


Abatement. 


$51. 6. 
0 a ſpecial plea : as a common recovery. My i. 

Gift after diſſeiſin, and à recovery by tie di eier feng to 
the gift. 

An exchange by the anceflor of the demandant with the anceſtor of 
the tenant for theſe-lands, and that the demandant has the * given 
in 2 (Vide Co. Lit. 366. Þ.}-. 

An eflate prior to the gift, and after the gift a remitter to the 
privy eſtate. 


the tenant, fc, in fee. 


0. Li. 372.) 

Or, a ** with warranty and afſets. (Vide G. Lit. 374. 
375. 384. . 

80, in forme don in remainder or reverter, a colluteral nN 
(Vide Co. Lit. 372.) 


Or, a fine and non-claim for foe years after tithe accrued. 8 ( Vide 


0. Lit. 372. 6.) | 
ee oY a wi with warranty, which deſcended upon the demandant. 
he lf the formedon is of à moiety, tho' it ſhews the uſes of the 


other moiety, the defendant need not plead | bur to the We de» 
wanded. Saw, 86. 8 | 


(3E. 5 ) Wouter 
If the tenant . a ſummons ad e iſſues 


againſt the vouchee, returnable at the ninth return after. (Vide 
Gn, Att. 217. Edit. 1695) | 


And in formedon in remainder, or reverter by huſband and wi 


And after imparlance (at leaft after a ſpecial imparlanes) way þ 
At the day given by eſſoin, the REO OK counts de now, and 


He may plead i in abatement, as in other real actions. Jide 
He may plead in bar the general. Woe. ame, Lut. 


That the donor 2vas ſeiſed after the gift, and made an eftate 1 


Warranty by way of rebutter. (Vide Co. Lit. 384. 5. 385. a.) 
80, in formedon in diſcender, a A with Proclamations. 4 Vide 


fd 


/ 994 Sh 


> f 2 5 5 — 5 , _— 
730 - Flip DER; 
- U 


And if nici is returned, an lar pluries, and then g Gu 

fub ſud periculo, and at the return of the ſeguat the vouchee may 

 * Then'the demandant counts againſt the youchee, who may im- 
parl, plead, and vouch over, Fee. „ oa ER NS 


(63 F.) Proceeding in Partition. 
N . (3 F. 1.) The Proceſs. 


2 HEN partition lies, between whom and how it ſhall be 


made, wide Parcener, (C. 1, &c.) 1 Þ 
The proceſs by partition is ſummons, attachment, and diftreſ; 
infinite. F. V. B. 62. M. 1 Brownl. 156. "rt, 
At the return of the ſummons, each defendant. may caſt an ef- 
ſoin. 1 Brownl. 156. ER MES. 
Or, if he does not, then at the return of the pore. On. 4... 
168. yy” 
If the defendant does not appear upon the pore, a diftringas ſhall 
iſſue, upon which he ſhall be amerced to five pounds, which ſhall 
be doubled zoties guoties. Comp. Att. 168. 5 
If one defendant caſts an eſſoin, the other may have another 
efſoin ; for the ff. I. 1. 43. does not extend to an aQion for 
diviſion of land. R. Hob. 8. | 
A writ of partition muſt. be againft the tenant of the freehold, 
Co. Lit. 167. a. Vide Parcener, (C. 6.) | 1 
But it is ſufficient, that the writ is general, tho it is by joit- 
tenants, or tenants in common. R. Co. El. 743. 759. 


(3 F. z.) Declaration. 


When the defendant appears, the plaintiff declares againſt bim. 
By /t. 8£ 9 W. z. c. 31. % 1. after proceſs of fone or attac. 
mem returned on a writ of partition, affidavit being made by any 
credible perſon of due notice given of the ſaid writ of partition 20 
the tenant, tc. and a copy thereof left with the occupier, Cc. 1t 


leaſt forty days before the day of the return of the ſaid pone or at ide 
tachment, if the tenant, c. do not, within fifteen days after ths An 
return of ſuch writ of pore, Qc. cauſe an appearance to be entered ſo thi 
in the court where the proceſs is returnable, then in default of ap- ments 


pearance the court may proceed to examine the gemandant fit 

and quantity of his part or purpart, and award a writ af partition 
accordingly. Vide 2 Bl. Rep. 1134, 5. 1 
Declaration by one parcener, or jointenant againſt the other. 
muſt thew how they are parceners or jaintenants. C. El. 64 
Vide ante, C. 34) © i | 

But not where they are tenants in common; for the claim by 
ſeveral titles, and one is not conufant of the ocher's ti -7 R. Oi. 
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80, if hey are parceners, c. a declaration, which ſhewy that 8 
u was the inheritance of the common anceſtor in tail, is ſufficient, 


ew ng hw th i ai commend, 379-6 
But if the declaration ſays that the plaintiff and defendant weve 

ſeiled in fee, where it is found, that the defendant has only in tail, 

the writ abates. R Co. El. 360. N | oh 0 


63 F. 3) Plea. 


To the declaration the defendant in ket we win detiet | 


But by the /i. 8 9. 3. 31. plea in abatement thall-nor be 
admitted in partition: | . 


And a writ of partition ſhall not abate by the death of defen- 


dant. ; | 
So the defendant cannot plead another writ of partition depend- 
ing brought by him againſt the plaintiff. R. 1 Brown. 158. 
Nor, aon demi ſic, for this amounts to 20 texent in/imul. R. 
1 Brownl, 157. | _ 


/ 


3 F. 4) Judgmen. | 


Alter confefſion of the action or iſſue tried for the plaintiff, | 


there thall be judgment quad partitio fat. Co. Lit. 169. 6. 
And thereon a writ ſhall iſſue to the eriff to make partition. 
O. Lit. 167. 6. | | My : 
Upon this writ the heriff ought to attend with the jury in per- 
lon. © Lit. ſec. 248. 


But now, by the ,. 8 9 W. 3. 31. if the ſheriff is ſick, Se. 


the under-ſheriff with two juſtices af the peace may make partition: 
And they are qbliged to attend, on pain of 54, and thall have 


fees, Cc 


The theriff, aſter notice do the parties, in their preſence, ij in- 


trreſe voluerint, muſt by the oath of rhe jury divide the tenements 
into equal parts, with regard to the value, and deliver one part to 
eich parcener in ſeveralty. CQ. Lit. 4265. 6. lf J 

$ he, who officiates as under-ſheriff with two juſtices, ſhall do 
under the ſt, 8 F 9 V. 3. R. per C. Bl. A. 6 GC ũůn.F. 

And if the manor to be divided lies intermiat wich other lands, 
ſo that the jury don't know the limits, quantity, Wc. of the tene- 


ments to be divided, and the owner of the intermixt lands will not 


hew the certainty of his land, yet the jury ought to make parti- 
uon as well as they can. Dy. 266. 4. 


alter partition made, it muſt he verurned to the court, under the 


ſeals of the ſheriff and twelve jurors. Lit. fec. 249. 


| After return of the partition by the ſheriff, there ſhall be final 
Judgment quod paryitio predida flabilis imperpetuum tent. Co. 


Lit. 168. 4. 2 Bl. Rep. 1159.“ | 
0 by the g. 869 9 IV. 3. 44. #no tenant enters his appearance 
vithin fifteen days after the return of the attachment, upon af- 
blarit of notice to the tenant, and copy thereof left with the 


renage 


* 
* - 
. 
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eee l 40 days before the return (Flr bs barons, 
ant) the plaintiff may declare, and the court examine his title 
Sc. and give judgment by default: with a writ of Partition 10 fe 
out his part in ſeveralty: 
And after ſuch writ executed upon eight d notice to the te. 
nant of the land; arid returned, judgment final ſhall be given, 
which ſhall- conclude all perſons after notice, tho' not named in 
the proceeding, and tho' the title of the tenant be not truly ſer 
forth. 
Provided if any within a year after judgment, or if infant, court 
nonſane, or out of the realm, within a year after it ror 
by motion ſhew a probable bar, or that the plaintiff had not tile 
to ſo much, the court may admit him to plead, Cc. or if he 
thews an inequality of on, the court 773 award a new par- 


mien, 


(3 G) Proceeding in Port blink "EN : 


WRI 4 perambulatione facienda lies, when two lords 

are in doubt of the limits of their lordſhips, wills, &c. and 
by conſent appear in c/ancery, and agree that a perambulation be 
made between them; their conſent ſhall be inrolled in chance, 
and thereupon a writ 2 perambulatione facienda ſhall be direded 
to the ſheriff to make perambularion, aſſump!” ſecum 12 militibu; 
Oc. per met. & diviſ, c. F. N. B. 133. D. 134. C. 

Or the king may grant a commiſſion to others than the ſherif 
to make perambulation. F. N. B. 134. 4. 

And if the parties cannot appear in perſon in c/hancery, 2 did. 
mus poteflatem may iſſue to take their conſent, which ſhall be cer. 
tified, and thereupon a commiſſion or writ ſhall be awarded. F, 
N. B. 134. C. 


© Bo it may be awarded to make perambulation of two or three 


counties. F. NM. B. 1 34. B. 

Sa to make perambulation of a foreſt. Vide Chaſe, (G. 1. 

The return upon ſueh wit or commiſſion * to aſcertain the 
diviſion by metes and bounds. 

And perambulation made binds. all parties to It and their hein, 
af the parties have a ſee. F. M. B. 134. A. 

But perambulation by conſent of the tenant bor. life dos not 
bind him in reverſion. F. N. B. 134. B. 


Proceeding in fone, wide oft, (3 K. 6.) 


(3 H) Proceeding in Prohibition, 


ROHI BIT ION is an aQtion: badet upon an attachment 
for a contempt, where the defendant proceeds aſter a writ of 
Prohibition ſerved upon him. 5 
Leave id declare in prohibition only granted, When m7 pul 
-Spelines tor prohibit ; not ! it inclines to che n 
Rep. 81. * ö | 
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1 on | ſhewing * the MY is go 1 . Blanik 
#reQed to declare, yet defendant may refuſe to accept it, and 
apply to ſtay, proceedings, and ſubmit ; and the court will ſtay 
proceedings thereupon, without coſts, Gegge v. Jonet, Hl * 2. 


Kr. 11 4 

ind he plaintiff muſt ſue qui tam, Ofc. 133 a contempe to 
the king is ſup 42 5 12 Co. 61. Vide Nyoſibution, (I.) 4 | 

"If ſeveral writs of prokibition are ſued againſt divers.perſons. in 1 9 
the ſame ſuit, he muſt declare 2 them en, F. N. 15 | = 
0. l. — pe 7: 

&, if the ſame writ is ſerved i in ſeveral counties, ang chey pro g 

ceed A Ibid. 1 

90 ſeveral cannot join in prohibition, where the compline is FE, 
ſereral. R. Cro. Car. 162. 

do the plaintiff muſt alledge a venue, where the prohibition was 
ſerved, and the proceeding in contempt was, otherwiſe 1 it will be 
error, though there was judgment upon a writ of inquiry and da- 
mages "XR." R. 1 Vent. 348. 350. Kaym. 387. 2 Jon. | 
128, | 

lla prohibition, the contempt is but form, and the. jury. need 


0 pot give any verdict abqut it, Stratford v. Neale, M. 8 G. Str. 

nd 432.] | | 

be If the iflue is on Paine who does not appear at trial, be 

7 mutt be called, and nonſuited; and if defendant puts in his record, | 

ed enters into his proof, as a vordict and judgment, it is irregular, and 

us, hall be ſet aſide. Gardiner v. Davis, . 2. 1 er 
300. 5 

Udi IB Ts vt 5 

cer · (3 I.) Proceeding in Quare Impedit. = 

1 69 The Proceſs. Nee ab, 

) * ALL writs of adyowſon of a church, wiz. right of advawſon, 

ot fuare impedit, and aſſiſe of darrein preſentment by a common 

perſon ſhall be in C. B. Reg. 29. 30. | 
bein, 1 7 a quare impedit by the king may be in B. R. or C. .. 
B. 32. E. 

£3 10 The proceſs in quare impedit is ſummons, nc en and diſ- 
nes. 1 Browwnl, 158. 2 Inſt. 1.26. 

And by the common law it was diſtreſs infinite. 2 Inſt. 124. 

But now by the Je. 52 Hl. 3. 12. Marl. if the defendant does 
bot appear, nor caſt an eſſoin on the firlt diſtreſs, or before, there 
dul be 2 t for the plaintiff, and a writ to the biſhop. 

* 7 Dy. 353-b. 1 Browwnl. 158. 2 H. 4. 1. b. 
writ Ibo upon the fummons or pone, the defendant was not ſums - 
1 noned, but nil returned. 1 Brownl. 158, 2 Inſt. 124. 
wy | 


By 


I 


rA PDE R. 


by the ff. Marl. the ſheriff ought to make ſummons by goo! 
ſummone ro, and return their nam̃es upon the original. 1 l, 
158. 4 HO 2 4 NEE | 1 . 
And if the ſheriff does not do it, Aiſceit lies againſt hin, 
1. Bre. 158; Dy: 353. 5. Ed 
The ſummons ſhall be ſerved upon the defendant, or a the 


_ church-door. 1 Brownl. 158. 2 Mad. 265. 


And if he; be not actually ſummoned, there thall not be Judge 


ment upon default at the diſtreſi. R. 1 Mod. 248. 2 Mad. 264. 


If there are two defendants, and one does not appear, Ct. 
upon the. firſt diſtreſs, the plaintiff ſhall have judgment and x 
writ to the biſhop, tho” the other defendant appears, and perhaps 
ſhall have a writ to the biſhop alſo. 2 Infl. 124, 5. R. Fend. 
tb. 136. 62! h . 

And if all the defendants make default upon the diſtreſs, the 
plaintiff ſhall have judgment againſt all; for all are ſuppoſed 
diſturbers. R. Mo. $1. OA 1 Eh 

But upon default after” continuance, there ſhall be à difringas 
Inſtead of a petit cape. 2 H. 4. 1. B. | E 

But before a writ to the biſhop, the plaintiff ought. to make 
title, and there ſhaſl be proceſs to inquire of four points. R. . 
81. Videpofl, (31. 11.) Shall make title. Bend. fl. 136. 207. 

At the return of the ſummons, or pore, the defendant way 
have the common eſſoin. 2 Infl.125. 1 Bronunl. 159. Vid 
ante, (2 V. 1.) 

Or an effom de nao lei. Semb. 2 Inſt. 124. 

And if there are ſeveral defendants, one may be eſſoined aſter 


another. 1 Brownl. 159. 


But the defendant ſhall not have an eſſoin de ſerwitio regis, in 
terrd ſand, or ultra mare. 2 Inſt. 125. 1 Brmunl. 160. 

Nor ſhall have protection, nor his age. 1 Þrozvnl. 160, 

So by the ,. 12 Ed. 2: fl. 2. after deſault and re-ſummons the 
defendant ſhall not have an eſſoin. K. Cro. Car. 341. 

If the defendant caſts an eſſuin, the plaintiff ought to adjoun 
it for fifteen days, otherwiſe he thall be nonſuited. 1 Brown! 
159. Dal. 81, 2. ; 1 

And at the day given by the adjournment, the defendant need 
not appear, nor before the return of the diffringas, 1 Brownl 
159. | . | NET NY 
By the common law, and now by the ff. Art. ſup. Chart. 15. 
in ſummonſes and attachments, there ought to be 15 days exclu- 
five at leaſt between the teſte and return, in which time, 2t 20 
mi les per diem, any one may come from the extreme part of Eng- 
land.. 2 Infl. 567. hs | 

By the ff. Marl. 52 H. 3. 12: in darrein preſentment, or qu" 
impedit, there ought to be only 15 or 21 days before the retu'®- 

Or a longer day may be given by conſent of parties. 2 bf. 
124. | | | 


But 


— Tr 
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ö G 
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But f cb conſent ought to appear upon record. bid, 

The n ought to be refted the ſame day it ĩſſues, chat 
chere may be no prejudice in reſpect of Japſe. Reg. 30. a. Bro. 
Nu. Imp, 151. et e 
(J I. 2.) Original. 


An original in quare impedit may be ſued de ectlefia, which al- 
ways impoits a rectory, or parſonage. F. NM. B. 32 fl. 

So it may be by common law, or at leaſt by the f. W. 2. 5. de 
capellis, prebendis, wicariis, Hoſpital, priorat abbar et alits do> 
'mibus, que ſunt de advocationibus aliorum. 2 Infl. 363. 2 Rdl. 98. 

And therefore of an archdeaconry.” R. 1 Lev. 205. 1 And. 
241. 

"The writ ought to name the advowſon truly as it is, vis. ec- 
c ſa, vicar, Wc. F. N. B. 32 H. 33. F. G. . 

Yet, if it be in the disjunctive, ad eccleſiam five hoſpitaP®, it is 
good. R. Co. El. 791. + SY | 

Yet the writ may be general and the count ſpecial: as, if a guare 
impeit be brought by him who has only a moiety of the advowſon, 
or the advowſon medie/atis eccleſiæ, the writ may be general, præ- 
ſentare ad ecclefiam, and the plaintiff ſhall count upon the ſpecial 
matter. F. V. B. 33. A. 5 G. 102. ö. 10 Co. 135, 

So, if the plaintiſf has only the nomination, collation, Ac. and 
not the right of preſentation, the writ ſhall ſay preſentare, and the 
plaintiff ſhall count ſpecially. F. M B. 33. B. C. D. E. and f 

it be nominare, it abates. 1 Brownl. 159. „ 

50 the writ may ſay generally, que ad mſtram ſpectat donatio- 
nen, and the count declare by what title. R. Cro. El. 241. R. 
3 Lev. 377. 1 Leo, 277, ; 

But if there be a diſtin patron and incumbent of one moiety or 
part of a church, and another patron and incumbent of the other 
moiery or part, the writ is good, if it is ſpecial preſentare ad me- 
dietat, fc. eccleiæ. R. 10 Co. 135. C. 5 

And ad reclor medietat', ur medietat red», is of the fame im- 
port. 4 C. 75. 5 

la what county it ſhall be brought. Yide Adion, (N. 1, &c.) 

if it abates by death, it may be brought by faurnies accompts. 
1 Brownl. 158. 5 
By ſummons and ſeverance lies, if one plaintiff will not ſue, 

id. | | 

So the plaintiff may have ſeveral guare impedits againſt every 

defendant. Vide aA (H. 24.) a EAT 


(3 I. 3.) Declaration in Onare Ionpedit. 


If one defendant appears before the athers, the plaintiff may f 
declare againſt him fimul cum, &c. 1 Rrorunl. 159. 5 res ad f 
A quare impedit ſhall be brought by the king, in Tight of his ag. init 


whom. 


Crown, or upon a title by /ap/e. 0 
| * 


ES 


2 
746 


„2 Wilfſ. 150.“ 


Sev. 118. 1 Leo. 205. 1 And. 241. 


cumbent; but then the plaintiff thall not have a writ to the biſhop 


Nor ſhall be removed if the plaintiff recovers. Hob. 319. Sav. 


not deveſted by the judgment in the guare impedit. R. 7 0. 


8 
. f 1 4. 
. 9 7 
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Or by a common perſon. Ts 
| 8058 who ie title may join. Mo. 184. 
A man who has the nomination, and another, who has the pre- 
ſentation, may join, if a ſtranger preſents. Ny. 48. 4. in ng. 
Or have ſeveral quare impedits, Mo. 49. Dal. 48, 
An executor or adminiftrator may have a guare impedit upon an 
ayoidance in the life time of the teſtator, tc. R. Saw. gg. Lil. i. 


"34; 3+ 
* 

* 0 
n 80. 
4 1 
0 


But this is where the adyowſon is preſentative ; for where it is 
denative, the turn goes to the heir, and not to the executor, &. 


. 
2 * 


If a grant of the next avoidance be to two, and one releaſes o 
the other, the releaſee alone may have a quare iupedit. R. Me. 
467. 8 42 G at AT 
A quare impedit is uſually ſued againſt the patron, who pre- 
ſents, the incumbent who was preſented, and the biſhop. 1 Bron, 
159. TEX 5 
But the writ does not abate, if the biſhop is bmitted; and 
therefore it will be well to omit him, if the church is full. Hb, 
320. V 

Vet the biſhop, if he is omitted, may preſent by lapſe, except 
when a ne admittas is ſued by the plaintiff within fix months. Reg, 
31. 2. G. Lit. 344. 5. Hob. 320. YE Ae 

Send. that the biſhop may preſent by lapſe tho” a ne admittas be 
delivered within fix months ; but he cannot admit the clerk of the 
party, or of any other preſented within ſix months. FN. B. 

So the writ may be againft the patron alone, omitting the in- 


to remove him, if he was admitted, pendente lite. Co. Lit. 344.6. 

F. N. B: 36. C, RY 1 . 
80 in a writ of a right of adyowſon, the incumbent ſhall not be 

named. Hob. 319. #7 Yeo 


109. f . ; 
85 it may be againſt the incumbent alone, where che patron i 
not diſturbed, nor has prejudice by the ſuit : as, in quare impecit 
upon an avoidance by ſimony of the incumbent. Semb. Lut. 1089. 
R. 3 Lev. 16. 206. . * 
So, in quare impedit by him who has the nomination to a church 
in the preſentation of an abbot, which comes to the king, and he 


preſents a clerk, without any nomination, the guare impedit tha 9, 
be againſt the incumbent alone; for the king cannot be a dif- 2 
turber. R. Dy. 48. a. IRS | : & 1 

So, where the incumbent is collated by lapſe, or is the on uce: 


diſturber. 1 Leo. 45. R. 2 Leo. 58. Sav. 1. 
So, in every caſe, where the intereſt or eſtate of the patron ! 


26. 4. | ; 


And 


„ 3 2 IR > OO TT, 
c ki THO YEW 1 
, 9 rd ot: * . * 


* 


%ͤ˖ A © 8 


And it is ſafeſt, not ta make more defendants than neceſſary. 

b. 320. * 1 
i” the patron is not named a defendant, when he ought, if it be 
not pleaded in abatement, it ſhall not be error. R. 2 Cro. 651. 

80, where the king is patron, it ſhall be ſued againſt the pre- 


ſentee only. Keil. 53. 2. : n 
The plaintiff in quare impedit muſt alledge a title to the adyowſon , (31 4.) 
in 10 one, from whom he claims by deſcent. Ib. 102. For 3 
a preſentment without a title to preſent is not ſufficient. Yau. 57. advowſon. 
And generally he ought to alledge a ſeiſin in fee. Vide ante, 
i 4 A 
But, that he was ſeiſed generally, ſhall be intended in fee. 8 
„„ 3 | 5 
So ſeiſin for life is ſufficient. Semb. 8 H. 5. 4. B. 
Or by purchaſe. | 5 
Or by grant of the next avoidance. 8 H. 5. 4. 3. Lut. 1. 
Or by grant of an eſtate for life, for years, or other particular 
eſtate. Semb. 5 C. 98. 2. | 8 | 
Or he may alledge a title to the advowſon in himſelf, Hob. 102. "© Y 
| And a title to the advowſon, as well as preſentment, qught to 
be alledged in the caſe of the king, as well as of a common per- 
fon. Yau. 57. | 35 „ 
$9 the king ought to alledge in what right he is ſeiſed. 1 Leo. 
227. 0 5 ; ; W . ; . | 
If the plaintiff claims by a gift in tail, he muſt alledge a title 
to the advowſon in the donor, and derive his title under the donee. 
Hut. 31. 1 5 2 
9, if the plaintiff claims a right to preſent againſt common 
right, he muſt ſhew the commencement of it: as, if he alled 
preſentations by turns, he muſt ſhew how this commenced, by 
preſcription, compoſition, or otherwiſe. Dy. 299. 3 Lo. 163, 4. 
Yer if A. was ſeiſed of à manor to which an advowſon, wiz. 
to preſent twice, belongs, Ic. it is ſufficient ; for this ſhews a 


peſcription, R. Dy. 299. 4. on : 
, do the plaintiff muſt ſhew whether the advawſon be appendant, 
at or in groſs. Semb, Lut. 1. Wau. 7, 8. 5 45x 


Bur if the king. intitles himſelf to a preſentation by a ſimoniaca 
contract, it is ſufficiept to alledge a preſentment by ſuch an one, 


ch (ui ce jure pertinuit, without ſhewing what title he had to the ad- 
he wuſon; for the king is a ſtranger to it. ,Semb. Lut. 1093. 
all 90, if the plaintiff alledges that he was ſeiſed of the 79 
lf ſelicet to preſent every br turn, it will be good. R. Me. 867. 


de the plaintiff muſt ſhew a title in himſelf before the avoid- 
uce; and therefore if the acceptance of a plurality, by which 
tie church is void, be alledged at a day before the grant of 


Jn 18 text avoidance, by which the plaintiff claims, it "will be bad. R. 

2 gier Verdi for the Plaintiff. Dy. 129. 6. Zend. pl. 179. 

| lf there are ſeveral plaintiffs, and they vary in title, the writ 
lates, R. Me. 184. 75 | 

1 J „. FE — 17 


* 
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It tenants in common make compoſition to preſent by turns the 
plaintiff in his count muſt mention the compoſition, before it is et- 
ecuted. ' Dy. 29. a. 

So, in every cafe where the plaintiff ſhews a right to preſent þ 
turn, he ought regularly to ſhew how ſuch right coinmenced, 
preſcription, compoſition, or otherwiſe. Sentb. Dy. 259.6, 41 

And it may commence between parceners, joint-tenants, and 
tenants in common, by record, or by deed. N. 1 Sal. 43 

But after every tehant in common has preſented in his turn, the 
compoſition is executed, and it need not be ſne wn. Dy. 29. a, | 
Sal. 43. ys 25 "yy 

So a compoſition by parceners need not be ſhewn ; for it muy 
be without deed. Dy. 29. 4. 1 Sal. 44. 

So, where the plaintiff elaims a turn to an adyowfon append- 

ant, he need not ſhew the commencement of the preſentation by 
turns, whether it was by preſcription, compoſition, or otherwiſe; 
for the appendaney imports a preſeription. Dy. 299. 

And the plaintiff may claim the entire advowſon when it is bi 
turn. R. 1 Brownl. 165. 1 

The crown has a prerogative right to preſent on the promo- 
tion of an incumbent to a biſhopric ; but where this happens in 
the caſe of a right in patrons to preſent by turns, it does not make 
a fern. 3. Milſ. 232. 

Where an act of parliament unites three churches, and gives 
the firſt preſentation to the patron of the churuch of which te 

Ning was of the higheſt value, without taking any notice of the | 
others, and it appears on che face of the declaration that a certan 
order of preſentation has taken place under the act of parliament 

Which has been acquieſced in, that is ſufficient ground for pte. 
fuming, that the order fet forth, is the true order according to ibe 
meaning of the act of parliament, 3 Will. 233. 

So in guare impedit by a grantee of the next avoidance, he mul 
fliew khat it is the next avoidance. Semb. Dy. 129. b. 


6315.) Phe plaintiff in guare impedit ought always to alledge 2 pt 
Muſt al- arte by himſelf, or i hls ele an ſome other under 
dge a Fre- Vhom be claims. Yau. 17: 57. 4 75 8 i 
MO © Tho' the advowſon be veſted in the patron 7 act of paris 
ment. Semb. 3 Lev. 436. Cont. 21 Fd. 4. j 32 Ts 
And regularly a preſentment ought to be alledged to have ber 
by him who has the inheritance. 5 Ce. 97. 6. 

And it may be alledged to have been by him, from whom ti 
plaintiff purchaſed. 2 nf. 356. | 
So, if a preſentment be alledged by a tenant for life, for ye 
8 other particular tenant, it is ſufficient for him in 7 

Ce. 98. a. | | 1 
Sv, if the plaintiff ſhews a grant of the next avoidance, 
alledges a preſentment by a grantee, it is ſufficient for him, 
claims under the grantor; for he preſented in right of the gr" 
. K. 5 Co, 97. b. Cro. Zl. 518. Mo. 456. Semb. Dy. 106.4 
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do in guare impedit, a purchaſer may alledge a preſentment by 
the vendor, 2 lift. 356. | 

80 in quare impedit by a tenant for life, or years, it is ſuffi- 
cient that the plaintiff alledges ſeifin in the leſſor, the demiſe, and 
z preſentment by the leſſee himſelf. Dub, Hob, 285. R. 1 Lev. 


130. | | | 
"The plaintiff may alledge preſentments by the grantor and the 
grantee of a particular eftare, and it will not he double. 5 Co. 
98. a. Cro. El, 518. IE g 
if the plaintiff alledges a preſentment, without a precedent ti- 
tle, he muſt ſay that it was tempore pacis. 1 Mod. 230. 
But he need not, if a precedent title is alledged, R. 1 Med. 


230. 55 | 
i a preſentment be alledged by a common perſon, he muſt 
{av, that the clerk was thereon inſtituted, and inducted. Bend. 
1 205, | | 5 
If by the king, or by him, who intitles himſelf by the king, 
lat he 2ras inſtituted, is ſufficient. Ibid. ; | | 
The laſt preſentment” regularly ſhall be mentioned, and there- 
fore if the biſhop preſents by /ax/ſe, upon the next avoidance, the 
patron in guare impedit ſhall make mention of that. 3 Leo. 18. 
Dol. 75. 9} AG 8 
Bur if there be an uſurpation upon the king, a grantee of the (11.6 
rext avoidance need not mention that, but only the laſt preſenta- Ang 4 
ton by the king. 3 Leo. 18. Hob. 140. R. Dal. 75. turbance. 
{The crown as well as a ſubje& mutt alledge a preſentation; 
and a commen lam retinere is not ſufficient. Rex v. Bi/hop of Lan- 
af, NM 8G. 3. 3.100817 7 
(But the want of it is cured by verdict. bid.) 


The plaintiff in quare impedit onght to alledge a diſturbance. © 

And if it be by an executor or adminiſtrator upon an avoidance 
in the life of the teſtator, a diſturbance in the life of the teſtator is 
luftcient, R. Saw. 95. Lt. 2. | l 

But he ſhall not ſay, in retardatione executionis teflamenti, R. 
dav. 95. R. 1 Leo. 205. | > 


(3 I. 7.) Pleas in Quare Impedit. 
To a declaration in quare impedit the defendants may imparl. 31.7. 
And afterwards may join in plea, or plead ſeverally. Bro. Qu. tn abate- 
lap. 157. 1 65. Ig. | x | , — 5 ment. 3 
The defendants ſhall plead in abatement, or to the action. 1 
An ordinary cannot plead in abatement, or caft an eſſoin, wit. 
ot making himſelf a diſturber. Hob. 200. . 
[n abatement the defendant may plead, that the plaintiff or de- 
fendant is miſnamed, or has a falſe addition to his name. Bend. 
109. 5 5 
Variance between the count and writ. Sal. $59. | 
t there are two churches, and neither without addition, Ec, 
#, that the church is — Vide Abatement, (H. 19. 1 
0 ; ; 3 2 $ : : 


1 


3 L. 8) 
Plenarty. 


church is ſull, and the plaintiff 


ſentment. 77. D. I. 11. c. 42. þ 2. 


ment of an ecclefiaftical rſon, he ought to the arp 
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80 the incombent may plead i in abatement that 9 one f 
not named a defendant, when he ought to Des 7 G. IS b. Mb, 
316. Vide ante, (3 1. 3.) 

But the 8 8 plead in abatement Gat the patron | * 
named. Hob. 

So he may p 5 another quare impedit depending for the ſame 
diſturbance. R. 1 Browwnl. 163. Vide Abatement, (H. 240 

So, tho' it is for another diſturbance for the lame Wala 


K. Hob. 137. 


Or adds another defendant. R. Hob, 1 38. | 
So he may plead in abatement darrein preſentment. Vide Aal 
. (H. 26.) 


So he may plead plenarty, ws che writ purchaſed, of 
the preſentment of the plaintiff himſelf. Th. D. . 11. c. 42. 7 | 
20. | 
Tho' he does not ſay, that the Bee was for e Th, þ 
D. J. 11.6. 42. / 20. R. by — law ; for by inſtitution and 
induction, or by inſtitution only, againſt a common perſon, the þe 
12 loſe his preſentation hic vic 
for ever, R. 6 Co. 49. 4. ag 
So he may plead plenarty for ſix months before the purchaſe of ot 


the writ, of the preſentment of the defendant himſelf, Th, D. 1 
J. II. c. 42. /. 22. | 


Or, of the preſentment of a ſtranger. Co; Ent. 5 7 


ac the common law plenarty before the writ for any time was bef 

2 good plea. 2 Inft. 360. 
at by the „f. W. 2. 5. it muſt bes plenarty for fix months, Ent 
And l ought to be fix months before the firſt writ, if u- | 
other _ be ſued by Journeys Accompts. Th. D. ah 11. c. 42. /, his 
$. aga! 
But generally plenarty i is no plea againſt che king. 2 706 of. 301. coll 
ho he claims in right of his ward, ec, and not in fure corong. F 

2 Infl. 361. K. 1 Leo. 226. lim, 


Yet, if the defendant alledges a right of adyowſon in himſelf, the p 
he may plead plenarty for fix months againſt the the king, Th 0 
N. l. 1%. e. 42. . 7 7. Du. /. 3. or by 

So, by the law, plenarty ſhall be a good plea againſt the queer, BW bee 


2 Inf. 361. 8 

| So plenarty, upon a collation by a biſhop by wrong, is no ple. 95 
R. 1 And. 243. Sav. 118. myer 
So, tho' the biſhop collated after a lapſe. Dub. 1 And. 243 If x 

If the defendant pleads plenarty, he muſt ſhew of whole | , * 

wh t 


And at what time. lbid. \ 
So, regularly, if the defendant es. loner of the 


patronage in him. Th, D. I. 11. c. 42. / 4, 5. 
So, 1 he 257 en of the e of himſelf 
ſuch an one. Fab. 1 


— 
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But a Jay patron. may -plegd plenarty of his own preſentment, 
without ſhewing a right to the patronage in him. W D. 1. 5 


+ 2 if it is not pleaded. Fon. 332. 


3 bar of a quare impedit, the biſhop, to ſhew he is not a diſturb- wh 9) 
plead, that he claims nothing but as ordinary. Co. Ent. | 
6.4 Hob. 198. 38 Ed. 3. 2. Keil. 43. 4. 

eme ordinary muſt diſclaim or admit hiwſel a diſturber. Heb. : 
310. Vide ante, (3 I. 7.) 

If he refuſes a clerk without cauſe, he is a diſturber. 1 Lim 2 5 4 

[If the biſhop pleads that the king made 4. dean of, fe. 
whereby he became poſſeſſed af the church in queſtion, he muſt 
ſhew that the church is a member of the deanery. Rex v. Heli 
bi fp of Ardmagh, T. 3 G. 3. Str. 837. ] | 

The clerk may plead, that he claims nothing but as penſona im- 
terſonat' ex pr ſentatidne of ſuch an one. 

Upon ſuch plea by the biſhop, the plaintiff may have judgment 
zpainſt him with a writ to the biſhop, but ceſſet executis till the 
other pleas are determined. Vau. 6. Hob. 320. Keil. 43. 4. 
"ide 234, 5. Vide poſt, 148 12.) | 

If a cefſat executio.is not entred, it is only form. K. 1 Rel. 363. 

And if there be riot a ceſſat executio, it is error, if execution be 
before the other pleas are determined. 1 Rol. 363. 

$0 every other defendant may plead guad non — Win, 
Ent. 709g. Vau. 58. 

But, if the biſhop diſclaims, and the plaintiff. does not. accept 
his diſclaimer, but will maintain him a diſturber, and it is found. 
againſt the plaintiff, he ſhall not have a writ to remove a clerk. 
collated. pendente lite, Hob. 320. 

If one defendant pleads non impedivit, a it is found again 
* there ſhall be a writ to the biſhop with a ceſſat executio till 

the plea between the others is determined. 1 Brownl. 159. 

do the plaintiff upon ſuch plea may have a writ to the biſhop, 
or by replication maintain the diſturbance in order to have dama- 
ges. Fau. 58, 

do the defendant may plead in bar a releaſe, | 

do the defendant may plead, that he is parſon imporſonee 44 
muerſe his reſignation. | 

If the incumbent pleads, that he is perſona impetſonata, he ought 
to ſay of whoſe preſentation. Hob. 320. 

9e ” defendant may plead in bar a preſentation upon title and 
averſe, 

But if the incumbent leads a preſentation of ſuch an one, he 
cannot make title except to oy ſame patron, by whom he was pre- 
ſented, Jon. 5. Hob. 3 I 

And therefore, if he Ns himſelf to be perſons imper ſonata of 
tte preſent ment of ſuch an one, the plaintiff may reply that he 
ru not preſented by him, R. Jon, 5. But it will be more 
formal to lay, that he is not perſona imperſonate, or to ſhew by 
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| ledged. Hob. 321. Yer the other way is ſufficient on a general 


So an incumbent by eollation. Hob. 319. 


tends to common perſons. 7 Co. 26. a. Dy. 1. 6. in nurg. 


but ſhall alſo make title to bimſelf. Hob. 3ig. Vide infra. 


by lag 


ful patron, where the biſhop preſents by laſe. Heb. 319. 


Vide ante, (3 J. 4.) 
Pau. 7. Vide ante, (31. 5.) 
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whom he was preſented, and then traverſe the piece af. 


demurrer. Hob. 321. io | f | 
So by common law the incumbent or biſhop ſhall not plead to 
the right of patronage ; for every one ought to plead apt matter, and 
he has nothing in che patronage. 7 Co. 26. a. Hob. 318. Jun. 
a Vet, by the f. 25 Ed. 3. 7. to avoid feint pleading in the pa- 
tron, the archbiſhop, biſhop, Qc. and poſſeſſor may counterplead 
the title of the king. N | 
And therefore every incumbent inſtituted and induQed may 
plead to the right of advowſon. 7 CG. 26. a. Hob. 319. 

So, if he be inſtituted; for by inſtitution the church is full 
againſt a common perſon ; and the ff. 25 Ed. 3. 7. by equity er- 


Otherwiſe, if he was only preſented. R. Dy. 1. 6. 

Or, in the caſe of the king, was only inſtituted. Hob. 319. 
Or, if after inſtitution. he reſigns, or is created a biſhop, pend- 
ing the writ. Dy. 1. b. inmarg. Hob. 319, |, 

Bur the incumbent ſhall not only counterplead the king's title, 


And muſt ſhew himſelf poſſeſſor. R. Dy. 293. a. 

So by the f. 25 Ed. 3. 7. an archbiſhop or biſhop, who collate 
3 may make title tu the patronage in a guare impedit brougit 

by the king. Hob. 318. P N 
So in a guare impedit by a common perſon, who is not the right- 


But an ordinary, who has not collared by /ap/e, cannot plead to 
the right, ſince the . 25 Ed. 3. any more than by the common lau. 
R. Hob. 319, Jon. 5. | | & _ 
In guare impedit the defendant is actor, and may have a wit 
ro the biſhop, if judgment be for him, as well as the plaintif. 
Pau. 7. | | | WO 

And when the defendant is actor, and requires a writ to the 
biſhop, he muſt make a title in himſelf, as well as the plaintil, 

id. ES „„ 
And therefore he muſt alledge a title to the advowſon. Yau. * 


A preſentation in himſelf, or another under whom he claim. 


But where the defendant has preſented, and his preſentee Is 
inſtituted and inducted, ſo that a writ to the biſhop for him 1s bet 
neceſſary, he is not then regarded as an actor. Van. 7, 
And therefore, jf the * - controverts the title, alledged by 
the plaintiff, and does not ſtand upon bis own title, he may allege 
a title pro forms, and that his clerk is inducted, without alleging 
a preſentment in himſelf. R. Yau. 8, \ 2 

So, if the defendant demurs to the plaintiff's count, woot 
adjudged inſufficient, the defendant ſhall have a writ to the 
ſhop, without making title. Dy. 24. 6 
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60, in a guare impedit by the king, if the defendant ſhews a 
aſe by the king's anceſtor to A. and that during his poſſeſſion B. 
preſented him, it is ſufficient, without ſhewing a title in B. for 
he ſhews the eſtate out of the King. R. 1 Leo. 45. 2 

If che defendant traverſes the title alledged by the plaintiff in 
þis count, the trayerſe muſt be of a matter nat only inconſiſtent 
vith the defendant's title, but which alſo deſtroys the plaintiff's 
tile, if it be found againſt him. Yau. 8. | 5 4 

As, if the plaintiff alledges ſeiſin of an adyowſonin groſs and a 
preſentation in himſelf, and the defendant alledges a ſeiſin of it 
25 appendant, he ought not to traverſe the ſeiſin in groſs, tho? it 
te inconſiſtent with the defendant's title; for if he preſented, 
tho' by uſurpation, he has a title, whether the advowſon be ap- 
pendant or in groſs. R. Yau. 9, 10. Semb, Dy. 78. b. 1 Les. 


154. 6 | 
55 he dught not to traverſe the ſeiũn of the advowſon. Jau. 


12. 
So, if he alledges ſeiſin of the adyowfon as appendant, and a 
preſentment, without ſaying that he preſented to it as appendant, 
he cannot traverſe the appendancy. R. 1 And. 270. Yau. 15. 
Bur, if the plaintiff alleges ſeifin of the advowſon as appendant, 
and a preſentment to it as appendant, the defendant may traverſe 
the appendancy, or the preſentment, for one or the other deſtroys 
the plaintiff's title, if it he found againſt him. R. Yau, Is, K. 
1 Lev. 154. | | | F 
So, if the plaintiff alleges ſeiſin of it, as appendant, and a pre- 
ſentment by the king by lapſe, and the defendant ſays, that the 
king was ſeiſed in groſs, and preſented, he ought to traverſe the 
appendancy. Yau. 1 3. | 3 
So, if the defendant alleges appendancy to other lands, Ec, 
Jau. 12. | 
So, if the plaintiff alleges ſeiſin in ſs, and the defendant 
chims as appendant, he ought to traverſe, that it is in groſs. Keil, 
51.6, Semb. Keil. 91. 3. Tho' there R. That be may traverſe 
the ſeiſin in groſs, or the preſentment, | a 
If the plaintiff alleges a vacancy by the death, reſignation, or 
deprivation of the fqrmer incumbent, and the defendant alle 
an ayoidance by the other means, as, by a ſimoniacal contract, We, 
be muſt traverſe the avoidance by death, &c. and not the ſeiſin, 
appendancy, c. Yau. 16. | 
So, if the plaintiff alleges a vacancy by death, and the defen-_ 
dant alledges an ayoidance by plurality, by which it belongs to 
nog by lapſe, he qught to traverſe the avoidance by death, 
_ demb. Sav. 78. g | | 


[On guare impedit by the king, for the next turn of a living 
wid by promotion ; if defendant confeſſes and avoids by pleading 
that the crown preſented A. who is ſince dead, and himſelf now 
preſented, and parſon impurſonee, he need not traverſe that the 
Church is vacant by the promotion; if he does, it may be paſſed 
der, and iſſue taken on the avoidance, Rex v. Archbiſſiap of 


So, 


&rdnagh, T. 3 C. 2. Str. 837. 
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„ If thi detzudünk by kis plex. ines 6 title fubfuhme te E 
plaintifs nde, Ke ticed nor traverſe it; for de ln wy 


avoids. Vid ante, (G. t. z.) Vs W Oy 
s, if the defendant alleges a feifin and preſentment ſubſequent 

to the preſentment alleged by the plaintiff. Yau. 16. 
the defendant alleges a ſeiſm and preſentment” by the king 
and the plaintiff by his replication alleges a grant by the king to 


him, and a preſentment by the grantee, and upon his death a pre. 
fentment of the king by lapſe, We. this avoids the preſentment by 


the king. R. Fon. 12. | 
[Subſeribing the articles need not be averred in the plea, nor in 
the declaration. Rex v. Archbi/lop of Ardmagh, T. 3 G. 2. Sy, 


* 


250 EO 
(3 1. 10.) Replication. | 


If the plaintiff replies to the defendant's title, it is not ſufficient 


to deſtroy the defendait's title, wirhout maintaining his own title, | 


V. au. 60. * 8 
Tho! the king be plaintiff. R. Yau. 61. 5 
But where the king's title appears, (being found by office or 
ther matter of record) there the king may relinquiſh his title, 
bein g eſtabliſhed by record, and traverſe the defendant's title, 
au. 63. 5 | 


If a biſhop pleads, nothing but as ordinary, and dies, another 
defendant may ſuggeſt his death on the roll, and pray that the 


plaintiff may reply, and if he be nonſuited, it thall be perempto- 


„. X. 59. 


(31. 11.) judgment in Quare Impedit. 


In a guare impedit by the king, the attorney - general may enter 
a volle proſequi, upon which there ſhall be judgment, guod defend- 
ants eant fine die. Town, Jud. 177, 8. | 

So, if there be judgment againſt the king upon a verdic or de- 


murrer. Townſ. Jud. 179. 


If the plaintiff is nonſuited, it is peremptory, and the defendant 
ſhall have a writ to the biſhop. 1 Brownl. 161. | 

And if any defendant bars the plaintiff, his action fails. 
Broxunl. 161, 162. | . 

In quars impedit by the king or a common perſon, if the ordi- 
nary claims nothing but as ordinary, there ſhall be judgment 
againft * with a ceſſat executio guouſ, &c. Hob. 198. Vid 
ante, . 9.) Toe 

If K plaintiff does not accept his diſclaimer, but maintain 
him to be a diſturber, and he is found fo, there ſhall be judgmert, 
and the ordinary will be ſubject to anſwer damages, Hob. 320. 
Vide Damages, (A. 3.) | | 

If it is found againſt the plaintiff, he ſhall be barred, and cu: 
not have judgment, or a writ to the biſhop, Hob. 320. wy 
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Though che biſhop collated. by lapſe, pendente lite, and fo the 
clerk collated ſhall not be removed. Ibid. — F . 
If the patron and ineumbent confeſs the action, or nil dicunt, 
e. there ſhall be judgment for the plaintiff, and. a writ to the 
biſhop. 1 55 Fr 

8 if judgment be given againſt them upon a demurrer. 

If a verdict in quare impedit be found for the plaintiff, the jury 
ought to enquire e officio of four points, vis. whether the church 
be full. 2d. Of whoſe preſentation. 3d. I he value of the church. 
4. How long vacant. Heil. 57. 6. 55 15 
And this 1s ſince the /t. W. 2. 5. not by the common law. Hob. 
2 2 „ 1 | 
g So there ſhall be a writ of inquiry, upon a judgment by de- 


fault, or upon a demurrer, to enquire of thoſe four points. Dy, 
241, 6, | | 


135. 4. | | 
And till this is executed, the writ to the biſhop ſtays, 1 Bro. 


Ent. 327. ; 55 
| bur an inquiſition which finds the church full of the preſenta- 
tion of a ſtranger does not hurt. Dy. 77. @. 

After a verdict before juſtices of aſſiſe, by the /t. N. 2. 3o. 
St. 12 Ed. 2. 4. 14 Fd. 3. 16. the juſtices may give judgment 
immediately, and award a writ to the biſhop. Dy. 76.6. 2 Infl. 
424. Dy. 135. 4. 260. a. Hob. 327. Y | 


Or it may be given in C. B. 2 Inft. 424. Kel. 57. B. Dy. 


135. 4. | | | | 

And error may be to the judges of aſſiſe, or to the judges of 
C3. Bo 3%4- | 
lf judgment be given for the plaintiff to recover his preſenta- 
tion, execution ſhall be by a writ to the biſhop. Vide poſt, (3 I. 12.) 


If it be given for damages, as it may be by the ff. V. 2. 5. ex- 


ecution ſhall be by F. fa. or elegit. 1 Brownl. 158. 
But not by capias ad ſalisfaciend*. Ibid. 
If in a quare impedit between common perſons, a title appears 
for the kiug, judgment ſhall be given for the king, and a writ to 
the biſhop for the king's clerk. F. N. B. 38. E. Bend. pl. 301. 
N. 1 And, 5 3. | 


do, in a guare impedit by the king, if the iſſue be whether the 


king is ſeiſed of the advowſon of B. and it is found that he is 
ſeiſed of two turns, and the biſhop of the other turn, and it ap- 


pears to be the king's turn, there thall be judgmeut for him. R. 


run. 164. Hob. 118. 


Bur if a title for the king appears by the defendant's plea, there 


not be a writ for the king's clerk, without the plaintiff's con- 
felon of his title upon record. K. Hob. 126. 2 Cre. 216. 
Judgment by the common law was only for recovery of the 
preſentation, and a writ to the biſhop. 5 Co. 58. 6. 
10 1 145 M., 2. 5, the plaintiff ſhall alſo recover damages. 
58. b, ES 1 5 : | 


Or after a verdict, if the jury omit it. Toꝛonſ. Jud. 191. Dy. : 


But 


745 : 


Fide ante, 
(31. 9.) 


8.38. B. 


For it ſhall be to one or the other at the plaintiff's election. ide 


f Ceritficate, (I. 3.) 


in # les; for it is within his province. R. Jon. 332. 


the plaintiff finds ple !ges in C. B. and has another writ, and the 
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Bat fince che ſtatute, the phintiff may wave the benefit of i, 
and take his judgment at common law. K. 5 Co, 59. a. 

When damages or Coſts are allowed in guare impedit, wide , 
(A. z. Damages, (A. 2, 3.) Ne 


(3 I. 12.) Writ to the Biſhop, 


' After judgment in quare impedit, the plaintiff or defendant, for 
whom the judgment is given, thall have a writ to the biſhop to 
admit his clerk, if he be not befo e inſtituted and indyQted, F. N, 

And it ſhall be directed to the ſame biſhop, who is defendant, 
F. N. B. 38. 1 Broonl. 159. ä | 

Or, if he be the patron, to the metropolitan. Dy. 353. . 


Or, if the biſh p is abſent, or out of the realm, to the guardian 
of the ſpiritualties. Dy. 350. a. 77. 4. | 
If the archbiſhop of Canterbury is p aintiff, it ſhall be to the 
archbiſhop of York. Per Holt, Sho. 329. 5 
It may be to the arehbiſhp upon a judgment in quare impedit 


But the defendant ſhall not have a writ to the biſhop, if the 
guare impedit abates for form, or falſe Latin. F. N. B. 38. H. 

So, if rhe patron ma kes default to the difiringes, he ſhall not 
have it, tho“ it abates by the incumbent's plea, F. N. B. 38. U. 
Semb. cont. Bend, pl. 36. 207. | f | 

So, if a quare impedit abates for form, miſnomer, or inſufficiency. 
F. M. B. 38. M. R, 7 C. 27. 6 LEY | 


If the ſheriff returns quod quer non inwenit pleg? upon which 


ſheriff returns tarde, if the defendant appears, and the phaintif 
makes default, the defendant ſhall not haye a writ to the biſhop, 
becauſe the quare impedit was never ſerved upon him. F. N. J. 

8. O. | | 
g So the defendant ſhalt not haye a writ to the biſhop, where he 
claims as parſon infurſonee. F. N. B. 38. J. 

W here there is another q-are imfedil depending for the ſame 
church againit him. F. M. B. 38. K. | 

So if the plaintiff is nonſuited, the defendant ſha)l not haye : 
writ to the biſliop before title made. F. M. B. 38. K. Rafe 
Qu. Imp. Eveſg. 2. 

Otherwiſe where the defendant has judgment upon a demurrer 
to the declaration, Dy. 24. 6. 1 75 

So, the plaintiff ſhall not have a writto the biſhop before he bu 
counted, tho all make default hut the bithop. F. N. B. 38. l 

So the king ſhall not have a writ io the bithop upon default, il 
title made. Kl. 559. ; : 

But the plaintitf ſhall have a writ to the biſhop, without mak" 
title, if the deſendant makes default upon the diringas. F 
38. V. Scmb. cont. 1 Brei. 158. Vide ante, (3 J. 1. p 


7 


mn admifit ; for it is only to recover damages. F. N. B. #7 G. 
0 
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If a Ln is awarded to the biſhop, he ſhall admit the clerk of 


the party, and remove all, who were admitted pendente lite, Hob. 
320. KR. 3 Leo. 1 38. K. Sau. 89. Hut. 24. . 
Tho' admitted upon the preſentation of a ſtranger to the writ. 
Hob. 320. 9 | | 
8 a preſentment by the king. Cont. Dy. 260. a. 364. a. 
But it is there ſaid that this opinion was not law. R. by 3 J. that 


the preſentee of che king or a ſtranger pendente lite ſhall not be 


removed without a ſcire facias. 2 Cro. 93. Teton 
If the plaintiff is outlawed after judgment, and the king pre- 
ſents by reaſon of the outlawry, and then the outlawry is reverſed, 


the plaintiff thall have execution upon the firſt judgment, and by 
writ to che biſhop ſhall remove the king's preſentee. R. by 3 7. 


Periam cont. S.. 89. | 5 | 

If the ordinary does nothing upon the firſt writ, there ſhall be 
an alias directed to the biſhop, which may be returnable, and 
upon this an attachment. Reg. 42. a. 80. F. N. B. 38. C. Dy. 


354. 6. 350. 4. 


And the ordinary returns the writ quod admiſit. Townſ. Jud 


192, . N 
"Or he may return quod non eff idonea perſora, ſhewing how. 


' Semb. Dy. 254. b. Br. j ud. 9. 


That the-clerk did not requeſt to be admitted. R. Keil. 71. b. 
But if the incumbent, of whom the church is full, be not a 


party to the writ, he ſhall never be removed. Co. Lit. 344.5. 
If the biſhop refuſes admittance upon a writ to him, an alias 


fluries and attachment lies againſt him. F. N. B. 38. C. 47. C. 


And there was a fine of 100. for a bad return upon the firſt 


writ, and an alias under the penalty of 1001. 3 Leo. 1 39. 
Or the party may have a quare non admifit, and recover his 
damages. F. V. f. 47. C. 21 H. 3. 8. 5. . 

A guare non admiſit ſhall be ſued in the county where the re- 
ſuſal was. F. WV. BR. 47. F. ; 


And out of C. B. in term, where the recovery was. F. N. B. | 


471.C | 
So, it may be ſued by the king in B. R. tho the recovery was 
in C. B. F. M. B. 47. D. * fa 
Or by a common perſon, if the record was removed there by 
error. F. V. B. 47. E. 8 | | 
So, it may be ſued out of chancery, in term- time or vacation. 
F. M. B. 47. C. | | PN | ” 
And it lies, if the biſhop refuſes, tho' he afterwards admits the 
clerk, F. N. B. 47. L. 1 „„ 
But the plaintiff ſhall not have his clerk admitted upon a guare 


And the biſhop may plead that the church is full of the pre- 
ſenment of ſuch an one, not party to the recovery. F. M. B. 


5. K. 


7 


„„ ; 
46 P LE AD E R. 
(3 K) Pleading in Replevin, 
(3 K. 1.) Procefs. Way 
JF a, man tortiouſly takes the perſon, or goods and chattel; of 
another, and detains them, a replevin lies, upon which the 
ſheriff ſhall be commanded: upon pledges to make deliverance of 
the fame perſon or goods. 1 | | 
By thg common law, the perſon of a man was replevied by a 
writ de hom, replegiando. Reg. 77. 6; | Yi 
So, by the common law, there was a replevin of cattle or goods 
by writ to the ſheriff. Reg. 18. 42. F. NM. B. 68. D. 
And replevin ſhould be brought by him who has the property, 
abſolute, or qualified in the goods, Vide Replevin, (B.) 
And againſt him who took, or commanded the taking, or both. 
2 Rel. 431. J. 5. 5 | 8 8 
If the ſheriff himſelf took them, it ſhall be againſt him by hi 
proper name. Rey. 81. b. | | 
If the writ of replevin be for divers ſorts of cattle, it ſhall be 
guare averia ſua, c. F. NM. B. 68. D. . 
If only for one beaſt, it ſhall be uare equum ſuum, or boven 
ſuum, fc. F. N. B. 68. D. © 
If a live beaſt and a dead chattel are in the ſame writ, the beaſt 
mall be named firſt, Reg. 81. 6. ; 
For what things, and when a replevin lies. Vide Replevin, 
A writ of replevin is in the nature of a ju/ticies. 2 Int. 140. 
It the ſheriff does not return, or does nothing upon the writ of 
Aom. repleg. or the writ of replevin, the plaintiff ſhall have an alias 
om. repleg. F. M B. 68 E. ö | 
Dr an alias replevin. Ibid. | 
| 2 the. alias uſually has this clauſe, wel cauſam nobis ſygnificts, 
Thid. — | | | 
But ſuch clauſe may be omitted in the alias. Ibid. 
If the ſheriff does nothing upon the alias, the plaintiff may have 
a pluries hom. repleg. which recites the alias, and contempt upon 't, 
and c6mmands that the ſheriff make replevin, or that be himſelf 
be preſent to anſw:r to the contempt, 2 H. 7.5.6. 
So he may have a pluries replevin. F. N. B. 68. E. 
And, if he thinks fir, be may have a writ of replevin, alias, and 
pluries, all at the ſame time. 1bid. | | 
If the ſheriif makes replevia upon the pluriet, he does not return 
the writ ; bur if he does not make replevin, he ought to return the 
cauſe. 2 H. 7. 5. 6. wr 
If upon the alias the ſheriff rerurns property claimed, a writ dt 
profrietate probanda.iſſues. Dy 173. a. Vide poſt, (3 K. 11. 
If the ſheriff does nothing upon the replevin, alias, and 


pluries, au attachment will lie againſt him, directed to the 
: | 9 corone, 


* 
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. coroners; commanding them, that they attach the ſheriff to anſwer 


80, if nothing be done upon the m. repleg. alias, and pluries. 
Reg. 78. 4. 7085 | 5 


cattle talen. Kit. 263. 4. R. cont. Sal, 581. * 26 
Or, that the cattle ure efloigned. Kit. 262. Sal. 581. © 
Or, dead. 32 H. 6. 27. B. FF 
Or, that no one /ſhewed him the cattle. Sal. 581. 


189. 4. 


V. B. 68. C. SE „ b 3 E 
[If A. brings Jomine replegiando for his wife, then alias, then 


fluries, to which defendant appears, and then capias in withernam 


v. Forteſcue, H. 23 G. 2. 1 VVilſ. 256.| 
If the defendant appears at the return, he ſhall be committed, 


ſhall not be admitted to plead. R. Skin. 61, 62. © 
mult firſt declare, and defendant plead non cepit ; and the bail is 


for defendant to appear, and if judgment againſt him, to render 
bis body, and be in cuſtody till he render the perſon, c. Barnes 


If after defendant's appearance, and before declaration, the 


plaintiff hall declare; and defendant take what advantage he can 


© 1b | 
Witernem lies upon a replevin b plaint. 9 Ed. 4.48.5. 
If a bailiff, upon a replevin by plaint, returns, that he could not 
hve a view, to make deliverance, the ſheriff ſhall inquire by in- 
queſt, and if it be found, that he could not have it, the ſheriff 
ſhall award a 2withernam, 1 Brownl. 167. 


peer, 11 H. 4. 15. 6. | 
lt is only meſne proceſs, not an execution. Sal. 582 


„ 


hn. rey leg. F. M. B. 69. B. Wes 

If upon a capias in wwithernam, or how? repleg. the ſheriff returns 
wn eff invent”, there ſhall be a capias in withernam for the goods 
of the defendant. F. V. B. 68. C. 11 H. 4. 15. 3. | 


1. I vpon a capiar in nvithernam, the ſheriff returns nulla Bone 
| Je capi poſſunt, the plaintiff ſhall have a capies and proceſs to 
. dulv ty. F. N. B. 74. ä | . a 


ſor his contempt, and in the interim make replevin. Reg. 91. 8 
To the ygplevin, alias, or pluries, the ſheriff may return, 5 


And thereupon the plaintiff may have a capias in withernam, ſo 
many of the defendant's cattle. Reg. 82. 5. F. N. B. 68 G. Dy. 


So, if upon a hom. repleg. it be returned, that he is eſhigned, : | 
there ſhall be a capias in withernam the defendant. Reg. 79. F. 


iſſues ; it is irregular, and proceſs thereon ſhall be ſtaid. Saunders 


without a capias in withernam, till he produces the perſon, and 


[Defendant may be bailed on cap. in wit tier nam, but plaintiff ' 


wife dies, the court will not on motion ſtay proceedings, but 


dC ae fies &, . 


And a capias in ⁊vithernam lies againſt the defendant, tho a 


The capias in wwithernam recites the return upon the replevin, or 


"I * ; 
OR YL 1 rie ; n * 
* * nnn 
: 0 ; ö 
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It upon 2 capiat in withernam, or hom' repleg*, or in replevin | 
he returns ces, fc. the perſon or cattle taken, they are Va 
pleviſable. R. Ray. 475. 7 H. 4. 7. 9 

But the parties may appear upon the wwithernam, and count 
Ec. D. Dy. 189. a. K. Ney 50. Vide ante, (B. 5. 

DOES if upon the capias in quithernam, the defendant pleads non cepit, 
| he may be bailed. R. Sal. 581. Shin. 337. | = 

And he is not eſtopped by the return of elongat” to ſay, quod non 
cepit. R. Sal. 581. Skin. 61. 76. 337, « ; 

And if the return of elangat be falſe, after judgment againſt 
the ſheriff for the falſe return, the defendant ſhall be bailed. Ray, 

Hy on replevin made by the ſheriif upon a paint in the county- 
court, the bailiff returns that the cattle are eſloigned, the ſheriff 
muſt inquire of it, and if it be fo found, the theriff may award 2 
wwithernam in the county. F. N. B. 69. C. 74. C. 1 Beer 167, 

And if he refuſe; to do it, there ſhall be a writ out of chancen 
directed to him to award a withernam., F. N. B. 69. C. 
And if he does not obey, there ſhall be an alas, pluries, and at- 
tachment. bid. 5 > 
So withernam lies in ſecond deliuerance. 1 Broxunl. 167. 
If the ſheriff refuſes a 2vithernam, an attachment lies againſt him, 
and a difiringas directed to the coroners. 1 Brownl. 10). 
If a mihil be returned upon the wwithernam, an alias and pluries 
go, and ſo in infinitum. 1 Broxunl. 167, 5 5 
Aſter a withernam awarded, if the defendant pavs all damages 
to the plaintiff, he ſhall have reſtitution awarded. R. Oo. H. 162. 
T i. 46 v. 46. | | „5 
But it is no good return for the ſheriff upon a replevin quad 
mandad ball vo gui nul dedit reſponſ', or no deliverance malle; ſor 
by the f. t. 1. 17 the ſheriff ought immediately to enter the en 
franchiſe and make deliverance. F. V B. 68. w7. 
Tat the cattle are inclaſed in a purk, fortreſs, Wc. 8 H. 4. 


19. 4. 


| | | | | | 
(3 K. 2.) By the /t. of Marl. 52 H. 3. 21. fi averia capiantur, Wc. vict- or 
By plaint, _ ws TOY 5 4 1% en deliberare poſſit, fi extra liber- ca) 
 tates, Ofc. et fiinfra, c. 5 4 5 - 

And upon this ſtatute, after plaint to the ſheriff, he by paril or Dul 

precept, may by his bail iff replevy them. 2 Infl. 1 39- F. N. B. 5 

69. E. Per Lit. 9. Ed. 4. 48. 6. | by t 


And it is not neceſſary for him to ſtay till the county-court before 
he makes plaint, if the plaint is afterwards entered there. 2 Inf 
139. O. Lit. 145.5. 9 Ed. 4. 48. 6. | N 
And the ſheriff ought upon plaint to make deliverance of the 
cattle, tho' he himſelf took them. 2 Inſt. 139. Ss 
And the plaiut ſhall be gue A. B. (naming the ſherift 's proper 
name) cefpit. Ibid. 1 Poke 
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80 he may make deliverance, tho the goods or cattle are bore 8 
the va lue of 40s. Ibid © 

Tho! after the taking = afe conveyed intoa franchiſe. 2 tft 

140. 

je if they are taken in a franchiſe, and upon a precept the ink 
if of the liberty refuſes, or neglects, to deliver them, the theriff 
may enter the franchiſe and repfevy. bid. 

So he may upon a writ of replevin. Ibid. 

And therefore upon a writ of replevin, it is not a good return, 
that the bailiff uf the franchiſe nullum dedit NETS or the like 
matter. Reg. 82. F. NM. B. 68. F. 

So the ſheriff may fake ſuch power for his aſſiſtance AS be | . 

pleaſes. 3 H. 7. 1. : : 

By the Hf. W. 1.17. if the cattle are drove to a caſtle, or fvrrels, 
and there detained contra vad et pleg, after demand the ſheriff ſhall 
make detiverance. 2 [n/t. 192. 

do if they are drove into a houſe, te or other place fortified. 

2 Infl. 19 

Ya Pu ſheriff, or his ba liff, may cake the þ1ſſe comitatus wih 
him to make replevin. IBI. 

And no perſon, eccleſiaſtical or temporal, abovg the age of 
fifteen and under ſeventy, is exempr, but wuft aſſiſt him. 2 aft. 

And therefore the ſheriff cannot return, that the aliens ef- 
loined into a caſtle, Ec. 2 Inf. 94. 8 H. 4. 19. 4. 

But the ſheritf muſt not uſe force, before 2 demand of deliver- 
ance, 2 Infl. 193. 

Nor ean he break into the bouts or cloſe, if there i is a door or 
gate open, 2 Rol. 552. J. 35. 

Otherwiſe, if the owner at the door, c. by force hinders his 
e!try, 2 Rel. 265. J. 37. 

By cuſtom in the county of Northampton, in the abſence of the (3 K. 3.) 
ſheriff's bailiff the frankpledge may make replevin. 2 Inft, 139. By cultors, 

By the cuſtom of London, upon ſecurity for return of the goods 
or the value, the ſheriff ſends an officer to appraiſe the goods, if he 
cat, and to deliver them to the plaintiff, Fr. Lon. 10. 

By cuſtom a replevin may be granted by the hundred court. 

Dub: Fal. 580. d 

But a cuſtom, that goods taken in London ſhall rot be replevied 
by the king's writ but only in London, is not good. Dy 245. 6. 

_ therefore a return of ſuch a cuſtom was diſallowed. Dy. 

14 

Wa cuſtom, that a replevin may be granted in or out of court, 

knot good ; for it cannot be but in courr. R. Sal. 580. 


I the plaintiff is nonſuited in replayia a e e {3 Ka) 
wards taken again for the ſame cauſe, he may have a writ of fe- RY 


ad deliverance for his cattle or . F. . 7 D: rn, 
Whether | 


752 


When a 
bond, wide 
Replevin, 
(D.) 


was. 2 Inſt. 341. 


the cattle taken by the 20it/ernam, but of the firſt cattle, 2 , 


| habendo was returnable upon the former writ, 2 Rel. 07. 


avows or makes conuſance like as in replevin. Co. Ent. 585, 


K. 1 Sal. 95. 2 Inſt. 341. | 


take pledges, is will be error. R. Cro. Car. 594. 
ſheriff. R. Co. Car. 446. 


eute with effect, and to deliver the perſon and his goods. 5 H. 


nichil, there thall be a ſcire facias againſt the ſheriff quod reddat! 
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Whether the nonſuit is after, or before avowry. . IId. 
And this writ of ſecond deliverance is a judicial, and not ar 
ori . writ, which was granted by the A. V. 2. 13 Kd. 1. 2. 
2 Infl. 3414. 55 | 
And this writ ifſues out of the record, upon which the nonſuit 


And it muſt be conformable 7 the firſt record. Did. 
And therefore, if 2vithernam was awarded upon an effoinmert 
of the cattle after nonſuit, the ſecond daliuerance ſhall nat be of 


So it muſt be reſted upon the ſame day, upon which the elan 
If the plaintiff declares in ſecond del:werance, the defendant 


And the ſecond deliv-rance will be a ſuperſedeas to the retors J. 
Bendo upon the firſt writ but not to the inquiry of damages; for 
theſe are given by the f. 21 H. 8. 19. for coſts on the firſt uri. 


[It is not taken away by 11 G. 2. and is not a ſuperſedes to 
writ of inquiry of damages on flat, 17 C. 2. but after writ of 
ſecond deliverance, defendant cannot proceed on retorn. haben, 
Barnes 427. 


(3 K. 5.) Pledges, when found. 


By the ſt. V. 2. 13 Fd. 1. 2. the ſheriff, before deliverance 
made of the goods oughr to take pledges ad proſequend” et pro re 
torno habendo (if retura be awarded) otherwiſe. he ſhall anſwer 
the price of the goods, Co. Lit. 145. b. Vide ante, (C. 16.) 

And therefore, if upon a writ of replevin the ſheriff does not 


And for his default an action upon the caſe lies againſt the 


Or againſt the bailiff of the franchiſe. 2 Inſt. 340. 

The high and under-ſheriff, and replevin clerk, are all an{wer- 
able to the defendant in replevin for the ſufficiency of the pledges 
de retorno habendo. 2 Bl. Rep. 1220.“ | | 

And by the ,. V. 2. 2. ſi ballivus non habet, unde reddat, riſu. 
deat ſuperior. Ibid. _ | | Py 

So in / omine relegiundo the plaintiff ſhall find pledges to proſe- 


.. 
8 So, if the ſheriff takes inſufficient pledges, be ſhall anſwer, u 
well as if he takes none. 2.1nff. 340. xi 

And therefore, if the plaintiff is nonſuited, c. and upon ti 
retorna / abendo the theriff returns e/ongata, the defendant ſhall hae 
a writ for the cattle or goods of the pledges. 2 [nft. 340. 

And if upon the writ againſt the pledges, the ſheriff rew 


averia vel catalla, &c, 2 Infl. 340. Hut. 77. Of. B. 285 
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Money depoſited in lieu of pledges is not ſufficient. R. Oo. 
Cer. 446. Jon. $76: : 05 05 

Vet, one pledge is good, if he 1s ſufficient, for it is at the peril of 
the ſheriff, that he takes one or more pledges. Cro. Car. 446. 

And if the writ is removed by recordari, when the ſheriff had not 
taken pledges, the court may take pledges, at any time before 
judgment to avoid error. R. Mar. 46. Ney 156. 

hut upon a replevin by plaint, pledges are not neceſſary. Cro. 
Cer. 594. for the omiſſion is not error. R. Jon. 439, 

And if the plaintiff is nonſuited, and the ſheriff returns elongata, 
the defendant ſhall not have a writ for the cattle of the pledges, 
becauſe the pledges do not appear to the court. 2 Inſt. 340. 

Yet, if they are ſound upon a replevin by plaint, a ſcire faciat 
lies againſt them, if return is not made. R. 3 Mod. 57. K. in C. B. 
Hil. 3 Geo. inter and Sheers. Vide poſt, (3 L. 17.) 


4 


(3 K. 6.) Replevin how removed. 


If the replevin be in the county by writ, it may be removed by (3 K. 6.) 
pore into C. B. or R. R. F. N. B. 69. M. By pone. 
And may be removed by the plaintiff without cauſe, F. N. B. 
69. M. 5 3 
And by the defendant with cauſe, but not without cauſe. F. N. 
B. 70. A. 6 | - 
But the replevin remains before the ſheriff, till removed by pore, 
or other writ ; for the replevin, alias, and pluries, are all vicontiel. 
, | | : 
And therefore, if the ſheriff returns upon a pluries, that he has 
| made deliverance, B. R. or C. B. cannot proceed upon it; for the 


$ not parties have no day in court by the writ: 2 H. 7. 5. 6. 
if a plaint is removed by pone or recordari into B. R. or C. B. 
| the the plaintiff muſt delare there de novo, otherwiſe the defendant 


hill ſue out a writ de retorno habendo. F. NM. B. 71. A. 

And nothing ſhall be removed but the plaint, tho' iſſue is joined. 
F.N.B. 71. A. e 5 | 
And the plaint may be removed, tho the plaintiff has diſcontinued 

there. F. W. B. 91. A. | | 


fer | 5 

If the replevin is in a court of record, that may hold plea in ( K 7.) 
proe- replevin, it may be removed by certiorari. 3 Mod. 56. By certio- 
H.). rart. 


Ard it cannot be removed out of a court of record except by 
certiorari, Per King C. J. Hil. 3 Geo. | 

The' the plaint was begun in the county, hundred, Ec. and 
therwards removed into a court of record. Per King, Ibidem. 

After removal the plaintiff may declare de novs in B. R. or C. B. 
o the plaint removed is tranſmitted there by mittimus. Bro. R. 

bg. 5 | 


Ver. V. 30 1 If 


ad curiam. 
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K. 6) If the replevin be in the county by plaint, it yy be rende 
By e, into C. B. or R. R. by recordari. F. N. B. 76. 
recordari is And this by the plaintiff without caſe | in When, and by the 
ancient de- defendant with cauſe. F. N. B. 70. 3 
meſne, vide Tf the ſheriff returns the gecorduri, tarde, the pare have 
_ * ' an alias recordari. F. NM. . 70. B. 
(8. 5.) And tho' the recordari is teſted before the plaint entred, yet it 
is good. F. NM. B. 71. P. Bro. Recordari g. 1 K. 3,4. 
And falſe Latin in a recorduri does not vitiate it; for the pro- 


ceeding ſhall not be upon as, bur upon the plaint removed Dul. 


But if the recordori varies from the plaint in the names of the 
parties, in the things compriſed, c. the es ſhall not be re- 
moved. Dal. 1. 33. 
85 [The recordari in replevin is filed by — in other aQtion 
by prothonotary. Barnes 222.] _ 


(3 K. 9.) If the plaint be i in the court of another tord, it may be remored 
By accedas into B. R. or C. B. by recordari to the ſheriff, commanding him 
quod ac ceduas ad curiam et in plena curia al” recorders +. E. 
F. N. B. 70. B. | 
As, if ir be in a hundred cut, wapenake, tithing, &c, 
N. B. 70. J. 
But it cannot be removed by an accedas ad curiam, which bean 
date before the plaint entred. F. M RB. 71. D. 
Nor two plaints by one recorduri. bt Recordari 11. 3 H.). 
14. 4. 
Nor, if there is a material a between the plaint and re- 
cordari in the name of the court, or of the parties. Dal. 33. 
Nor ſhall it be removed our of a court, which is not the king 
court, without cauſe, neither by the plainciff nor by the defend: 


Reg. 85. b. 2 Inft. 339. 


(3 K. 10.) Declaration in Replevin. 


The declaration in replevin may be laid in the county where 
the cattle or goods were taken. 
Or in the county, into which they are drove after the taking 
F. N. B. 69. I. - 
Or in both, Cont. F. M. B. 69. I. 
The declaration muſt be ſeveral by every one, who has ſeveral 
roperty ; for two perſons who have not a joint intereſt, canmo 
Join in the replevin. Co, Lit. 145. 5. 3 H. 4. 16. 4 
 [Tho' buſband and wife jointly cannot maintain replevin io for 
taking the goods of huſband and wife ; yet if defendant avows, t 
mall be intended that the taking was before the coverture. and 
that they had then a joint property, Bourne v. Mattaire, P. & 0.2 
Str. 1015. *B. R. H. 1 119. 
[And in that caſe the rakieg muſt be laid ad damn. ih 


A” The 


— 


The 3 in * e t to mention 5 place, in 5 


which the taking was. 1 Sid. 9. 353. 
[The taking need nor be laid in the . en the raking ori- 


ginally was, any other place where the cartle were in defendant's 
cullody is good. Walton v. Kerſop, M. 8 G. 3. 2 Vilſ. 354.) 


And, if it is omitted the defendant may demur to the declara- 


tion, K. C. El. 896. Mo. 678. Heb. 16. D. Ray. 34. 
So, if there is a blank for the place. R. 35 H. 6. 40. Hob. 


10. 


Ib. 16. Mb. 678. 
So it ought to mention the vill in which the place is. 1 Sid. 10. 


So, if it mentions ſeveral cattle taken in A. and B. for all the 
title cannot be in both places; but the declaration muſt ſay bow 


many are in one, and bow. many in the other place. R. Lit. 37; 


If it mentions a o_ in A. and by replication avers, that the 


{ame place was in B. it will be a departure. R. 1 Sid: 10. 


Ir the defendant avows in another place, he muſt traverſe the 
pace in the declaration. R. upon a general demurrer. Tut. 1150. 


9 H. 6. 39. 6. 
But the omiſſion of the place or will will be aided, if the de- 
ſendant does not demur ſor that. R. 1 Sid, 9. 20. 


t muſt be conformable to the original; and therefore, if the 
original is fro n and the declaration pro equo, it is error, 


f. Go. El. 330. 
Or, if the e is in the detinet, and the declaration i in 2 

— Lut. 1150. Vide ante, (C. 13.—3 K. 1.) 

It muſt mention the cattle, or goods, demanded with ſuch cer- 
ainty, that the ſheriff may make deliverance of them. | 

[Fourteen ſkimmers and ladles, and three pots and covers, is 
laſicient certainty. Bourne v. Mattaire, P. 8G. 2. Str. 1015. 
J. K. Il. 119. 

And therefore, if it is for 100 ſheep, matrices et wervices, with- 
cut ſaying how many of each fort, it is bad, R. Al. 33. Cart. 
118. Vide ante, (C. 21.) 


t muſt mention the ſpecies of cattle z as wy; cows, &c, 


Cart, 218. 

And the value, Per Ellis, has 21 8. | 

lf the cattle, taken, are returned, the declaration ſhall ay quare 
- Ec. et ea detinuit contra vad et pleg quouſque, Sc. 1 1 Sand. 


i they are not returned, it ſhall be, quare cepit, Ge. of 10 
detinet contra vad” et pleg omittin 8 quouſque, &c . Raſt. Ent. 560. 
G. Ent, 640. 6. 

do, if only part are returned, it ſhall fay as to that detinuit 


biz. a. 


* 


346. 055 of If 


Tho'the name of the will, 1 in which, is mentioned. Ov. El. 896. 


fuuſgue, and for the reſidue alle detinet, Co. Ent. 611. 6. | 


Da. 


10 K. 11. ) 
In abate- 
ment. 


zs neceflary, nor need it be pleaded i in four days after declataim 


Ec. Aftt. Ent. 474. Mod. Ca. 102. Vide ante, (3 K. 10.) 
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If the declaration is in the detinet, the plaintiff ſhall Tecover the 
value of the cattle, damages for the wkang, and coſts. F. N. 3, 
69. L. 

But he cannot recover the cattle i in Hale but only the value. 


84. 

If the e RIER appears upon the dai denen the plainif ſhall 
count 2 the writ of wwithernam. Dy. 189. a. G. Eni. 611, 
b. 613. 

And l ies may be found for delivery of the cattle 
taken upon the 4eithernam, and alſo for the cattle eſloigned. C. 
Ent. 611. 6. 61 3. a 

And the delivery ſhall be pledged before avowry. Per bh, 
Dal. 65. 

If = declaration is only for part- .of the cattle, the defendant 
may avow for them and the others, and pray a writ to the ſherif 
or as for the others, 11 replevin was made of _ 1 H.). 
12 | 


th 
f 6 K. 11.) Pleas in Replevin. 

To W the defendant may plead in abatement or in bar 

In abatement, quod cepit in alio comitatu. Th, Br. 65. 

Quod cepit in alio loco, with a traverſe of the place in whick, 


[tit in alio loco, is a plea in bar, not in abatementy ro affidavit 


delivered. Barnes 353.] 


To which the plaintiff may join in iſſue upon the craverſe Me B 
475- anſy 
Or realy that the place is known by one name or r the other. 8 
uod locus in quo, c. oft in al' will”. R. 2 H. 6. 14. ment 


So in abatement the defendant may plead property in him, aol 
not in the plaintiff, C. Ent. 114. 6. 2 

So, if there are ſeveral cattle, the defendant may plead thi 
the property of part is in him, 

So the defendant may ſay that the property is in a ſtranger, aid 
not in the plaintiff, ift. Ent. 654. 39 U. 6. 35. a. R. Crt. 
475- 9 H. 6. 39.6. 

un the plaintiff and a ftranger. C. Lit. 145. 5. Adm. 9. 0 
9 
If the defendant claims property before the ſheriff, he mij w 
turn it upon the alias replevin, and thereon a writ 4 propria", it 
frobanda iſſues ; for the property cannot be tried but by vnde de 
Co. Lit. 145. 6. 1 Brownl. 167. ler v 
And this writ iſſues out of chancery, or our of: B. R. or C. 80 tl 


Dy. 173. a. I 


When it iſſues out of chancery, it is an ad and goes vpe tl 
the ſheriff s return to the 4 replevin, Dy. 173. 4. x ie deft 
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R E. or C. B. ir is judicial, and granted 
to the party upon the ſheriff's return. Dy. 173.4. | 
And is only an inqueſt of office, upon which, n d found for „ 
the plaintiff, the er make 1 to bim. G L. 
3. 7 H. 4. 45. 6." | | 
12 it 3 for the defendant, 5 ſheriff 0 not proceed. hs 
0. Lit. 145. b. Dy. 173. a. 


le Yet the plaintiff may afterwards proceed in; C. B. upon the writ 
l, of repleyin, and the property ſhall be tried there. Co. Lit. 145.6. 
Tho' the ſheriff returns upon the writ = claim of PIT Co. 
y, Li. 145. 6. 7 H. 4. 46. 4. 
If a man claims property in curia com”, it muſt be in perſon, and 
nt not by bailiff, or ſervant. C. Lit. 145. b. | 
1 But in C. B. he may claim by bailiff. 1 Leo. 9o. 


80, in abatement, the defendant may plead bailment to him by 
the plaintiff, for which detinue lies, and not replevin. it #21 


ln bar, the "defendant may pong the general iſſue, nen erg. 6 6k 14) | 
1 Bro, Ent. 312. In bar 3 

80, if the taking was in 2 1 he may plead non cepit, | 
tho he ſhall have no return. Per North,'2 Mod. 199. 


And if there are many defendants, one * Po non u cepit.. , 
ich, Lut, 1131. 4 
Or non cepit to part. 
Jai If the defendant appears after 9vithernam awarded, he may 
2100 plead non cepit; for he is not concluded by the ſheriff's return * 
elmgavit, R. 4 Med 183. Sal. 581. | 
Aft. But he cannot plead non cepit ym ſex anme ; for chis does not | 
| anſwer to the detainer. 1 Sid. 81, 
* So the defendant may plead Ha in bar, as well as in abate- 


ment. 2 Rol, 64. R. 2 Lev. 92. 2 H.6.14.a. Adm.'1 Le, 
, and . * 3 Keb. 219. 232. R. Sho. 401. R. Mod. Ca. 81. 1 Sal. 


5.94. 
d that And tho' he pleads property to all the cattle in the count, yet 
2 evidence he may prove a leſs number. 1 Leo. 43. | 
a” ä So he may claim property, tho the ſheriff returns elongata. on | 
70, EK. 
80 the defendant may make conuſance, for that the property is 
in another. R. 1 Lev. 90. | 
99 he may plead property in a ftranger i in bar. RB. 1 Sal. 5. 
do, if he pleads property, and traverſes the property of the plain- 
mk iſſue ought to be joined thereon, for a traverſe of property in 
ihe defendant is not material. R. Skin. 65. Dub. but held well 
(er verdickt for the plaintiff. Winch. 26. 
do the defendant may plead a releaſe from the plaintiff. 
A releaſe, after the laſt continuance. Lut. 1142. 
do the plaintiff in bar of the avowry may plead a releaſe from 
e defendants, or one of * Lut. 1143. 


Or 


SO Omen 


\ 
Or a'releaſe from! him, in whoſe right the defendant aan, or 
5 conuſance. Lut. 1143. 
So the defendant may plead a plea in Julifoutas without 
making avowry, or conuſance. N. 3 Lev. 205. Lev. Ent. 162. 
But then he cannot have a return of the thing taken. . 
20656. 1 Rol. 319. l. 20. 
And, if by matter ex poſt fad he cannot have the thing takes, 
be muſt juſtify. 1 Rol. 314. J. 35. 
Or; if he had no intereſt at the time of the difiteſs, 1 RY, 
320. J. 5. 318. 1. 45. 2 u. 436, | 


(3 K. 13.) Avowry. 


(3K. "3. 1* But if hs defendant bad lawful cauſe * * 8 0 the mol 
w 2 proper and uſual courſe is to make avowry or conuſance, which 
is in the nature of a bar. Med. Ca. 102. 

An avowry imports a juſtification of the raking in his own right 

Or in right of his wife. 2 Sand. 195. 

And in all caſes, where the defendant expects a return of the 
- eattle or goods taken, he muſt make an avawry or conuſance n 

retorno habendo, Mod. Ca. 103. 

And therefore, if the defendant pleads a taking in another place 
he muſt make an avowry pro retorno habendo ; for the plainif, 
having alledyed the property of the cattle in himſelf, ſhall not loſe 

them without cauſe. 39 H. 6. 35. 1 Sal. gg. 94. 
[When defendant avows at a different place to have a renn, 
he muſt traverſe the place in the count; but when be does not i- 
(iſt on the return, be may plead non cepit, and prove the taking at a 
bother place. Fohnſon v. Wallyer, H. 8 G. Sir. 507.] 
8 wy if he demurs for want of a place alledged. K. 35 l. 


So, if he pleads property in a ſtranger. R. 2 Bol 64. Cont 

1 on 94. 

S8 in all caſes where he pleads in abatement matter collateral u 
the action. 1 Sal. 94. 

And the title of the avowry or conuſance to have a return d 

not be traverſed. R. 1. Sal. 93. 94. R. 1 Vent. 127. Car 


9. 

„ if the defendant pleads property i in himſelf, as he theres 
directly falſifies the ſuppoſed property in the plaintiff he m 
have a return without avowry. Semb, 39 H. 6. 35. K. 2 
519. 2 Rol. 65. R. 2 Lev. 92. D. Mod. Ca. 103, _ 

„if he pleads property in a ſtranger in bar. K. 2 Le 
ib '$ho. 401. D. Mod. Ca. 103. 1 Sal. 904 
[Defendant may have leave to withdraw his avowrys and 1 
Property i in a OR Barnes 348.] 
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PLEADER. 8 
| i. the plaintiff i niet before declaration, whereby 


avowry is prevented, the defendant ſhall make a ſuggeſti on what 


cattle, Ec. were taken, and have a writ pro retorno, if the ſheriff 
conflare poterit allegationem fore veram. R. 2 Cro. 519. Ray, 33. 
3 3: 8 | 


80, if the plaintiff declares for a leſs number of cattle or goods, 


he ſhall make ſuch ſuggeſtion for the cattle, Ic. omitted. Ray. 34. 
80, if the plaint is removed by recordari, and the plaintiff does 
not declare in C. B. Ray. 34. | | 
If a man who takes a diſtreſs, has no intereſt, he cannot avow in 
his own name; as, if the ſuperviſor of a common diſtrains accord- 
ing to cuſtom upon a ſurcharge of the common, he cannot avow 
in his own name. 1 Rel. 318. J. 45. Z | 
But he may avow, tho his intereſt is determined after the diſtreſs 
beſore the replevin. 1 Rel. 3 19. J. 20. 
_ {If plaintiff dies after declaration, and before avowry, there can 


be no writ de retorno habendo, but defendant may diſtrain again, | 


Cutfield v. Carney, M. 32 G. 2. 2 Will. 83.] 


159 


Conuſance imports a juſtification of the taking in another right. (z K. 14.) 
And therefore one defendant may avow, and the other make Com ſunce. 


conuſance in his right, | 
And if one avows and the others make conuſance, without ſaying 
as bailiffs of the other, and entire damages are given, it will be 
error. R. Tel. 108. | CORE 

If the defendant makes conuſance as bailiff or ſervant, he need 
not ſhew his authority. 4 Mod. 578. | 

If he makes it as bailiff io the king, a patent need not be al- 
ledged. Bro. Bailiff 1. | 


Or, as bailiff to a corporation, he need not alledge a deed, R. 


1 le „%%% 
Nor ſay per eorum præceptum. 3 Lew. 107. 
Or ſhew how incorporated. 3 Lev. 107. | 


And it is not traverſable, generally, whether he was bailiff or | 


not, R. Cv. El. 14. Ir is not traverſable, where he juſtifies in 
treſpaſs or replevin, as bailiff, in a cloſe which is the freebold of 
a ſtranger, 1 Sl. 109, 


But where he took contrary to the will of his maſter, upon 


ſuch inducement it may be traverſed. R. 3 Lew. 20. . 


So, it may be traverſed, that he took as bailiff to another, and 


bot to A. R. Leo. 50. R. 2 Leo. 216. 196. 


That he took of his own wrong, ab/que /oc that he rook as bailiff, | 


for this is material where the taking is of cattle. R. 1 Sal. 107, 
If one defendant pleads non cepit, the other may make conuſance 


1 Kal. 320. J. 25. Ca 


If the defendant ſays Bene adwocat, Ic. for bene cognovit, it is 
formonly. 2 Cro, 372. | | 


in his right, for he ſhall not loſe bis advantage by the other's plea. 


76 r EA D E k. 

If he ſays fie cognovit captionem in predife 1 vilen fon 
tempore quo, fc. it will be well. R. 2 Mod. 4. | 

If he does not deſcribe how many acres the locus in ue contain 
in his avowry, it will be well. R. Lut. 1232, 

 Avowry or conuſance ought to make a good title i in omnibus, far 
It is founded upon the right. Carth. 74. 

For it is in the nature of a count, and muſt contain laben 
matter to have a return. 7 G. 25. 4. 

And therefore, if he avows for homage, he muſt make a le 
to homage. _. 

If the replevin is, bona et averia cepit, and the defendant oo 

cat, or cognovit captionem bonorum et averiorum, but his Juſtifica 
tion goes only to the cartle, without ſpeaking. of the goods, it will 
be bad. R. 5 Mod. 77. 

So if the replevin is ww et catalla et averia cepit, and he make 
avowry or conuſance of the cattle only, it will be bad. N. 4 Md, 
402, 

If the avowry or conuſance is bad, the defendant ſhall "I no 

return, tho' the replevin is alſo bad, and 25 declaration therein 
quaſhed for defect. R. /o. 99. 

But two defendants cannot make ſeveral 1 for the ſame 
thing, each in his own right, for each cannot have judgment ſe- 
verally for the ſame thing. 5 C9. 19. 4 

So the avowry need not be for the ſame thing for which the 
taking was; for if a man diſtrains for one cauſe, he may afterwards 
avow for any other cauſe, for which the taking was Juſtifubl. 
3 Co. 26. a. 2 Leo. 196. 

So an avowry for rent, if it appears that part is not arrear, wil 
be good for ſo much as is due upon demurrer. 1 Sand. 287. Vide 
ante, (C. 32. 

Otherwiſe if he avows for an intire rent, and it appears that he 
has title only to two parts. 1 Sand. 286. R. Ms. 281. 

Or if he avows for 30l. part of the rent for half a year, without 
ſhewing that the reſidue was ſatisfied. R. 4 Mad. 402. 

Or, if he avows pro cert. letæ, and for a fine for not preſenting, 
where it appears that the fine was exceſſive. 11 Co, 45. 

So avowry for rent-arrear tempore captionis is ſufficient, without 
ſaying adhuc aretro exiflen'. R. Dal. 72. 


So, if the avowry is for rent due at M and the diſtreſs is alledged 40 

before M. and judgment for the avowant, it may be amended after by | 

error for it. R. Sal. 580. D. 

; Bur, if it is not amended, it will be error, where he takes judg: 8 

ment for the whole rent till 'M. R. Sal. 580. U. 

If the avowry or conuſance is by attorney, when he was an in · B 

fant, the plaintiff may plead it in abatement, R. 1 Sal. 93. 7 

(3K. 15. The moſt uſual avowry is upon diſtreſs made for rent or ſervices. nant 
oy 88 The defendant in 710 er muſt alledge in certain what A 
ſervices, lands are held 0: * or of his lord, and by what tenure. 3 Lev. : - 
144. ; 


For er, 
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For rent: Win. Ent. 823. or 934. 937. 940. edit. 1646. 
For homage. Win. 829. (or 973. edit. 1680.) | . 
Fealty. (Vide Win. 965. ) JETY 
Suit of court. (Vide Win. 986. 7 7 256 3} 
Heriot ſervice. Vide poſt, (3 K. 28.) | I 
And if he alledges tenure by ſervices of different aa - 
ſties, tao he holds by ſome of the ſervices, the tenure may be 
traverſed. 9. 33. 4. R. Cro. El. 799. 6 
If he alledges tenure by homage, he muſt intitle himſelf to it. 
R. Win, Ent. 859. (or 973.) 
Bur ſince the l. 21 H. 8. 19. he need nor alledge any certain 
tenant, 1 Leo. 301 | a 
$o, he mutt alledge ſeiſin of the ſervices, where the commence- | 
ment af them does not appear by deed, Ec. Vide oft, ( 3 K. 17, 


8 | 
he ma alledge ſeifin by the hands of ſome certain cond | 5 
D. 6 Co. 5 
And this nee the f. 21 H. 8. 19. which enables an avowry ) 
for lands ſubject to rent, as well as before. C. Lit. 268. b. 9 
G. 36. a. 5 
And he muſt alledge ſeiſin oy the hands of him, who has the 
freehold at leaſt. 6 G. 57, 8. 1 Kol. 314. D. 
hut ſeiſin in law is ſufficient. 4 Co. 9. a. 10. 1 Kol. 314 B. 
ide Seifin, (E.) . 
Þ, it is ſufficient to alledge ſeiſin of rent where be avows for 
homage, without ſaying 4e quibus ſervitiis fait ſeiſttus. R. Win. 
Rep. 31. Min. Ent. 8 59. (or 973.) cant. 
And evi ſeiſin of homage is ſufficient for all other ſotvicns, | 
40.8, | 
deiſin of any ſuperior ſervice is ſufficient for all fries ſervices. 
40. 8 5. 1 Kal. 315. G. 
8 of an annual fervice i is ſufficient for all caſual ſervices. 
40. 8, 9. 
Tho' not for another annual ſervice. 4 Co. 9. a. 
do ſeiſin by recovery, or by voluntary payment without coer - 
cion, is ſufficient. 4 Co. 9 b. 11. 6. 
$o ſeifin need not be alledged within forty years, tho' by the 
/. 32 H.8. 2. avowry ſhall not alledge ſeiſin of any rent, Qc. | 
above forty + years, &c. for this ſhall come from the other. (ide, In Cay's 


er by plea in bar to the avowry, 15. 6, R. 9 Co. 65. a, Statutes it is 
190,36. Dy. 315. 9 W 
p- do ſeiſin by diſſeiſor, or r Gosen after feoffment, is ſufficient. 6 
G. 56. 4. 1 Rol. 314. J. 50. 
0- By the common law the defendant muſt-ayow on a perſon cer- 


tan, Co, Lit. 269. 6. 

and it ſhould be upon his very tenant, generally, viz. his te- 
nant in right and in fee. 9 Co. 21. 4. 

And therefore, if the tenant was diſſeiſed, before acceptance 
v. a the ſervices of the diſſeiſor or a deſcent to his heir, the lord 
muſt avow upon the diſſeiſee, otherwiſe, 2 ſhewing the mat- 
or er, the avowry ſhall abate. C. Lit. 268. 4 


BD 2 


So, 


with remainder over, the lord might have ſhewn it, and avowed 


(3 K. 16.) 
Bar qo it. 


make conuſance upon the lands holden of him, without naming 


And if he avows upon land, without avowing upon any perſon 


gud: a repleader awarded. 2 Cro. 127. 
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80, if the donee was ; difſciſed or made a 83 the 

af muſt avow upon the donee, otherwiſe he ſhews the reveria 

out * him, and his avowry ſhall abate. Co. Lit. 269. © 30. 
O. 

: If tenant in fee makes a feoffihent, the feoffee after the death of 

the feoffor, or acceprance of the ſervices of him, ſhall compel the 

lord to avow upon him. Co. Lit. 269. 6. 

But during the life of the feoftor, and before acceptance of the 
ſervices of the feoffee, the lard might have avowed A the ſe- 
offor or feoffee at his election. Bid. 

At common law, if there was a leſſee for Tit or donee in tail 


upon the leſſee or donee, as his very tenant in forma previ, 0. 
Lit. 269. a. 20 Vl. 6. 9. . 

If the lord had a particular eſtate, he might have avowed upon 
the tenant in forma prædicta, without naming him his very tenary, 
which imports himſelf to have a fee. C. Lit. 269. a. 

If a ſeigniory, £9c. came to a guardian in chivalry, he might 
have avowed upon the ſpecial matter, as within his 1 and ſeig- 
. niory, O. Lit. 269. 5. 

But now by the ,. 21 H. 8. 19. ths hed may avow, or others 


any perſon certain. 
| Yet, he may avow at common law, if he plenſes. 0 Li, 


268. 5. 269. J. 9 Co. 36. a. 23. 6. 


in certain, it is good by the ſtarure, tho' he names a certain perſon 
for tenant, &c. which the ſtatute does not Oy R. 1 Les. zol. 
Semb. Mo. 870. 1 

So, if cattle are 34500 out of the lord's s view, and raken, upon 
put ſuit, in other land, the lord may avow by the A. 21 U. 6. 1g 
R. 9 Ce. 22. a. 

So, if the defendant avows for rent, eo quod D. holds of tin 
by fealty and rent, which eſtate the plaintiff has, it is not mate- 
rial or traverſable, for by the ſtatute he may avow upon the 
land, and wich eftate the plaintiff has, ſi ignifies wy; R. bb, 
$83 I . 0 


To avowry for rent * ſervices, the Plaintiff i in bar may dil 
claim. 9 G. 34. 6. r 

So be may diſclaim generally, and thereon ſhall have judgmen'; 
but the lord may bays a writ of right upon the diſclaiwer 41 
Int. 306. 

Or confeſs an avowry. Med. Int. 319, 

Or plead, ot of /is fee, generally. K. 28 F. 6.10. 

So he may plead, out of Js fee, without diſclaiming, which vil 
be perilous. 9 Co. 34.6. 23 H. 6. 10. 21 H. 7. 20.4. 

Or be may plead generally nul tenure, Clift. 638. K. an 


1 
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Or he may confeſs the tenure in part, and traverſe the tenure 
modo et forma. R. 9 ©. 33- ©: 36. % Lait. 11. | 
And, if it is found for the plaintiff, he ſhall bave judgment, 
thot the avowry was for rent, the tenure by which was confeſſed. 
R. 9 G. 36. a. KR. Go. El. 799. r 
f he alledges tenure for part of the land, he may alledge chat 
this and other lands is held by ſuch ſervices, and traverſe that unly 


* 


part is ſo held. 9 Co. 35, 3. | 

50 he may confels the tenure and traverſe the ſeiſin. 9 Co. 33. a. 

But the plaintiff cannot traverſe the ſeiſin of ſervices generaliy. 
g Cv. 34.6. 22 H. 6. 3. Fitzh. gun: ry 15. 

For, if the lord had not ſeiſin of the ſervices, the plaintiff oughr 
to confeſs the tenure and traverſe the ſeiſin. 9 Co. 33. 5. 

$2 fince the At. 32 H. 8. 2. he may plead, never ſeiſed wwithin 
forty f years. 8 C. 64. b6, Mad. Int. 322. _ 

If he was ſeiſed only for part of the !ervices, he may plead that 
the tenure was by part, but never ſeiſed of the reſidue within 
forty years. 9 Co. 34, 5. | 

So he cannot plead tenure of a ſtranger, and traverſe the tenure. 
9 Co. 35. 2. R. 10 H. 6. 6. 6. for he muſt diſclaim, or plead, 
out of his fee. 10 H. 6. 6, 7. . 

But this plea is not good, if the avowry is for caſual ſervice, as 
fealty, c. K. 3 Lev. 21. | 

So, if the tenancy is grazed by fine, Wc. to the king, the lord 
cannot avow generally for rent-ſervice. R. 1 And. 160. 

' So no'y ſince the fe. 21 H. 8. 19. the plaintiff in replevin in 
bar to avowry for rent may plead, nothing in arrear. R. Ray. 
35 .. | : 5 

Tho' he does not make any title to the land. Ray. 258. 

Tho! he is only leſſee for years, or a ſtranger. Ray. 254. 

[On avowry for rent, and iſſne thereon, plaintiff cannot give 
evidence to ſet off a mutual debt; but by way of ſpecial plea 
to avowry, he may plead mutual debt of more than the rent. 
Barnes 45 0. 5 E 

So he may plead all pleas, which he had by the common law, 


except diſclaimer, 2 Cro. 127. Co. L. 268. 6. 


Als, he may plead, out of ls fee. 2 Oro. 127. Mad. Int. 303. 
Or dae the tenure. 2 Cro. 127. D. that he ſball plead no 

plea, bur a diſclaimer, or out of his fee. Mo. 870. : 
So the plaintiff may plead in bar to an avowry, de ſon tort, with 


_ 4 traverle that locus in quo, Efc. is parcel of the tenements alledged 


to be held. Raft. Ent. 556. %. 
But by the common law before 21 H. 8. a ſtranger tothe avow- _ 


2 he, upon whom the avowry was not made, could not diſ- 
claim. | =, | | 
. 12 could plead, out of his fee, or any thing tantamount. 22 U. 
Nor nothing in arrear. 26 H. 6. 2. b. 55 
Nor levy by diftreſs, and ſo nothirg in arrear. 22 H. 6. 3. 4. 
But in theſe caſes he ought to pray in aid of the yery tenant, and 
then diſclaim or plead theke picas. 22 l. 6. 2. C. 8. 


p L E A DE R. 


So plaintiff to an avowry for rent upon him as very tenant aq. 
not ſay nient ſeifie, ſor this amounts to a diſclaimer, and therefyre 
he muſt diſclaim. 21 H. 7. 20. 2. a N 
{If on avowry for non-payment of rent, a plea in bar is de injur, 
ſua propria abſque hoc quod pred. R. cepit, fc. Noll cepit is ng 
traverſe, he thould purſue his title, and de injur, ſua propria 
1s enough. | Hornblower v. Grimes, H. 6 G. 2. Fort. 362. 


145. 3 
* if it be ſevered by releaſe, c. it muſt be ſhewn on the 
other fide. 3 Lev. 145. ee 
(3 K. 18.) If the avowry be for a rent charge, the avowant muſt ſhew his 
CT title to the rent : as, by a grant te him in fee. N 
trad Or in tail, or for life. Co. Ent. 590. | 
By deviſe to him, or his wife. 2 Sand. 195. 
By grant or deviſe to ſuch an one, under whom the defendant 
derives his title. | | | „ 
By grant or deviſe to ſuch an one, to whom the defendant is 
executor or adminiſtrator, and avow for arrears in his life. Vin. 
Ent. 1015. | | 
So, he ought to ſhew that locus in quo, fc. is parcel of the land 
charged, fot to ſay quod eff et tempore quo, Ic. fuit is not ſuffci- 
ent; for this imports no more than that it was ſo at the diſtreſs, 
K. 2 Vent. 150. 4 Mod. 150. | 
But the avowant need not alledge ſeiſin of the rent, where the 
commencement appears by deed. 8 Co. 65. a, 
As, if he avows for a rent-charge. 1bid. | 
Or for rent reſerved upon a gift in tail. 1 Rol. 314. J. 10. 
Or upon a demiſe for life or years. : 
Or for a rent in fee, reſerved by deed, upon a conveyance in 
fee. R. 8 Co. 65. 
So, if the rent is reſerved by act of parliament. R. Cro. Car. 81. 
In bar to an avowry for a rent-charge the plaintiff may ſay quod 
non conceſſit. | DE ce 
He may demand oyer of the grant and demur. 
He may ſay that the grantor was ſeifed in tail, Ic. and traverſe 
the ſeiſin in fee. a | 
That the rent was extinguiſhed by a fine. Win, Ent, 821. 
(or 935. edit. 1680.) | | 
That he made a legal tender. 


Loo): If the avowry is for rent upon a reſervation, he muſt ſhew that 
Far rent he, or 4. ſrom whom the reverſion deſcended, or was aſſigned, 
upon a re- was ſeiſed, and made a leaſe to the plaintiff for years, or at will, 
ſervation.” 2 Saund. 310. The. Ent. 264. Clift. 640. 


So he may ſay, that he holds by copy or demiſe. Os 


Or, that part is copyhold, part freehold, which he demiſed. 

ft, 640. Wl. | | 
977 1 riſed, leaſed to the plaintiff, the rever fron deſcended to par- 
ceners, and one aſſigned his fart to the defendant, who avows for 

rt of the rent. ; | 

That A. being ſeiſed, demiſed to him who leaſed to the plaintiff for 
a leſs term; for it is not ſufficient to ſhew the commencement of 
the term to the plaintiff, without ſhewing a good title in himſelf, 
by which he could make a good leaſe to the plaintiff. R. Sal. 562. 

f defendant avows for rent, and ſhews that A. habens titulum, 
demiſed to him, and he to plaintiff, it is ill; for he ſhould ſhew 
the commencement of the particular eſtate. Reynolds v. Thorpe, 
p. 1 C. 2. Str. 796.] | | „ 

That he, being ſeiſed in fee, made a gift in tail to B. rendring rent, 
for tho! the gift is in tail, he may avow upon the reſervation. 1 
Rel. 314. J. 10. | | Col 

And he need not ſhew ſeiſin of the rent, where he avows upon 
a reſervation ; for it is ſufficient that he has the reverſion. 1 Rol. 
314.1. 10. Vide ante, (3 K. 18.) 0 

[If leſſee for years aſſigns his whole term, and there is no clauſe 
of diſtreſs, he cannot diſtrain for ret. — v. Ooper, P. 8 G. 3. 


In bar to an avowry for rent reſerved, the plaintiff may plead (3 K. 209 
as in bar to debt for rent: as, nillil in tene mentis. Vide ante, (2 Par wit. 


— 


W. 48. 8 | | * 
4 [Nil Ls in tenementis 1s no plea (even for a ſtranger) ſince 11 
7 C. 2. c. 19. Syllivan v. Stradling, H. 4 G. 3. 2 Wilſ. 208.] 
3h Non demifit. Clift. 641. 2 Sand. 312. 
Nothing in arrear, | | 
* Nothing in arrear for part of the rent, and tender of the reſidue. 
Clift 646. | 


That the awxwant afterwards uſed or fold the cattle or goods diſ- 
trained. Lut. 1423. | „ ? | : 
After iſſue joined upon a plea in bar to an avowry, the court 


* will not ſuffer the plea to be withdrawn, and the avowry con- 
felled, without conſent, for the avowant will loſe his colts. Skin. 

$1. 594. ‚ 5 
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If the defendant avows, or makes conuſance for damage feaſant, (4K. zt) 
he muſt ſhew that the place where, 9c. is his freehold, or the free - For damage 


oe held of B. under whom he makes conuſance. Lu. 1140. 27 
And if he ſays that he himſelf or B. was ſeiſed, he muſt ſay of (3 MAS) | 
21. what eſtate in fee, tail, or for life. R. Lut. 1232. 


| (ln replevin for taking cattle in ollozvay road, avowry for tak 
ing them in the place where, c. for that he took them damage- 
fexſant in Four-acre Cloſe, and drove them along the road to pound 


them, is good. Mattravers v. Foſſet, T. 12 C. 3. 3 Wl. 295.] 
ed, | PF | | 
will, | 755 1 


E 


Bar: 


His ſree- 


hold. 


(3 K. 23.) 
Tender ot 


(3K.22.) To this avowry the plaintiff may ſay in bar, that it is his Fes. 
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hold. Vide poſi, (3 M. 34.) 

Or the freeſnlil of A. and by his licence he 
1 Co. 54. a. Vide poſt, (3 Ml. 34.) 1 
Or a ſpecial title by deviſe, fine, demiſe, &c. 


put is cattle ther, 


*W 


So the plaintiff may ſay in bar, tender of amends. 

If the defendant pleads that he was ſeiſed of three acres in ho 
in quo, &c. it is ſufhcient, without ſaying how many acres the hat 
in quo, Ic. had. R. upon ſpecial demurrer, Lut. 1232. | 


In bar of an avowry for damage feaſant, the plaintiff may ſay 
that he is intitled to common in the place where, &c. and this, 
common appendant or 8 | | 


Common by reaſon of wvicinage. . 
And he muſt ſhew in what vill the land lies, to which be 


claims common. R. 2 Cr. 238. 1 
Fuat his I:ffr us entitled to common for him and his tenants, C. 
Ent. 573. 6, : F | a 
If the plaintiff preſcrib?s for common, he mnſt make a good a 
title to the common, And for common appendant or appurte- 0 
nant, he muſt ſhew a ſeiſin in fee of the land, to which he chains 
common, and then alledge that he and all guorum flatum, &.. G 
Time whereof, c. have had common in ſuch place, &c. 1 Sand. 
346. Co. Lit. 113.6. | 
If he claims common in zre/s, he need not alledge ſeiſin of the ” 
land, but only that he and all his anceſtors have had, time where- 
of, Ec. common in ſuch place, Sc. 1 Sund. 346. ” 
If a copyholder claims common in another manor, he muſ def 
alledge ſcifin in his lord, and that he for himſelf and his cuſtomary col 
tenants has common in ſuch place, &c. (Vide 2 Sand. 326.) * 
If he claims common in a waſte of the ſame manor, he mult 10 
alledge it by way of cultoin. Co. Lit. 113. 3. Vide Gpy/old, ys 
K. 6.) | | Z | 
: And he need not thew what eſtate the copyholders have in their | = 
cuſtoinary tenements. R. 2 Sand. 326. . 0 * 
If the pllintitf is a ſeſſee for years, he muſt alledge a ſeiſia n Y 
his le Hor, who has the fee, and preſcribe in him and all thofe he < 
quorum /latum, fc. and then derive the term to himſelf, Ec. ng 
for, if he alledges a preſcription in himſelf, it is bad. R. Ci. 9 
Cnr 520) | Ee 15 5 of preſer 
So he muſt alledge a preſcription for common, time where), _ 
Oc. where it is contrary to common right: as, for common ap- . ef 


purtenant, or by reaſon of wicinage, and it is not ſufficient to af 
that all habuerunt et habere conſueverunt, without more. K. 


161. | | | 3 
If he prefcribes for common appendant, he ought to 2 


it only for cattle /evant and couchant, R. Lut. 1359. KR. | 8 
313. | | = 1 


PLEADER., 


put if he preſcribes for common appendant to a houſe or cot- 
rage, it will be well, for this compriſes any land. R. 1 Sal. 169. 
Fenb. 1 Brawl. 198. „„ 8 

And for cattle lecant and couchant is ſufficient, without other 
certainty. R. 1 Brownl. 198. k 5 on 

$ he muſt alledge /r of rhe common according to his pre- 
ſcription : as, if he claims common for cattle levant and couchant, 
le muſt ſhew that the cattle put there were /evant and couchant. 
1 Sand. 28. R. H. 10 An. in C. B. | TTL 

But the omiſſion ſhall he aided after verdiQ. . 1 Lev. 196. R. 
1 Sand, 227. K. 2 Cro. 44. | N 

And after a general demurrer. N. cont. 1 Lev. 196. 

And if he claims common appurtenant for a certain number of 
cattle, without ſaying levant and couchant, he need not ſhew that 
they were ſo. R. 2 Cro. 27. T 

If the plaintiff claims common for all commonable cattle, he muſt 
flew that the cattle put there were ſo, Semb. Lut.' 1470. 

If he claims common, from the time of cutting and carryin 
away the corn, till the land is ſown again, he muſt ſhew that the 
cattle "mw put chere within that time. R. 2 Gro. 637. Vide Pl. 
En. 33. 6. 


and he muſt ſay that no part of the land was ſown again. 2 
05. 637. 25 


To a preſcription for common the defendant may reply de fon Replication, 
at, with a traverſe of the preſcription. HE | 
ef the common claimed by the plaintiff in his plea in bar to 
the avowry, be in common fields belonging to different owners, the 
defendant may reply a cuſtom for any one of theſe owners to in- 
cloſe his own field, and thereby diſcharge it from the right of com- 
mon of the others. Vide 2 WWilſ. 269. 274.* p 
And it is a legal conſequence which wants no proof, that by 
closing. the party excludes himſelf from any right of common 
in the unincloſed lands. Id. 274.* 
Or with a traverſe of the levancy and couchancy ; for this goes 
to the g/t of the juſtification. R. I in. Ent. 972. Per Holt. Mod, 
(a. 115. Semb, 1 Sal. 169. 
Yet the foddering of the cattle in his yard is evidence of their 
being levant and couchant. 1 Sal, 169. 


do in bar of am avowry for damage feaſant, the plaintiff may An 
Preſcribe for a way. Vide Chimin, (D. 2.) | 
And he muſt ſhew what way he claims in certain: as, whether 
it be for horſes, carucis, c. Vide Chimin, (D: 2.) 


And the terminus a quo and ad quem, &c. Vide Chinin, (D. 2.) | 


To this bar the defendant may reply de ſon tort, and traverſe Replicatiou, 
the prelerighland 3 tt. 112 | 


Or acknowledge the way, and ſay that the treſpaſs was extra 
vam, Tho. Ent. 297. | | 


l the defendant traverſes the preſcription, the plaintiſf ſhall 
hn iſſue upon the traverſe. _ 


If 
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Tf he pleads extra wiam, the plaintiff may rejoin to it nn cul, 
Tho. Ent. 297. | | 


(3K. 26.) So the defendant may make avowry by authority of the con. 
By force of miſſioners of ſewers. Co. Ent. 293. 4. Hern. 643. N. R. 4) 
pane By the ft. 23 H. 8. 5. the defendant may avow generally, tha 
fion, c. he took by authority of the commiſſioners of ſewers for an aſſeſ. 
Fic pf ment by ſuch commiſſion. Co. Lit. 283. a. 
(3 M. 23.) But, if the defendant waves the ſhort pleading allowed by the 
| ſtatute, and ſhews the ſpecial matter, he muſt plead al things 
ſufficiently, otherwiſe it will be bad. Sti. 12. Lut. 1180. 
So he may avow by virtue of a warrant to diſtraiu for the 
poor's rate, purſuant to the ff, 43 El. Lut. 1179. 
Or by authority of the ff. 15 Car. 2. for regulation of the mi. 
litia. Clift. 636. A : | 
So by force of a warrant upon a conviction for fraud in the 
exciſe. Lew. Ent. 152, 1 8 "TIES 


63 K. 25.) So thedefendant may make an avowry for an amerciament: a, 
For an for not appearing at a leet. Win. Ent. 873. (or 986. edit. 1650. 
amercia= FB 3 Leo. 14. Mo. 89. Bend. pl. 227. ; | 
_—_ For departing, when ſworn upon the homage, before verdid 
given. O. Ent. 570. b. | | 

For refuſing to be conſtable. Co. Ent. 572. a. 5 Mod. 124. 

So for an amerciament for ſtopping a way, or other offence 
| preſented. Co. Ent. 573. a. 

Or for taking inmates. fy | 
In an avowry for an amerciament, the defendant muſt ſhe the 
| Jeet or court, were impoſed, to be duly held. R. Cro. El. 245, 
And before whom. K. 1 Brownl. 198. Semb. 5 Mad. 96. 
And over whom it has juriſdiction. R. Skin. 393. 
That he had ſpecial notice of his election to the office for the 
refuſal whereof it was impoſed. R. 5 Mod. 130. 

So, that there was good cauſe for the amerciament : as, that 
it was for an offence within the let. R. Hob. 129. 

And in replevin it is not ſufficient to ſay, that be was preſented 
for ſach an offence, but he muſt aver directly that ſuch offence wi 
committed. 1 Sal. 107. Sho. 61. R. Cro, El. 885, 6. 36. 

8. R. Carth. 74. R. Fg. 46. 18. 
Otherwiſe in treſpaſs. R. 1 Sal. 107. Sho. 61. Carth. 74 

Skin. 5x7. | | 

And licet fuit cul. is not a ſufficient averment. Fg. 109. 

II defendant avows in replevin, as bailiff for an amerciamen, 
he muſt aver that defendant was guilty, for here he is an adler, 
tho in treſpaſs it is not neceſſary, for there the conviction 
the officer. Stephens v. Houghton, M. 3 G. 2. Str. 847. 

The amerciament muſt be by the court, not by the Jury, zod 

there muſt be an affeerment. bid. 


5 


for th 
tainin 
port v 
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de bar 
"mage 

9, it 


here Is 


Ver. 


PLRADER 1769 


80, he muſt ſhew an amerciament at a ſum cenain ; for without 
that, an affeerment is not ſufficient. R. Hob. 129. 

o he muſt ſhew that the amerciament was affeered by er- 
os. R. 3 Lew. 19. Adm. Mo. 89. 
And he muſt ſhew the names of the affeerors. R. fell. 66. a: | 
80, the names of the ſuitors before whom preſented, R. 3 


Leo. 8. 

Or aſcertained by the jury. Semb. F. g. 109. | 

80 he muſt ſhew the precept. 1 Sal. 108. Sho. 62. 3 Mad: 
137. R. Mo. 573. 604. Semb. cont. Carth. 74. Acc. Shin, | 
h 
; And where made, R. 1 Brown, 198. 

But if the amerciament is general, ideo in mſericerdia, and afier- 
wards affeered, it is ſufficient, R. 1 Sal. 56. 

Or, if it is alleſſed at a ſum certain. Fer Holt, Sho. 62. 


do he may make avowry for a cuſtomary demand: as, - Gwe fine G k. 28.) 
dye by cuſtom upon an alienation. 2 Vent. 132. - TR 

$", for a fine impoſed by the leet, &c. for a contempt. 

$0 for a toll due by cuſtom. 

$ for a heriot due by cuſtom. G. Ent. 61 13. 4. Tut. 1 1310. 
Vide Copyliold. (K. 23.) 

Or for heriot- ſervice. 8 Co. 103. 

So for breach of a bye-law. Win. Ent. goo. (or 1014. 3 
i680.) 

[If defendant maker confine that he diſtrained for a forfei- 
ture incurred by breach of a bye-law he muſt ſet forth the n 


ile Gerriſh v. Rodman, H. 11 G. 3. 3 Wilſ. 155. 

5• But if the avowry is for a thing due againſt common rinks; = 

. cutom muſt be alledged to dittrain for it. R. 1 Sal. 175. "Vide 
1 Difireſs, (A. 1.) 

r 


Vet where the avowry ſhews that the duty is due, it is ſullicient | 
without alledging performance of that, ur. ieh was the conſi deration 
for the duty: as, if it ſays that a burrough i in conſideration of main- 

taining the port ſhall have toll. Oc. it need not alledge that the 
ented port was in repair, for it is ſufficient that they are bound to repair 


de was 

* it. K. 1 Sal. 249. — 

1. 1 | (3 K. 29.) Judgment in Replevin. 

ere 5 there by Judgment for the plaintiff for want of a replication 4 (3 * 29.) 
atv; Wy e the avowry, or upon a demurrer, a writ of inquiry of 0" © 
jufiibes lamages ſhall be awarded. wa 5 TY * 


%, if the defendant, relidt werificatione, cognovit a or 
lere i judgment againſt hi him by nihil dicit, &c. 


Vol. v. e 3 D 5 Or 


71s 


(3 K. 
or th 
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Or at the requeſt of the plaintiff; by the aſſent of the defendane, 
the juſtices may aſſeſs the damages without a writ of irquiry, 

If the judgment is upon a verdict, the jury uſually alleſs the 
damages. 2 Sand. 315. mw» 

Or the jury after verdict may be diſmiſſed, and damages aſſeſſed 
by the juſtices with the defendant's conſent. TM 

So, if the jury do not afleſs damage, the plaintiff may make a 
ſuggeſtion upon the roll that the cattle are ſtill detained, where- 
upon 4 writ ſhall go to inquire of the value of the cattle and the 
damages, upon which the plaintiff ſhall have judgment for both. 

If there is judgment for the plaintiff in replevin gu. adhuc ceii- 
net by default after appearance, there ſhall be a fpecial writ af 
inquiry for the value of the cattle, or goods, and damages. J. 
NM. B. 69. I. Co. Ent. 611. a. ED | 
But where the taking was lawful, the damages ſhall be only 
for the detainer : as, in replevin by the lord for the goods of his 
villain, or for goods taken damage feaſant and detained after 
amends tendred. F. M. B. 69. F. G. e | 


30.) If there is judgment for the defendant upon a demurrer or ver- 


— 5h dict, or the plaintiff is nonſuited, the defendant ſhall have reti 


irrepleviſable. Vide poſt, (3 K. 31.) | 
The defendant ſhall have return, tho? he pleads non cepit ate: 


a Witherram awarded. Sul. 581. 


Or claims property. Sal. 581. | Y 
If the plaintiff is nonſuited, when the defendant avows for 
rent, the juſtices may aſſeſs damages without a writ of inquiry, 

. | 
, And — the /. 17 Car. 2. 7. on diſtreſs for rent on the lands 
chargeable, if the plaiutiff in replevin, by plaint or writ depenc- 
ing in any court at We//minſler be nonſuited before iſſue. the de. 
fendant may make ſuggeſtion in nature of an avowry, or conuſance 
to ſhew cauſe of diſtreſs, nd the court ſhall award a writ to it- 
quire, c. what arreur, and the value of the diftreſs, of the exe- 
cution of which 15 days notice ſhall be given, to the plainiif of 
bis attorney. 00 : 

By the jame ſtatute, on return of the inquiſition the defendant 
ſhall have judgment to. recover the rent-arrear, if the goods ci. 
trained amount to it, otherwiſe, to the value of the diſtreſs wit 
full coſts, for which he may have execution by Heri facias, «x; 


/ 


Efc. 1 Sand. 1956. 


By the ſame ſtatute, if the plaintiff be nonfuited after avow!), 


or conuſance, and iſſue joined, or a verdict be for the defendar!, 


the jury who were to try the iſſue ſhall inquire what arrear, 2 
the value of the diſtreſs, and the defendant ſhall have judgment 


and execution ut ſupra. | | | 
So, by the ſame flatute, if judgment be for the defendant up 


demurrer, the court ſhall award a writ to inquire the 3 n 
| „„ 5 1 


17 ret 
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. and on return the defendant ſhall have judgment fot the 


arrears. mentioned in the avowry or conuſance, if the diftreſs 
amount to that value, otherwiſe, to the value of the diftreſs, and 


his full coſts, and execution t ſupra. 


E the avowry is for rent-charge, as well as for rent- ſervice; the 


ſhall inquire-what rent was in arrear, and the val of the 

cattle diſtrained. Adm. 1 Lew. 2 55. 

So, if the avowry is for the poor's rate, or other 40 the j jury 
hall inquire how much is due. Semb. 5 Mod. 76. 5 

Bur if the jury omit inquiring. what rent is in arrear, it cannot 
be ſupplied by a writ of inquiry; for it muſt be by the ſame j -Jurys 
who try the iſſue. K. 1 Lev. 255. 1 Sal. 205, 

Yet, if the plaintiff is nonſuited, it may be ſupplied by a writ 
of inquiry. Semb. 5 Mod. 76. R. 5 Mad. 77. 

It may be ſupplied by a writ of inquiry, where the avowry was 
for the poor's rates, and the plaintiff nonſuited. Sal. 205. 

„So, where at the trial the jury omits to aſſeſs the damages, 
2 Bl. Rep. 291. 3 Will. 442.“ 

80, if the jury find the value of the diftreſfs, and noc what rent 


in arrear, by which he cannot have judgment upon the yerdiQ, 


yer if he thirks fit he ſhall have judgment at common law. R. 
Ray. 170. 1 Sid. 380. 

elf the j jury find a verdi for him, and damages to the amount 
of the rent claimed in the cognizance, without finding either the 
amount of the rent in arrear or the value of the cattle diſtrained 
and judgment he entered for the damages aſſeſſed, the court will 


permit the defendant to amend his judgment, and to enter his 


judgment pro retorns- habendo, after a writ of error brought. 3 


Term Rep, 349.“ 
If the plaintiff is non ſuited for want of aw in . the ayow- 


art may ſue the ſureties on the bond, and need net execute a _ | 


of inquiry for the damages.  Waternan v. Tea, M. 30 G. 2. 
Wilſ. 41.] 

0 plaintiff is nonſuited for want of declaration, and retorn, 
lend. awarded, and then plaintiff ſues out writ of ſecond deli- 


verance, yet Alberta avowant may execute writ of inquiry of 


damages; : for tho? writ of ſecond deliverance i is ſuperſedeas to re · 
tin. habend. yet it is not to writ of inquiry. Cooper v. Sherbrooke, 
. 33 6. 2 Will. 116.] 

lif goods diſtrained are not replevied, but by conſent of attor- 
ies remain in diſtrdiner's hands, without writ of re. fa. lo. or 
appearance; after verdi for plaintiff the court will ſet aſide all 
Proceedings, Barnes 451.] | 


(J k. 31.) Execution, 


After judgment for the defendant, by the common law, a writ 


ue retorno abend was awarded, which was irrepleviſable. 
| 3D 2 Where 


77¹ 
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e | 5 . „ 
lf upon a writ pro retorno habende the ſheriff oannot find the cat- 
tle, there ſhall be a capias in withernam upon the return of ela- 


7 in withernam. K. Sal. 582. 


nam hall iſſue againſt him. Sal. 582. 


certained by the avowry, and is refuſed, he ſhall have dini ſhal 


N * * Cry) * * 
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| Where the judgment was open e demurrer, or alter verdig 
16 7. & ð een od i 
But if the judgment was upon a nonſuit before verdict, he ſha 
have return, but not irrepleviſable. 14 . J. 6. ö. 34 H. 6. 
| | : wad 


gate. 2 Leo. 174. He | . 

So, if after withernam in proceſs the defendant in homine regple. 
giando found bail and pleaded, and there is judgment again him, 
and he is ſurrendered, he ſhall be detained upon the firſt capias 


. . 


Or, if he does not ſurrender himſelf, another capjas in wither. 


But, after wwithernem upon a retorno habendo, if the defendant 
tenders in court the damages aſſeſſed by the jury, and alſo a fire 
for his contempt, the proceedings upon the 1vithernam ſhall be 
ſtaid. R. 2 Leo. 174. | 1 | 

So, after judgment for return irrefleviſable, if the owner oſ £'4 
the cattle or goods tenders all that is due upon the judgment, and 
it is accepted, there ſhall be a writ of delivery for the goods, 2 
Infl. 107. ; r 

2. if he tenders the whole upon. the judgment, which is aſ- 


2 Inf. 107. | | 0 | 

ln replevin in county-court, removed by recordari, and ver- ** 
dict for avowant, and inquiry as to the value, purſuant to fa, it; f 
17 C. 2. c. 7. the avowant ſhall not have the replevin-bond de- 
livered to him to ſue the parties ; but muſt either have judgment Yal. 
and execution for the ſum ſettled by the jury, purſuant to that 
ſtatute, or he 'muſt take the ancient remedy, which is, to have 
writ.to de retorno habendo ; and if ſheriff. returns aweria elongata, tho! it 
then a writ to have retorn of the beaſts of the pledges ; and if tha 
returned #/il, then ſci. fe. againſt the theriff quod reddat ei iu. beir 
averia, Combes v. Cole, H. 10 G. 2. B. R. H. 352.) 


(3 K. 32.) Reception. 


So, if, pending replevin for a former diſtreſs, the lord diſtrain 
bh tenant again for the ſame cauſe, he ſhall have a recaption. I. 

r | 

To recaption the defendant does not avow as in replevin, but jul 
tifies ; for the plaintiff ſhall not recover damages for the taking 
or detaining of his cattle, but only damages for. the defendants 
contempt againſt law. 1 Rel. 320. l. 10. | 


* 
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mY th the common law a \ſeire facias lies after a year And a day (3 L. 1.) 
after judgment given in a real action, to execute ſuch judg- 5 By _ 
ment. 2 Inſt. 469. Adm, 1 Sal. 258. Vide Execution, (I. 4.) 
80 to execute a fine. 2 Inge 470. Vide Execution, (A. 6. * 
Fine, (E. 1 6 
5 — -# judgment i in ejectment. R. Sal. 258. 600. 
80 in annuity. 1 Sal. 258. 600. 
80 in perſonal actions, if the plaintiff or defendant die within 
1 year and a day, there cannot be an execution before a ſcire fa- 
cias by or againſt the executor or adminiſtrator. 1 Kol. goo. l 
15. 20. 
55 if one plaintiff die, the ſurvivor ſhall not t have execution 
before a ſcire,facias. Mo. 367. K. cont. My 150. 


1 The ſurvivor ſhalt not have an execution by elegit, for he heir 
1 ſhall be contributory. Per Holt, 1 Sal. 320. 1 
do, if a recognizance is given for good behaviour, he cannot be 
er. ndicted for a breach of the recognizance before a ſeire facias upon 
at, t; for he may have a plea for his excuſe. 1 Rol. goo. J ). 
de- $a ſire facias lies upon a judgment in annuity. Per Holt, 
ent dal. 600. 
hat do, if a conuſee dies, his exerutor cannot ſue upon is recogni- 
axe unce, to have an elegit, without a /cire 1 againſt the conuſor, 1 


tho' it is within the year. F. N. B. 267. D a 3 
Nor if the conuſor dies within 15 year, agaiuſt his executor, | ? 
er, or tertenant. F. NM. B. 267. D 8 

But by the common law a /cire facias does not lie in perſonal 

Rions after a year and a day after n 2 oft 469. Dub, 

er Holt, Sal. 

Nor upon a paths acknowledged, 0 Inf. 469. 

i do it is not neceſſary whens the king was plaintiff. Sal. 60 3. 

rains 
„ |, Yer by the /. W. 2. 45. Abe favs was given tian execu- (, L. 2.) 
in upon a judgment in perſcanl actions after the year and day. By the A. 
Lit. 290. 5. W. a. 48. 
And by the ſame flatute a ſcire facias lies dfier the year and day 

pon a recognizance. 2 Inſt. 470. 

but a ſcire facias is neceſſary, where the judgment i is ſuperſeded 

| error, tho the year and day paſs. Vide poſt, (3 L. 4.) 

%, it is not neceſſary, where no alteration of parties is made: 

if one plaintiff dies after judgment, execution may be ſued | A 

dame of both without a ſcire facias. N oy 150. | 


t juſ⸗ 
aking 
dant' 


So 


be ſued. 
Vide Bail, 
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So, if error is ſued and judgment affirmed, and afterward; ove 
of the plaintiffs dies. R. Mo. 367. Adm. 5 Mod. 339. 

So, if one plaintiff: dies, the ſurvivor alone may fue out ere. 
cution, without a ſcire facies ; for he is party to the judgment 


Cont. Mo. 367. R. acc. My 151. Adm. Sho. 404. Adm. (ar. 
194. e 
So, if error is brought by ſeveral defendants, and afterwards 


one dies, whereby the error is abated, execution may be ſued 
againft the others without a ſcire facias. Dub. Sho. 404. Len. 
$ Abd. 3590." Sabi. g97 0 5 

So, if two ſue execution by ſcire faciat, and one dies after 1n 
elegit awarded, the ſurvivor ſhall have an alias legit without i 
ſeire facias, R. Cart. 113; 123. 180. 194. 

Vet where judgment is given and execution delayed beyond the 
year and day by injunction in c/ancery, there muſt be a fre fi 
„F | TED: e e 
If execution is ſued after the year and day, without a ſcire ſa 
cias, the execution ſhall be ſuperſeded upon motion. Mod. Ca, 

But if execution is ſued after the year and day without a ſci 
acias, it is not void, but voidable by error. R. 3 Lev. 404. 
Saf. 261. R. cov. o £0. 199; 50 41 or cn | 

A ſcire facias lies of courſe within 10 years after judgment; bit 
after ren years, it muſt be upon motion. Pr. Reg. 209. 


(3 L. 3.) Scire facias vpop- Judgment. 
A tire facias, tho' it is but a judicial writ, is in the nature: 
an action, and a releaſe of actions, or of executions, diſcharges i 
Co. Lit. 290. 5. 2 Term. Rep. 46.* 


(R. 1, &c.) elt is a perſonal action, and therefore requires bail on a ug 


error. 2 Bl, Rep. 1227. FO, Tee 
*A ſcire facias to revive a judgment, entered on à bond for 


curing an annuity granted before the 17 Geo. 3. c. 26. J 2. ch 


manding that no action ſhall be brought on any judgment alter 
entered (unleſs certain requiſites were complied with) 1s an ach 
within that clauſe. 1 Term. Rep. 267.“ | | 


« ®*And a ſcire facias to revive a former judgment is ſo far ac 


tinuation of the ſame action, that if the plaintiff's reſtator} 
agreed not to bring a writ of error in that former action; l 
agreement ſhall bind his executors on the ci. fa, being bwoft 
againſt them. Id. 388.“ | : 3 

If it is to have exeeution of a judgment, the judgment mul! 


entered upon record before the ſcire facias ſued, and it ö: 


ſufficient that it is ſigned by the officer. Per Glinn. Pr. Reg. 4% 
If judgment was given 10 years before, it ſhall not be avi? 
without motion in court. . Pr. Reg. 495. Sal. 598. _. 
And the record of the judgment muſt be in court; for it bt 
foundation and warrant for the /cire facias. Pr. Reg. 495. 
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If it was ſeven years before, there muſt be a motion at the fide 
har. Sal. 598. e | | : ee 
If after judgment revived by ſcire facias, the defendant dies be- 
fore execution, there ſhall be another ſcire facias without motion. 
; A foi facias againſt a defendant ſays in hac parte, Sal. 599 
Againſt the bail it ſays in ed parte. Sal. 599. $ 
The ſcire facias mult be ſued in the ſame court where judgment 
was given, it the record remains there. Vide Execution, (I. 1.) 
And to the ſheriff of the ſame county, where the original action 
was, Pr. Reg. 495. R. Hob. 4. Tel. 218. 7 
And upon return of nulla bona in the ſame county, there may 
be a 1eſlatum ſcire facias to the ſheriff of another county. 2 Leo. 


"Bur if a debt, after recovery in B. is aſſigned to the king, a ſcire 
facias may iſſue out of the exc/equer. R. 2 Leo. 67, _ 

A /cire facias ought to be as ſhort as poſſible. Pr. Reg. 496. 

And therefore it is ſufficient, tho' it be as general as the record 
upon which it is founded. Mad. Ca. 296. 8 ORs. - 

And an immaterial variance from the record does not prejudice :- 
35, an omiſſion in the ſtile of the king. R. 3 Mod. 227. | 

So ſcire facias executor” of ſuch an one is ſufficient without nam- 

ing him. 1 Ceo. 17. | in gots 4 

But it muſt recite the judgment that was given. Cro, El. 817, 

And before what judge. Pr. Reg. 497. R. Sal. 517.. | 

If the record is ſpecial, it is ſafe to recite it, as it was pleaded. 
Dy. 34. 6. Le fir 15 „%%% 

lt muſt be againſt all the defendants together. N. S/. 598. 

A ſcire facias pro valare et dampnis upon a judgment in dower 
muſt mention the recovery of ſeiſin. Off. Br. 303. 305. By the 
fl. Mert. 1, She may recover the value and damages, uſque diem 
us ſrifinam recuperaverit, 2 Infl. 80. | | 

If a recognizance was taken before a judge, and not-entred in 
court, and the plaintiff declares upon a recognizance in court, it 
s variance, R. Sal. 564. 659. ; 

And ſuch variance cannot be amended. R, Sal. 52. 

If the ſcire facias be upon a judgment in ejectment for two 
neſſuages, where the judgment was of one meſſyage, K. 1 Sal. 
52. 

dy it ought to conclude, quare executio fieri non debet, and there- 
fore if non debet is omitted, it is bad. Lat. 1282. 

lf the judgment be againſt two and one dies, it ſhall be againſt 
the ſurvivor, quare execution againſt his goods and a moiety of his 
nds, and againſt the heir and tertenants of the deceaſed, quare 
Tee againſt them for a moiety of his lands /avere non debet. 

A. 107. 85 5 
lf defendant dies after writ of inquiry executed, and before 
the return, and the /ci. fa. is to ſhew cauſe why new writ of in- 
1 | quiry 


776 


- 
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quity-houſd-cor be-awicided, it iall-beiquaſiied ; for it ould he | 


to thew cauſe why the damages aſſeſſed ſhould not be recovered. 
R. on demurrer. Compton v. Leeds, 13 G. 1. C. B. GH 


v-Southcott, H. 22 G. 2. B. R. H. 1 Wilf. 243. | 


they entred. N. 1 Lev. 312. 


If it be by an executor, it muſt make a profert of the letters 
teſtamentary in the middle or at the end. R.Ca1/.. 69. 


But a ſcire facias againſt tertenants need not ſhew by what title 

It need not recite all the proceedings npon which the judgment 
was given, but the judgment only. R. Carth. 149. 

The term of the recovery need not be inſerted. Barnes 431. 
The ſeire facias mult not be teſted upon a Sunday; for it is not 
dies juridicus. Dy. 168. a. Lt | 

There ought to be ſeven days between the teſe and return of 
every ſcire facias ; and therefore 14 days between the teſſe of the | 
firſt and return of the ſecond ſcire facias. R. 2 Jon. 228. R. 
9 W. z. B. R. (Reported in Comyns's Reports 53.) Sal. 599. 
Skin. 633. 2158 | Es | 

So a fare facias muſt be delivered to the ſheriff four days at 


leaſt before the return. 2 Jon. 228. A convenient tine. Sul, 


2 it has lain four days in the office; ſummons upon it may be 
made any time before the court is up, on the return - day. Obrian 
v. Frazier, M. 12 G. Str. 644. Wy | ; 
The ſheriff's return of /cire feci does not eſtop the bail from 
ſhewing that they were ſummoned ſo late on the return day, that 
they could not bring in their principal before the riſing of the court. 


2 Term. Rep. 737. 738. nf. 


Buy rule in B. R. the ſecond ſcire facias ought not to be ſued our 


till the firſt is returned. Sal. 599. Cont. Shin. 633. 
Declaration may be entitled of the term generally, tho the /c:. 


Fa. is returnable the laſt return, Ward v. Ganſell, H. 11 G. 3. 


3 Wil. 154) © Wok 
[lt may be quaſhed on plaintiff's motion, after appearance with- 
out coſts. Barnes 431. | 


us . . 4 ſeire facias lies quare executionein non upon every judgment, 


what 


judgment. 


upon which execution is not ſued within a year and a day, if the 
judgment was not given with a ceſſet executio to ſuch a time, for 


then the year ſhall be coniputed from that time. Mod. Ca. 288. 


Tho' execution be ſued in part. Lut. 1264. 
So, tho execution is ſued, but not continued for a year and a 
day. 2 Leo. 77, 78. Carth. 2. 2 
ee. Vide Execution, 
(A. 3.)—(I. 4.) | 
Upon a judgment in ejectment, where a ſtranger enters aſter 
judgment. R. Lut. 1268. 3 Lew. 100. Clift. 676, 7. 
So, it lies upon a judgment quod conputet. 1 Venl. 25 ;. 


80 


2 
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80, if error is brought of the judgment after the year, which is 
 quaſhed and void, there ought not to be execution, without a /cire 
facias ; tor the writ of error being void, does not revive the judg- 
ment. R. 1 Rol. 899. J. 40. 8 Moe 

80, if there is an injunction out of chancery, whereby execution 
i; ſtayed for a year, there ſhall not be execution afterwards with- 
but a ſcire facias, R. Mod. Ca. 288. 8 RT | 

[if on judgment of Michaelmas term, execution is ſtopped by 
injunRion, and afterwards taken out teſted the laſt day of the ſub- 
ſequent Michaelmas term; it is irregular, without /ci. fa. A writ of 

error is matter of record, which the court can take notice of, but 
an injunction is not. Winter v. Lightbound, P. 6 GC. Str. 301.] 
Therefore it is not neceſſary, where the judgment was ſuſpend- 
ed by error, tho' a year and a day are paſſed before judgment 
affirmed. R. Cro. El. 416. 706. K. 1 Rol. 899. J. 20. R. 1 Sal. 
261. R. Lane 20. K. Godb. 372 299-7 

Nor where the judgment is affirined within the year, tho' the 

execution is ſued out of the court where the judgment is affirmed. 
K. 5 Co. 88. a. Cont. Fr. Reg. 208. „ | 

Nor where the judgment 1s affirmed, or the plaintiff is non- 
ſuited or diſcontinues in error, tho' the year was expired befors 

error brought. K. 1 Fol. 899. J. 25. 35. K. 2 Co. 364. Lane. 
20 | 


[If a delay of execution for a year has ariſen from the defend- 
ants by bills for injundtions, and by obtaining time for payment, 
execution may be ſued out without a ſcire facias; and if a rule to 
ſhew cauſe why it ſhould not be ſet aſide is obtained, the court 
will diſcharge it with colts. Michel v. Cue, M. 32 G. 2. 2 B. 
M. 660.] . | | . 


Aſter the year and day a ſcire facias lies between the ſame par- (3 L. 5.) 

ties as were parties to the judgment. Theſ. Br. 224. By whom. 
If the plaintiff dies, /cire facias lies by his executor or adminiſ- 

Ty within a year. 2 Inft. 395. Th. Br. 240. Vide Execution, 

lf the judgment is by an executor or adminiſtrator durante i- 

mri etate, the executar at his full age may have ſcire facias; for 

be is privy to the judgment. R. 1 Kl. 889. J. 2. 


r Or by an executor upon condition that upon ſuch an act B. ſhall 
8. be executor, Dub. 1 Rol. 889. J. 5. 
80 now by the ft. 17 Car. 2. 8. if an executor or adminiſtrator 
2 obtains judgment, and dies before execution, an adminiſtrator de. 
bie wn, Cc. thall have a ſcire facias upon ſuch judgment. Vide 
n, Adminiflration, (S.) | | 
do if he dies after the money levied by the execntion, and it 
ter remains in the theriff's hands, he may perfect the execution. R. 
| al. 323. ä x N 
*If 
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If an executor bring a ſcire facias on a judgment or recagyi. 
zance, and obtain judgment quod habeat executionem, and die in» 
teſtate, the adminifirator de bonis non muſt bring a ſcire facias on 
the original judgment, and cannot proceed upon the judgment on 
the ſcire facias. Semb. Ld. Raym. 1049.“ 1 

*If the plaintiff in an action, after judgment and a writ of error 
allowed, become bankrupr, his aſſignees cannot ſue out a ſei, 
fa. in their own names to compel an aſſignment of errors, till 

ſome judgment be given; and then it mutt be done immediately 
after ſuch judgment ; but they ſhould go on with the writ of error 
in the bankrupt's name till judgment. 1 Term Rep, 463. Vide 
3 Term Rep. 437.“ | | T4 | 
be huſband cannot have execution for the coſts on a plea of 
coverture found for the defendant, without a ſcire facias, Dong. 


637, (614)* | a 


So, if defendant dies after judgment, a ſcire facias lies within x 
year againſt his executor or adminiſtrator. Lut. 1273, 4. Th. 
Brew. 241. . EET 

So in ejectment it lies againſt an executor and a ſtranger who 
entred after judgment. K. Lut. 1268. 3 Lev, 100. Vide ants, 
3 L. 4). ES | 

5057 againſt tertenants generally, or by ſpecial name. Sal. 665, 

If it be againſt A. tenen præmiſſorum, it ſhall be intended te- 
nant at the tim̃e of the liberute. R. Jon. go. 

So, if judgment is recovered againſt an executor or adminiſtra- 
tor, who dies, a /cire facias lies upon it againſt the adminiſtrator de 
Bonis non, &fc. being alſo adminiſtrator of the executor. R. per 
3 J. Jon. 214. K. 1 Rol. 890. J. 53. Go. Car. 167. 

So againit the executor of an adminiſtrator againſt whom the 


judgment was given, if he has waſted the goods of his inteſtate, 
Clift. 679. : N 


But a ſcire facias does not lie, where there wants privity; 25, 
by an adminiſtrator de Bonis non, Efc. and upon a judgment by an 
executor or adminiſtrator till the /t. 17 Car. 2, 8. Jon. 248. 
Vide ante, (3 L. 6.)— Adminiſtration, (G.) | 

Nor by the heir, where his anceftor had ſued an elegit. N. 
Lane, 16. | | 

Nor by the adminiſtrator of an adminiſtrator upon a judgment 

by his inteſtate, for a debt due to the firſt inteſtate ; tho the debt 
is brought into court he cannot take it; tho? he alſo obtained judg- 
ment by miſtake, for it is erroneous. Lut. 140. : 
So it does not lie, tho? there is privity, by him, who has no in- 
tereſt in the thing recovered : as, if huſbagd and wife recover 
land in right of the wife, and the wife dies, the huſband ſhall not 
have a ſcire facias upon the judgment. Jon. 248. 

So, if huſband and wife as executrix or adminiſtratrix recover. 


R. fon. 248. 1 Fol. 899. J. 10. Vide Baron and Feme, (2) 
Ye, 


PLEADER _ 


Yet, where a huſband and wife have a judgment for a debt to 
' the wife, the huſband alone ſhall ſue execution without a ſcire fa- 
cies. R. Mod. 179. Vide Baron and Feme, (E. 3.—Z:) * 
So, it does not lie againſt the heir and terre · tenants of the tenant 
in dower, after judgment againſt him and ſeiſin awarded, if he 
dies before inquiry of damages. R. 3 Lev. 275. . 
Nor by the adminiſtrator of the demandant in dower, if ſhe dies 
before damages and coſts aſſeſſel. Dub. 3 Lew. 275. 


If upon a ſcire facias the ſheriff returns ſcire feci, and the de- (3 L. 8.) 
fendant makes default, there ſhall be judgment againſt him. Judgment 
gut execution will not be permitted ro iſſue on a /ci. fa. to re- bee e's 


rive an old judgment, till a ſcire feci returned or an affidavit of fault. 


I 1 7 naj . | out two 
So in C. B. if a ſcire facias goes upon a judgment for debt and jokes 


damages againſt the defendant himſelf, who was party and privy to 
the judgment, and the ſheriff returns nic/ul, and the defendant 
makes default, there ſliall be judgment againſt him without award- 
ing a ſecond ſcire fucias. Dy, 168. a. 2 Infl. 472. Sal. 599. 


Baut in all caſes whe the ſheriff returns nichil upon a ſeive fa- (3 L. 9.) 


en not. 


cia in B. R. another ſcire facias all be awarded. 2 Inf. 42. 
2 Mod. Ca. 227. | | 
And if upon the ſecond ſcire facias the ſheriff returns nichil, and 


the defendant does not appear, there ſhall be judgment againſt 


him, Dy. 168. 4. 198. a. 172. 4. 201. 2. „ 

So in a ſcire facias upon a recogniſance in C. B. there ſhalf not 
be judgment againſt the defendant upon his default till two nic/ils 
are returned. Dy. 168. a. | | 22 H 

Nor in a ſcire facias upon a judgment in C. B. where the defend- 
ant was not party to the record, as if it be againſt an executor or 
adminiſtrator, c. Ilil. | e | 

So, if the defendant after judgment takes huſband, and the ſcire 

 facias is againſt her huſband and her. Per C. R P. 9 An. 

Nor in a /cire fucias in C. B. for any cauſe, except upon a re- 
wy for debt and dainages againſt a party to the record. Dy. 
168. 4. . 

As, if nichl is returned upon a ſcire facias againſt a conuſee 
aſter judgment in audita guerela to be relieved from a recogniſance 
by an infant, there mutt be a ſecond ſcire facias. R. 2 Co. 59. 

So, if the ſcire facias is againſt two, and the ſheriff, as to one, 
returns ſcire feci, and nicſhil as to the other, there ſhall be a ſecond 
ſcire facias againſt both. Per tot. Cur. 1 H. 4.5. 

If there is judgment againſt the defendant by default after a /cire 


feci returned, he is without remedy, tho' there was Do judgment 


originally given. R. 1 Lev. 41. ; | 

So, if the ſcire facias is againſt an heir, who, being warned. 
ſuffers judgment by def:ul:, he ſhall have no remedy in law, tho' 
is father was only tenant for life, remainder to him in fee. R. 


| Ley, 41. I . 
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So, if we reminder was vom! in tail. R. 1 41. 1 8⁴ 


* Kay. 19. N 
So, in any vaſe; where he has! matter nn to the low fe 
eis. 1 Sul. 264. d 
But aſter judgment upon two nichils returned, the Wer l 
* may be relieved upon motion without an audita WR 1 Sal. 
_—_ + it 
. (Aer two nichils and ſcire feri inquiry, devaſtavit returned, 
and traverſed ; if the defendant does not apply in a reaſonable 
time, the court will not relieye on motion. Wharton v. Ricſurd. te 
Jo T. 11 G. 2. Str. 1075.]. 
(3 L. 10.) Ton five facias the defendant may plead i in abaremene or in fe 
bar. 2 Infl. 470.” tr 
; 1 But he can plead nothing in bar; which be might have pleaded 4 
allowed. to the original action. Comp, 728.5 | | 
To ail, receipt, and age, Al be allowed. hid. | 
But proceſs s of ſummons, attachment, and for a view, are ouſted fe 
by kak ad 2. 45. 2 Inf. 470. | 
2" of the tenant, defendant, Prayee in ad, or plaiutiff 0 
himſelf. 2 Tft. 470. 
So protection ſhall not be allowed. bid. Ce 
So the defendant cannot plead matter contrary to the title, upon br 
which the recovery was obtained. Jbid. An 
Nor aà thing which proves the judgment only e erroneous and | 
' voidable. bid. | | (2 
Nor error pending of the fame judgment. 4 Mod. 246. Semb, 7 
' eont. Sho. 136. te 
Ulf defendant pleads to lai 5 quare, &c. hit plaintiff ſhould "4 
not have his 2:0: (inſtead of execution, ) it is well enough. Grey I 
v. Jones, T. 4 G. 3. 2 Will. 254. * 
31-171.) And therefore to a ſcire facias upon a judgment 5 defendant 
3 may plead in 9 4 there are n 912 days between 272 
a judgment. the ee and return. Lut 25. | Vide Abatement, (H. 14.) - 
In abate- Quod non tenet ſpecially: as, that he has only for years. K. ; 
— 3 Lev. 205. C. Ent. 620. 624. a. Vide Abatement, (F. 1 3.) = 
But general 20n-tenure- is no plea. R. 3 Lev. 205. Vet, it . 
was pleaded generally, tho nothing done upon it. 2 Sand. 12 "Ou 
R. no plea. Cro. El. 872. R. Sal. 601. * 
So, where tenants are returned tenants of ſeveral parts, they * 
cannet join in a plea of ſeiſin in another. R Sul. 601. þ ; 
So they cannot plead non-tenure by implication : as, that fucl 4 
@ one is ſeiſed of the freehold. R. Sal. 60 1. 1 
That he hilde jointly avitli B. R. Mo. 524. 7 
That there wvas no ſcire facias againft the other defendant. Sal. Ni 


598. R. 2 Co. 506, 50). 
That there are other tertenants not named, R. 2 Sand. 8. 23. 
R. Mo. 525. | 


15. 
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Or, if the return does not ſay, that A. B. Cc. are all the ter- 
cenants, it is bad; R. Sal. 8 9. Ge 
T lat there are tertenants in arother county agaiuſt whom: there is 
i ſcire facias. R. 2 Vent. 104. Clift. 6 222. 
But ſuch plea ſhall conclude, ſi reſpondere debet; for it is dat 
directly in abatement. 2 Sand. 8. K. 2 Vent. 105. K. Sal. 601. 
Med. Ca. 2 36. 3 ip IE | 5 6” 
And if it be that there are other tertenants in another county, 
it ſhall not ſay, not named, nor returned. R. 2 Vent. 105. 
80 this plea after a plea in bar does not ayail. en. 3109. 
| Upon ſuch plea the plaintiff may take a new writ againſt other 


1 


tertenants. 2 Sand. 23. 


80 to ſcixe facias againſt an executor or adminiſtrator, the de- (3 L 12.) 
ſendant may plead in bar that he had fully adminiſtered die impe- In bar, 
rationis of the ſcire facias. Off. Br. 253. 2 Sand. 220. Vide RO 
ante, (2 D. 9.) 81 : .  adminiftra- 

de unques executor, Mod. Int. 367. 1 tor. 
So, judgment againſt him upon a prior ſcire facias, upon a ſcire 
feri inquiry and devaſſavit returned. Cro. El. 8 86. 5 

Or ſuch prior /cire facias pending, and no ſubſequent aſſets. R 

Cre. El. 886. Ss EEE | 
But plene admini/iravit and nulla bona will be bad upon a ſpecial 
demurrer. R. 4 Mod. 296. 1 Sal. 266, Semb. Al. 48. Off. 
Br, 302. R. Cro. El. 575. He ought to plead, Nothing in lis 
fan ls. Skin, 565. | | R ; 
So he may plead nul tief record. Mod. Int. 368. Vide aute, 
2 W. 13.) | | 5 TED 
80 by the fl. 4 5 An. 16. payment, if the defendant has paid 
the money due on ſuch judgment. f Gi 
do, a thing which ſhews the writ to be miſtaken : as, if a ſcire 
jarias upon a judgment againſt A. and B. is brought againſt the 
adminiſtrator of . as ſurvivor, the defendant may ſay, that A. 
ſurvived. R. 1 Sal. 262. | | 5 

do he may plead a releaſe to the teſtator or himſelf. 3 Lev. 
272. Vide ante, (2 W. 30.) | 

Or a releafe by the executor of the plaintiff. I. Ps 

Or, by one executor or adminiſtrator, or to one executor or ad- 
miniſtrator, 2 Lev. 293. 3 

But it is no plea, that by deed the plaintiff agreed that, if he 
obtained judgment, he would not take out execution if the defend- 
ut paid tool, which money he has paid; for there can be no de- 
lealance of a judgment before it is given. R. Ce. El. 837. 

lt is no plea in a ſcire facias upon a judgment againſt himſelf, 
that there is another judgment againſt the teſtator unſatizked ; far 
he might have pleaded it to the firſt action againſt him. Dy. 80. 

4 in mary, R. 1 Sal. 315. ö R 

That the bond, upon which the judgment was obtained, was 

Upon an uſurious contract. R. 1 Sid. 182. A 04 
| 0 


(3L.13.) 
By an heir. 


ö 2 L EAD E R. 
So he may plead outlawry of the plaintiff before the firſt judg- 
ment in battery, &c. for tho' it was no bar to the aQion, becauſe 
the damages were uncertain, yet it ſhall be a bar to the fire fa 
cias,” when the judgment has aſcertained the damages, N. 5, 
So he may plead, that the plaintiff's teſtator became felp 4 f. 
r Send, 5 : Rp 
That wy is depending upon the original judgment. Shin. 500. 
So he may plead, that the plaintiff levied debt and damages by 
feeri facias againſt the teſtator, Chft. 675. K. 4 Leo. 194. Ch, 
Car. 328. . | 
- Bur it is no good plea, that the plaintiff levied part by ferifa- 
cias, and agreed to accept 100. at ſuch a day for ſatisfaction of the 
reſidue, which was paid accordingly ; for payment is no plea to a 
debt upon record. K. 3 Lev. 119. L. Ent. 164. 
Quod teſtutar ceſit per ca. ja. in execution, and afterwards per- 
mitted him ire ad largum. Off Br. 300. Sul. 271. 


That he obluired judgment in C. B. upon the ſume judgment. N. 1 
Gro. El. 8. 5. 1 | 0 
So, it is no plea, quod cepit teflator” fer ca. ſa. who died in exe- l 
cution. Op. brew. 245. | N : 
That he paid the maney recovered without acquittance, Jm. 27 
320, T- - | | hin 
So, to a ſcire facias againſt an heir, he may plead, riens jr Jo 
aiſcent. Semb. Dy. 334. Cro. Car. 295. a 5 5 
Or, pray that the gare may demur, if the heir is within age. Sa 
2 Injl, 396. Cr». Cur. 295: ; | 6 
And if it is found againtt the heir, there ſhall be execution g 
againſt him for a moĩety only, and not for the whole ; for the heir , 
is charged only as terretenart. K. Oo. Car. 296. 313. K. In. he 
F „ | . ; Rk 
lf there are ſeveral heirs, as parceners, in gavelkind, Wc. and * 
ſeire facias is againſt one only, he ſhall have contribution agaiull 7 
the. others. 3 O. 12. 6. ; ; is 
So, if part of the land deſcended to the heir of the part of the N 
father, other part to the heir de parte matris. 3 Co. 13. 4. Il 
But, it is no plea, that before the /cire facias the heir levied a . 
fine to the uſe of himſelf in fee. Semb. Co. Ent. 62 2. b. | * 
So, if the heir alone is charged, he ſhall not have a ſcire facidt lia 
againſt a purchaſer. R. 3 O. 12, 13. ; Thy 
So, if there be a ſcire fucias againſt an heir, or terretenants, after He 
judgment againſt the anceſtor, he ſhall not plead any matter u Nen 
avoidance of the judgment, tho the judgment was by nil dicit: u, 8 


that A. for whoſe ſufficiency the anceſtor was bound, was ſuffcien. 

R. Saw. 25. 6. | | / 3 
So, if judgment be againſt A. and B. and one dies, a ſcire fucia 

lies againſt the ſurvivor, and it is no plea that the deceaſed has u 


heir to whom aſlers deſcended. , R. 1 Lev. 30. @ 
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&, if the ſeire facias be againſt both, he may take execution, 
iter judgment againſt both by elegit, or by eri facias againſt the 


{urvivor only. 1 Lev. 30. 


So, to a ſcire fucias againſt a terretenant, he may plead in bar (3 L. 14.) 
ay thing which ſhews his land not liable to execution: as, that Byteriete- 
the defendant in the original action enfeoffed himſelf, or others, 28% 
under whom he claims, beſore the judgment, with traverſe of the 
(ciſin tempore judicii aut unguam poſtea. Off. Brew. 251. 5 

f there be a traverſe of the ſeiſin and iſſue thereon, he ſhall be 
xdjudged to be ſeiſed, tho he made a feoffment, if it was with an 
intent to defraud credjrors. R. Hob. 72. | | | 

S0 terretenants may plead, that the heir has ſufficient by deſcent, 
whereof the plaintiff might have execution. Co. Ent. 620. 

That the original defendant was not ſeiſed of the lands in their 

on. | . | 

11 the original defendant wwas tenant in tail and tied, and his 
iſe levied a fine to the terretenant. Co. Ent. 621. 
| That the defendant in the judgment was not ſeiſed in fee. Th, Br. 

272, 273. 289. . 10 | 

That le enfeaffed the terretenant and before judgment diſſeiſed 
lim, whereupon the terretenant after judgment re-entered. Off. Br. 

02. | | 

90 terretenants may plead, that they have nothing but a rever- 

fm aftcr a term of years, and pray judicium ſi executio during the 

lern. Clift, 67 1. | | . 
do a terretenant may plead nul tiel record. 

A releaſe to him by the plaintifi. Hs | 

Bur it is no plea for a terretenant that the heir has aſſets ; for tho 
the plaintiſf giay ſue execution againſt the heir alone, without 
naming the purchaſer ; yet it is not of neceſſity. 2 Inſt. 396. 
Lenb. Co. Ent. 620. . | 

That no ſcire facias 2vas awarded again}! the eæecutors; tho' they 
have aſſets. Semb. Dy. 208. a. 5 

Nor, no ſcire facias againſt him as heir but as terretenant only; tho 
he was heir. R. Cro. El. $96. 


do to a ſcire facias aſter the year and day againſt the defendant (31. 15.) 


biuſelf, he may plead nul tiel record. OF. Br. 279. ee 
That the debt awas levied by fieri facias. Clift. 675. arts" 


[He cannot plead that the warrant of attorney was given on an 
uſurious contract. Buſh v. Comer, P. 9 G. 2. Str. 1043. B. R. H. 
233. | | | 


(3 * 16.) . Scire facias upon a Recognizance. 


% a ſcire facias may be ſued, upon a recognizance given in 
Curcery, againſt the conuſor hiuiſelf. 2 Sand. 6. £ 
Ur againſt his heir, or terre-tenants, 


So, 
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So, againſt them upon a recogniſance in B. R. or C B. 

Or before the chief juſtice or other judge out of court, 

So, after the debt ſatisfied, a ſcire facias ad computandum lies by 
the conuſor againſt the conuſee. Vide Statute-Staple, (G.) 

So, if a conuſor dies, a /cire facias may be ſued againſt his heir, 
1 Rel, 95. J. 35. ee es | POLY: is 

And it may be ſued againſt him without the terre-tenants ; for 
he ſhall have no contribution any more than the conuſor himſelf 
1 Kol. goo. J. 37. 2 In. 396. i 
Or it may be ſued againſt the heir and terre- tenants. Cro, Car, 
295. | 6 Nt | | | 
And, if it be returned that there is no heir, or that the heir i; 
dead, or that he was warned, and not otherwiſe, it may be ſued 
againſt the terre- tenants. 1 Fol. goo. J. 45. 25 
So, if the conuſee extends part of the lands of the conuſor only, 
the terre - tenant may have a ſcire facias in the nature of an audita 

querela againſt him, or an audita guerela at his election. R. Jon. go, 
| p A ſcire facias upon a recogniſanee muſt purſue the recogri- 
ance. | 

[It cannot be teſted the ſame day the party makes default. R:x 
v. White, H. 18G.2. Str. 1220.] | | 

[Stire facias againſt bail in error on judgment for damages, 
muſt be to ſhew cauſe why plaintiff ſhould not have execution of 
the debt aforeſaid, (the ſpecific ſum in the recognizance) not of 
the damages. Barlow v. Evans, T. 18 G.2. Will. 98.) . 

But if it concludes, quare executionem non, fc. juxta forman 
recuperation' fr edi inſtead of [ rags ) it ſhall be amended, ſor i 
is ſurpluſage. R. 3 Mod. 251. | 


[Scire fiicias in the petty- bag will lie on a bond given to the | 


late king, his executors and adminiſtrators, as within 33 Hl. f. c. 39. 
Rex v. Bradford, H. 1 G. 2 Ld. Raym. 1327. in chancety.) 


(3 L. 17.) Scire facias for other Cauſes. 


So, if a judgment be reverſed after execution, a ſcire facias lit 
for the defendant againſt the plaintiff for the money recoverel. 
Jon. 3.6. | a 5 ee 

If there be judgment in error to reverſe a fine, a ſcire facias it 
againſt the terretenants, and it lies before or after judgment in the 
diſcretion of the court. Hard. 163, 4. | ; 

If there be judgment for the plaintiff in replevin, and a retum 
is not made, a ſeire facias lies againſt the pledges. 2 Mid. C 
303. Vide ante, (3 K. 5.) 3 | 

[ Seire facias in replevin will lie on plaint, or on writ. One ma 
be bail with others for himſelf; if elongar. is returned for the 
principal the pledges may be ſued ; if the writ of inquiry 18 reduci- 


ble to a certainty, it is enough; and diſcontinance is nothing 


\ 


— 
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4 fuit, unleſs it bad been void or a nullity. Mulſo v. Shere, 7. 
4 G. Fort. 330.] | e 


(3 . 18.) Judgment in a Scire Factas.. 


Judgment in ſcire facias depends upon the original judgment; 
for if this is reverſed, the judgment in /cire facias does not ſtand in 
force. 3 Med. 19%. ; 55 

[Judgment on a ſcire facias cannot give damages for delay of ex- 
ecution ; but if it does, it may be reverſed for that, and affirmed 
tro reſidus. Henriques v. Dutch Wefl-India Company ; on error in 
B.R. 7. 2 G. 2. Afirmed in parliament, Anno 1730. Str. 807. 
Ld. Raym. 1532+] RY . 

[But if it is found that plaintiff is damnified, and put to coſts to 
64. it is well; for it is only meant as a foundation for the coſts de 
incremento. Damages may mean coſts. Knox v. Coſtello, M. 6 G. 
39 B. M. 1789.] | | | 


(3 M) Pleading in Treſpaſs. 


(3 M. 1.) The Original. 


RESPASS is wicontiel, which gives commiſſion to the 
ſheriff to hear and determine in his county, F. N. B. 
65, F. | | 
And thereon he may determine treſpaſs to any value, 1bid. 
And it ſhall ſay vi et armis. Ibid. | 
Or treſpaſs may be ſued by a writ directed to the ſheriff, and 
returnable in B. R. or & B. F. M. B. 86. H. 

And this writ ſhall always ſay, vi et armis. Ibid. 
[fit be for taking a live chattel, che writ uſually ſays, cepit et 
Wluxit, F. V. B. 88. B. | | 7 
If for a deed chatte] cepit et aſportavit. Ibid. 

If for moveable chattels, pretii, Ic. Reg. 93. b. 

If for immoveable, ad walentiam, Ec. Ibid. | 
But cepit et abduxit, or aſportavit, may be uſed promiſcuouſ] 
r live or dead chattels. 

do pretii, or ad valentiam may be uſed promiſcuouſly for a live 
dead thing. F. N. B. 88. M. Dy. 121. 3. 2 Go. 307.2 
mt. 174. 8 . 
N. if it be omitted in treſpaſs for taking cattle, it is not fatal; 

r they may be returned. Reg. 97. b. x | | 
do the omiſſion does not prejudice in any caſe after verdict. R. 


jon vid. 39. 2 Vent. 174. | 

g 1 e Nor upon a general demurrer. Semb, 2 Cro, 147. Cont. 2 Lev: 
- 0. ; a , : 

ng i | 


Vol. v. 3 E 


FF . 
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(J M. 2.) Proceſs. 


The proceſs in een is attachment and diſtreſs, . if upon 
the attachment or diſtreſs the theriff returns nichl, a copia, 
alias, Mluries and exigent, and proceſs to outlawry. 1 Brounl 
193. 

If, at the return of the attachment, the defendant does not ap- 
pear, nor caſt an eſſoin, he ſhall loſe the goods attached, 1 Brown, 


1 
If he caſts an eſſoin, he hatl have a writ to the ſheriff for reſt 

tution of his goods. bid: 

Tho' he does not appear at the day t. to which the eſſoin is ad- 
journed. Ibid. 

Whenj treſpaſs lies or not, and by or againſt whom, vide ny 
paſs, (A. 1, &c.) 

When with a ful cum, Qc. V.de Treſpaſs, ( . 4 


(3M. z.) W LE TRY 


13 M. z.) Declaration in treſpaſs quare clauſum 1 muſt be alledged in 
In what the county where the land lies. 
= So, for any local treſpaſs. \ | 
: But for battery, taking of goods, Ec. it wp be i in any county, | 


Vide Action, (N. 12.) 


(3 M. 4) It muſt be direct and poſitive ; and therefore, if the plaintiff de- 
'Muft be clares, quod cum defendant, Ge. it is bad, for "nothing i is direct. f 
direct and affirmed. R. Cro. El. 507. Ney 58. K. after verdick, 2 Bul. 215, p 
N. ab. 2 Lov. 193. 206. F,p. 256. 

Ibo the defendant — and juſtifies the treſpaſs, R 


2. Jon. 197. 
So ſince the f. 4 © 5 An. 16. for this does not enlarge the 
former ſtatutes, after verdict. R. in C. B. P. 2 Geo. R. ibm, |. 5 


So, if the plaintiff declares quare cum, fc. R. Sal. 636. 
[Bur nec non de eo quod, c. after a quod cum, is a poſitive 


charge. Dobbs v. Edmonds, H. 12 C. Str. 681. 2 Ld. Rayn. to 
1413} fre 
| rod cum is well enough after verdi&, though poſſibly i \' 
might be bad on demurrer. Douglas v. Hall, 7. 18 C. 2.1 gue 
Will. 99.] * 
Aud cum is well on ſpecial demurrer, where the writ i . me 
forth in the declaration. White V. Shaw, M. 4 G. 3: 2 Wil, ] 
203. 
8 ] 
(z M. 5.) tt muſt be certain, oy therefore muſt ſhew the quartity and ſtan 
Maſt be ce quality of the cattle or goods taken, R. 5 Co, 34. 6. Vide ont, was 
tain, (C. 21.) | 


[The 


* ä r * 
as ** RR r 1 a FREE * F; 
r 2 A A , 
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[The goods muſt be ſpeciſied, for otherwiſe defendant could not 
juſtify, nor could the recovery be pleaded in bar to another action. 
Bertie v. Pickering. T. 9 G. 3. 4 B. M. 2455.] 

If the word is general, as tres pullos, Ic. it muſt give an Anglicè. 
Lal. 1492. 2 | | 

But 2 is ſufficient that the quantity, c. is aſcertaiged by a 
thing to which it refers: as, a dec larat ion, quare ciſtum cepit et di- 
werſa ve ſtimenta in ci ſia prædida, is good, without ſaying what 
cloaths he took. R. Al. 9. Vide ante, (C. 27.) 3 

And in treſpaſs guare cluuſum fregit, the declaration may be 
general without naming the cloſes which draws on the common 
bir, and new aflignment. 2 Bl. Rep. 1089.“ | 

Ir muſt alledge the time of the treſpaſs before the declaration 
filed ; and therefore, if the declaration is filed in Trinity term, and 
the treſpaſs alledged after the term and before trial, it is bad. x 
bid. 308. \ 


If it is alledged after the declaration filed, at any time, it is bad 
upon demurrer. „ | | . 

If it is alledged after the declaration and before trial, it is bad 
ifter verdict, except where the jury find ſpecially, that the defen- 
Gant was guilty before the declaration filed. R. 1 Sid, 308. R. M. 
V. z. B. R. inter Blackhall and Heale, { Reported in Comyns's Rep. 
12.) Sal. 662. | | | A | 

Bur, if it is alledged at a day after trial, it will be aided by ver- 
dict. R. M. 8 W. z. B. R. inter Blackhall and Heale. (Com. 
Rep. 12. Sal. 662.) Vide ante, (C. 19.) N 

Or at an impoſſible day. R. M. 8 W. 3. B. R. int. Wall and 
Duke, (cited in Comyns's Rep. 13.) | 

If it is alledged that ſuch a day the defendant impriſoned him, 
and derained him twenty-four days, without ſaying, when, it 
ſhall be intended immediately after the impriſonment. R. 2 Cro. 
664. | 

If it alledges et alia enormia eis intulit inſtead of ei, it is not ma- 
terial. R, 2 Cro. 664. 3 

So, if it alledges the treſpaſs in a cloſe vocat A. abuttan' ſuper 
terras J. in D. the clole thall be intended in D. R. 2 Rol. 251. 


l. 45. 


It muſt be conformable to the original ; and therefore, if the (3 MI. 6.) 
declaration is quare clauſa, when the original was quare clauſum Muſt be 


ſregit, it is bad. R. Cro, El, 185. Vide ante, (C. 13.) 
If the declaration is quare cluuſum, omitting fregit, and the wr 
duare clauſum fregit. Per 2 J. Vent. cont. 2 Vent. 153. | 
hut an immaterial variance, or what way be ſupplied by intend- 
ment, does not prejudice. 2 Vent. 15 3. "FN 
Nor a miſtake of ſummon for 2 Vide ante, (C. 13.) 


It muſt be wi et armis et contra pacem, for the omiſſion is ſub- 7. 
ſtance. R. 2 Cro. 526. 536. 443. Adm. Cro. Car. 325. R. that it Muſt be vi 
was form. 2 Cro. 130, K. Sal. 636. 640. Carth. 66. e 


* 
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conforma- 
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It, riginal. 


P LEADER. 


Bot now by the „ 16 & 17 Car. 2. 8. it is aided after 

verdlict. Sy A 5 N e 
And by the ff. 4 & 5 An. 16. upon a general demurrer. 

So, if it is recited in the writ, it is ſufficient ; tho' it is omitted 

in the declaration. R. Lut. 1509. Semb. Sti. 408. Dub. . 

g. 256. Vide ante, (C. 12.) el Ta, 


M. 8. | | | | 
REP: be 2 It muſt be contra pacem nuper regis & regis nunc, if the 


tra pacem, treſpaſs is alledged in a former reign. R. Sha. 28. Alm. 2 Ve, 
45909. 2 Cr. 377. R. Sal. 636. R. that it may be fo. 11 
RS 4 8 5 
But contra pacem nuper regis et regis nunc, where the whole 
was in a former reign, is ſurpluſage as to the words regis 
num, and ſhall be aided. R. 2 Co. 377. 3 Bul. 82. K. 
Carth. 95. | | 
So contra pacem regis nunc, if treſpaſs is ſuch a year, which was 
in a former reign; for the court takes notice of the king's demiſe, 
R. Sal. 640. Py | N 
It muſt mention the goods to be ſo much pretii, or ad valentian, 
Oc. 2 Lev. 230. Vide ante, (3 M. 1. 
But it is ſufficient, if it is in the writ, tho' omitted in the decla- 
ration. R. 1 Sid. 150. Vide ante, (C. 13.) „ 
And ſhall be aided after verdict, and upon a general demurrer, 
for it is form only. 2 Coo. 148. Vide ante, (3 M. 1.) 


"ay So the declaration muſt ſay, that the „or at leaſt the 
: A — poſſeſſion of the land or 16 &c. is iu che plat and theres 
a property fore, if in treſpaſs ius quer, or ſua is not inferred, it is bad. R. 
r | | 
Al. And it will be bad after verdict. bid. 
| Tho' it is quare clauſum fregit of the plaintiff, and 5 carefat 
fæni ibidem cepit, omitting fui, for it ſhall not be intended the 
plaintiff's hay, tho' it is in his cluſe, without being alledged. R. 2 
Lew. 156. | 
Sn f declaration by huſband and wife ſor taking the wife's 
goods, is not good, without ſaying, that they were the goods of the 
huſband ; for it ſhall not be intended. R. 2 Lev. 20. 
So'a declaration for taking goods a perſond of the plaintiff ſhall 
not be intended in his poſſeſſion. R. fer 3 J. 2 cont. 7. 
36. 2 Cro. 46. 1 Brownl. 192. | 
So treſpaſs by dean and chapter for entring the cloſe of the dean 
"Yes is not good. R. Ov. EI. 200. 1 
; So treſpaſs for taking triticum out of his cloſe in D. and ſuch 
2 thing de bonis of the plaintiff in D. for de bonis of the plaimilf 
does not extend to the rriticum, R. Mod. Ca. 15. 
So treſpaſs quare equos in clauſo ſuo exiſflen', et 10 congios tritici 
de bonis plaintiff eiten, does not ſhew a property in the horſes. 
R. Sal. 640. 7 : ES But 


Bui 


* 
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But if, ius querentis or ſua is in the original recited, it is ſuffi» 
cient, 0 — in the declaration. R. t Sid. 187. R. Lut. 
og. Vide ante, (C. 12.) | 


15 85, if the defendant by his plea ſhews the goods to be in the 


Vide ante, (C. 85.) 


And, in treſpaſs for things which are fer nature, and not re- 
chimed, the plaintiff muſt not ſay, ſuos, R. 22 fl. 6. 59. b. 
As, in treſpaſs guare cuniculos, damas, piſces, Fc. cepit, he muſt 
not ſay ſu3s, or ipftus. R. 3 Lew. 227. 3 | 
Yet, in treſpaſs for taking animals, which were feræ nature, 
if be ſhews them to be reclaimed he may ſay, ſues. 22 H. 6. 
9.4 


| Or for taking monkies, parrots, tc. for they are merchandize, 
and valuable. 2 Cro. 262. | N 
Or for taking feras nature in his ſoil, park, or warren, for he has 
the poſſeſſory property: as, quare clauſum fregit, or parcum, or war- 
rennan fregit, et cuniculos ſuos, damas ſuos, Ec. ibidem invent cepit, 
Ec. R. 22 H. 6. 59. B. 2 Cro. 195. R. Cro. Car. 553. 7 Co. 17. 
K. 9 V. z. B. R. inter Sutton and Moody. ( Reported in Co- 


rs Rep, 34.) Dub. 3 Lev. 227. R. Sal. 556. (Vide 1 U. 
uy. 250.) | . 


do in treſpaſs, quare cuniculos ſuos, Ec. cepit generally is well 


fer verdict; for they ſhall be intended to be tame, or reclaimed, 
dead. R. Cro. Car. 18. R. Ray. 16. D. Cro. El, 125. Ow, 
3. R. 5 Mod. 375. | 


do, guare canem ſuum. R. cont. 3 Leo. 219. 


9 L 
dy, quare piſces ſuos in ſeparali piſcaria querentis cepit. R. Jon 
0. Cro, Car. 553, | e 


, if the plaintiff declares quare clauſum in uſu et occupation 
8 plaintiff, it is well. R. P. 3 W. & M. inter Reynolds and 
1 


1006. 


Or; quare Jona ſua, viz. unam carectat ſæni in ſlabulo defenden- 
2%, tho” he does not ſay ſui, for the viz. makes it a particular 
Vana ſua. R, 3 W. e M. . 


0 


9, If he declares, quare 10 carecat ſoli ad valentiam 100 J. 
10 peciat maherem ipſius querentis ad walentiam, c. it 


uficieat ; for ipfius querentis refers to both. R. 2 Rol. 250, 


\ declaration in treſpaſs may alledge it to be committed conti- (3 M. 1 
rd this in treſpaſs guare clauſum or domum fregit, as well as LEW 15 
polling his graſs, or cutting his corn. F. N. B. 91. I. 2 Bol. ande. 
37. 40. 1 Sid. 319. | | . 


" vr cutting down ſeveral acres of wood. 1 Sid. 319. | 
" fur meſne profits, and aſport 500 carefat' frumerti, Semb, 
319. ä 


elpaſſes on different days may be laid in one count, for 
nz, Oc. on ſuch a day, with a continuando; and if the 


re are 
more 


poſſeſſion of the plaintiff, this aids the declaration. R. 1 Sid. 18 f. Re 


o.) 
© from ſuch a day to ſuch a day. 2 Rol. 545. J. 15. When it 


"9 
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more counts, the court, on application, will reduce them to one, 
Barnes 360. a ae e Rk FT 
And the continuando my be for any treſpaſs, which does not 
import repugnancy, tho' the act was not continued, as, for tre. 
paſs pedibus ambulando, tho' it be the act of a man. Md. Ca. 39, 


40. Semb. 5 Mod. 179. Vide infra. 2 
Entring his cloſe and killing his conies. R. Mod. Ca. 39. - 


” 


Entring and hunting. R. Sal. 639. 85 

And the continuando may be alledged for ſeveral years, fir 
10. 12, or 500 years. 2 Ril. 549. J. 47. 3 Mid, 110. 
1 Sid. 253. N 4 EK 

It may be to a day after the term began, if it be before the 
bill filed. D. 1 Vent. 264. 

But regularly, a continuando cannot be alledged in a treſpaſ:, 
which has not continuance : as, for a fingle act. as, in n rs 
quare arborem ſuccidit, equum cepit, fc. KR. 2 Rol. 549. |. 41. 
1 Sid. 319. K. Sal. 639. | | 

Nor for the act of a man, tho' the act in it's nature may be 


done upon ſeveral days; for a man cannot act continually ſeveral f 
days without interruption by ſleep, meals, &c. And therefore treſ- 
paſs, quare ejecit billets ſuper ſolum ſuum continuands ejedimen, ©, V 
is bad. R. 1 Sid. 224. 249. R. 1 Vent. 363. Vide ſupra. 7 
So treſpaſs, quare grana cepit et aſportavit continuands aſporiati 4 
on. Semb. 1 Sid. 319 _ OE 
2uare occidit 20 cuniculos, Wc. continuando. Mid. Ca. 39. l. is 
639. 7 
| 85 the continuande ought to be certain, and therefore cn Ba 
ando piſcation without ſaying the quantity and quality of tl 
| fiſh, is bad, R. after werdi@ by 3 J. Scroggs cont. 1 Vent. 319. 
2 Jon. 109. | ( 
So continuands uſque diem exhibitionis bills, without faying or j 
what day, is bad; tho' it appears upon the record. Se U 
2 Rol. 135. WES (2 
80 continuando to a day after the commencement of the ao if 
and entire damages, is bad after verdict. D. 1 Vent. 104. | eise 
Rs ; | 1680 
Vet continuanda tranſgreſſion' predi@, generally, is good, 10 80 
224. 5 Mod. 179. 1155 | . plaint 


And if the declaration is for one treſpaſs, which may, and an 
ther which cannot be with a continuando, the continuando tram 
fred ſhall be reſtrained to the treſpaſs only, which may, after wet 
dict. R. 1 Sid. 249. 319. 379. R. 1 Vent. 363. 2 jon. 1 
3 Lev. 94. R. Sal. 639. | | = 
So continuando tranſgr quod, Ec. which is expreſſed minus em 
ſhall be aided after verdict. R. 1 Sid. 249. | 
So a continuando to a day impoſſible, or after trial. Vide an 
M. 5.) „*** 
* the plaintiff may alledge the treſpaſs with a continuand;, 
that diver/is diebus et vicibus inter ſuch a day and ſuch a © 
&c. Sal. 639. e 


tins 
of the 
« 329; 


ayin 


Seat 


200 
4. £ 


—— © 
the laintiff may alledge a matter for aggravation of 
3 tho' an action is not maintainable for it by itſelf : 
25, entry into his houſe, and battery of his wife and children, 
Ce. tho treſpaſs does not lie for this without ſpecial damage, 
—— into his cloſe continuands uſqgue 6 Now. if the king 
rdons the treſpaſs as to him to 25 Sept, no capiat is necelſls _ 
ary, the continuando being alledged for aggravation. R. 2 CO. 
207. — HEY | 
(3 M. 11.) Pleas in Treſpaſs. 
— treſpaſs the defendant may. plead the * 11505 not ee ang 
Not guilty infra ſex annos. Lev. Ent. 203. 
Or infra 4 annos. 35 \ 
Tho' he was indicted and found guilty, or ſubmitted to a fine 
for the ſame treſpaſs. 1 Rol. 863. J. 2. 
And in treſpaſs for battery of his ſervant per quod ſervitium ami- 
ft, generally, not guilty, is a proper plea ; for he cannot juſtify by 
melliter manus, c. for this would not be a loſs of ſervice. 1 Rel, 
393, 4. Per Powel, Lut. 1497. Semb. 1 Rol. 19. Xe 
But in battery, not guilty within fix years, inſtead of four years, 
is bad. R. Mad. Ca. 40. Sal. 423. | | 
[On not guilty pleaded, a freehold may be given in evidence, 
Barilolomew v. Ireland, H. 11 G. 2. Andr. 108.] 


Or he may plead ſpecially : and this in diſcharge, or in excuſe (3 * 


or juſtification, | charge, 

In diſcharge he may plead a releaſe by the plaintiff. Vide ante, A releaſe. 
a V. 11,)=(3-W:. 30. ; | 128 

f the action be by executors far goods of the teſtator, a re- 
(eaſe by one of the executors. Win. Ent. 1005. (or 1119. edit. 
1680.) Dy OO | | 

So, if there are ſeveral defendants in treſpals, a releaſe by the 
plaintiff to one of the defendants. 2 Nol. 41 2. J. 20. 2 Bro. Ent. 
151 | 9 88 5 

Or in treſpaſs againſt B. he may plead that the treſpaſs 
vas committed with 4. and the plaintiff releaſed to A. abſ. 
fue (c that it was done by him alone, R. 1 Brownl. 193. 
K. H. 66. 5 ys 1 5 

[f the releaſe be upon a day before the treſpaſs alledged, he muſt 
averſe the treſpaſs aſter. R. 4 Mod. 182. & 

(if a releaſe is pleaded, defendant muſt traverſe, that he was 
"ot guiity at any time after, and before the bringing the action. 
Creed v. Lappan, P. 6 G. Fort. 359.] | 

if a releaſe is pleaded, he need not plead ne gri/ty to the vi et 
ent. 1 Broꝛunl. 196. | | | 
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[A releaſe in purſuance of an award. cannot be pleaded if de. 
fendant is not party thereto, but it may be given in evidenee in mi- 
tigation of damages; and if the words are general, the plaintiff 
ſhall not ſhew that the cauſe of action was not included. Shelling 
v. Farmer, M. 12 G. Str. 646.] | 1 


(3M. 13.) Accord and ſatisfaction. Win. Ent. 961, 962. (or 1095, 1076. 
3 or edit. 1680. Vide Accord (A. 1, &c.) „ 

| e260 Or arbitrament. Bro. J. M. 429. Cl. Aſſ. 179. | 

So an accord or arbitrament between the plaintiff and one 

defendant, if it is performed. 2 Rol. 412. J. 22. R. 9 0. 


79. 6. 3 : 
So, ſatisfaction, tho it is illegally obtained. 2 Fol. 569, 
J. ult. 2 | | 
Replication. To accord pleaded, the plaintiff may reply nul tiel accord. Win, 
Ent. 961. (or 1075. edit. 1680.) V» 
Accord for another matter with traverſe of the acceptance in ſa · 
tisfaction of this treſpaſs. Bro. V. M. 444. 

That he is guilty after accord made. Win, Ent. 962. lor 
1076.) e | ; | 
So, to arbitrament the plaintiff may reply, nul tiel award. 

Or, nullum fecerunt arbitrium. Bre. V. M. 430. 

That the arbitrators were diſcharged. G. A. 180. 

So, to treſpaſs with cattle the defendant may plead that the 
plaintiff diſtrained the cattle dJamage-feaſant, and impounded 
them. . | + | | 
hut it is a good replication, that the cattle died in the pound be. 
fore ſatisfaction. | 


Not that they eſcaped out of the pound without his conſent, 


Fer 3 J. 1 Sal. 248. 


(3 M. 14.) Recovery in another action. Vide Action, (K. 1, &c.) 
Recovery 3 

in another . | | 

ee In excuſe or juſtification of an aſſault or battery, the 
(3 M. 15.) defendant may plead ſon aſſault demeſne. Co. Ent. 644. 4. Lat 


In excuſe 

er juſtifica- 1431. _ 

tiew. oc aſſault of her huſband, where the treſpaſs-is for battery of the 
8 wife. R. Sal. 407. Th 335 
3 Aſſault by the plaintiff, upon his wiſe, or ſon or father. Vn. 
De fon of: Ent, 1007. (or 1121. edit. 1680.) CJ. Af. go 


fault. Aſſault upon his maſter or fervant. 2 Rol. 546. D. Qu. 150 
Lut. 1483. 1 Sat. 40). Bra. V. M. 484. ; 

[If ſervant juſtifies, for that plaintiff Javing aſſaulted his maſter, 
| he, in defence of his maſter, ſtruck him, it is ill; it ſhould be, thit 
plaintiff would have beat his maſter if he had not interpoſed. Fa. 

foot v. Reynolds, M. 7 G. 2. Str. 953.] 2 
Aſſault by the plaintiff upon the defendant to take his dog. 

goods, c. to intrude into his houſe, &c. 2 Bro. Ent. 14. 
So he may plead /on aſſaylt in treſpaſs for wounding. R. ! Gig 
oY a : 0 


Orin my cho every aſſault is not ſufficient to maintain it, | 


Sal. 642. | gle” Tx 
** aſſault againſt two, they may jointly plead fon aſſault, R. | 


. 704. | 9 . 
E may plead ſon aſſault ad inter ficiendum, or mayſiemandum, 
in treſpaſs for raay/em. 2 Rol. 547. 1. 40. Co. Ent. 52. 5 

But the defendant cannot juſtify a battery in defence of 
the goods or poſſeſſion of his maſter. Semb. Lut. 1483. 
P ö 5 
Jo this plea the general replication is de injuria ſua pro- Replication. 

ia, Bc. | 9 5 q | 
705 he may reply that he pacifice arreſtauit, upon which the 
defendant aſſaulted him. | 1 c 

That the defendant would have aſſaulted her huſband, father, 

ſon, fc. R. 1 Sal. 47. | a 4 01 


do the defendant may plead, that he molliter manus impoſuit to (3 M. 16.) 
prevent miſchief : as, if two contend, that he mulliter manus in- Molliter 
jyſuit ad eos ſeparand'. 2 Bro. Ent. 143. | N 

Luod molliter manus impoſuit upon the plaintiff (who aſſaulted b 
another) to keep the peace. 2 Bro. Ent. 137, 8. | 
And mulliter manus impoſuit goes to the juſtification of the 

be battery as well as the aſſault. Dub, Lut. 929. 3 Lev 404 

g Semb, cont. Cro. El. 94. 2 Vent. 193. K. acc. Skin. 387. 


= A fortiori it does not go to the wounding. R. Cro. El. 94. 

bs Semb, Cro. El. 243. Shin, 3879, 5 | 
So, that the plaintiff ſet a dog upon ſuch a one, and he molliter 

be manus impoſuit to reſtrain him. 2 Rol. 546. J. 40. | | 


That the defendant molliter manus impoſuit upon the plaintiff to 
reſtrain him from pulling down his ſtall in a fair. 2 Rol. 547. J. 15. 
ö To reſſrain him from diverting his water-courſe. 2 Rol. 547. 
1 | | | 

From taking or deſtroying his goods, &c. 2 Rol. 549.1. 7. 2 
Bro, Ent. 143, 144. | 5 | 

” taking cattle, Ic. in his cuſtody upon a diſtreſs. 2 Rol. 
$49. L. 10. | | | 

Or reſcuing them. 2 Bro. Ent. 260. Bev 
2 taking his dog, horſe, Ic. CI. Aff. 92. Fro. V . M. 
486. | | | 

from reſcuing goods taken in execution, and he need not ſay by 
the bailiffs command. R. 3 Lev. 113. 

Qued molliter manus impoſuit, to remove him out of his houſe 
or cloſe. Lut. 143 „ | 
{That plaintiff entered his houſe without his leave, and there 
iſturbed him, and becauſe he would not go out, therefore mol- 
liter, Cc. Tottage v. Petty, H. 10 C 2. B. R. H. 358.] 

And he muſt ſhew a title to the houſe or cloſe, for it is not 
'vficient to ſay that he was poſſeſſed. R. Mo. 846. Semb. Lut. 
1497. Vide ante, (C. 39. 41.—E. 129. 21.) Vide infra. 

To detain him quod non exiret a tavern before he had paid his 


reckoning, CI. Af. 100. | f 
25 L 
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. by 4 reftrain him from di Nurbing a parſon at a funeral, R. 1 Md 
168 
Quel molliter manus impoſuit to bring him before a juſtice of 

peace for cheating at cards. R. 2 Rol. 546. 8 

"To arreſt him upon a juſtice of the Peace warrant, 2 f. 

3546. 4. W 
* So, if an officer, or any one in his aid, arreſts upon proceſs of 

W. 

A battery cannot be juſtified by . an arreſt 
only, but defendant muſt ſhew reſiſtance, or an attempt to refcue. 
Willams v. Jones, J. 9 G. 2. Str. 1049. B. R. Fl. 298, 

If there was actual force, he may uſe actual force to reinoxe, 
without a requeſt to depart. R. Sal. 641. 

Otherwiſe, where only force in law. Semb. Sal, 641, 

If the defendant pleads molliter manus in defence of his poſ- 
ſeſſion, he need not ſhew by what title he was poſlefled ; for i is 
only inducement to the plea. R. Cro. Car. 138. K. cont. I. 
— Semb. cont, Lut. 1497. Vide ſupra vide ante, (39. 41. 
—E. 19. 21.) 

But a man cannot plead that he threw ſtones mo/liter againſt a 
treſpaſler to remove him, c. R. 2 Rol. 548.1. 45 

Nor juſtify a wounding by a molliter manus. Semb. 2 Kol. 548. 
4. 33. Lut. 1436. 1483. 1 Nel. 19. 

And, if he concludes et fic molliter njult' fecit, for manus in. 
poſuit, it will be bad. R. 1 Sid. 441. 1 Mod, 36. 

So a defendant cannot juſtify mar impoſi fittan', becauſe the 
plaiatiff would have ſtruck 10 horſe, c. without ſaying that he 
aſſaulted or beat. R. Lut. 1483. 

Or to remove him from his land, without ſaying he was upon, 
it. R. Lut. 1497. 

Or, that he removed him from off a horſe, which he had bor- 
rowed for two days, becauſe he went out of his way. &.! 
Brownl. 218. 2 Cro. 236. | 

So he cannot juſtify the battery of a ſervant, by which the 
plaintiff loſt his ſervice, by moliter manus impeſuit. Lut. 1497. 
Vide ante, (3 M. 11.) 

Replication. 70 nolliter manus the plaintiff may reply, de fon tort demejne. 

Tho, Ent. 422. | 
Dr an outrageous battery abſque hoc lier, fc. Lut. 1436. 

Skin. 387. | 


, (G3 M. 25.) 80 the 4 may plead to an aQon for afſault and bat- 
| SO of tery, that it was in defence of his houſe ; for that is his calle, 
2 Rel. 668. L 43. 2 RN. Ent. 136. :- 
flog So in . of his — 2 Rol. 548, . 25. Out. per 
Twiſd., 1 Mod. 36. Vide Lut. 1483. 
In defence of his ſervant. 2 Rol. 546. J. 52. 
In defence of his dog, catt'e, Cc. Or. 1 50. N. if it bot 
to be en by molliter manus impoſuit. Fw! Lut, 1483. "A 
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gut a man cannot juſtify a wounding in defenc of his poſ- 


R. 2 Rol. 548. J. 35. 
wy" a battery for diſturbance in ereclion of a booth. 2 Rol. 
8. L 40. | 
Sg 2 being in a park in the 1 if he does not reſiſt or 
fly from the keeper. R. 2 Rol. 548. 


795 


Nor in defence of his maiter's goods Per Pawell, Lut. . 


1483. 
So the defendant may 3 that be wreſtled wich the plainif (3 M. 18.) 
for a wager: omg 


$9 the defendant may plead that the plaintiff \ was A lunatick, (, M. 19.) 
bee. and he chaſtiſed him in order to bring him to ſound mind. Due corcec- 


That the plaintiff was by ſcholar and he corrected him. 
Or his ſervant, ſon, or wiie, and he corrected. 21 £4. 4. 6. 


0, 53. 4. 


But it is no plea to treſpaſs for a batery that the 4 was 
a lunacick. 2 Kol. 547. L. 1. bs 


5 


80 the defendant may lad, that he did it through inevitable 
neceſſity againſt his will: as that at a muſter he (being a ſoldier) 
diſcharged his mufker, and the plaintiff ſuddenly croſt him, 
whereby he was inevitably ſtruck, againſt his will. R. 2 Red. 
548. J 10. 1. 864. Vide pu, (3 M. zo.) 

But the plea is not good, if it does not appear to the court that 


2 E. 646. 1. 25, 559.1. 50 Pl. Com. 18. 6. | tion, 


(3 M. 20.) 
Inevitable 


neceſſity. 


it was inevitable without the defendant'; default or negligence ; 3 
if he ſays the plaintiff caſually had the gun diſcharged i in his 


face. R. 2 Rl. 548. J. 10. Mo. 864. Ray. 423. 

That A. aſſaulted Jim, and in lifting up his flick for his defence he 
cafually flruck the plaintiff. Ray. 423. 

So in treſpaſs for aſſault and battery, plea, that the horſe upon 
a fright run againſt the plaintiff, who, upon being called to, 


would not ger out of the way, is bad: for it does not anſwer the 


battery, 4 Mod. 405. 
So, plea, that he ſhot an arrow at butts, and wounded the 


Plaintiff againſt his will. 21 U. 7. 28. a. Ray. 423. 


That he cut down his hedge and the branches off the trees, ie in- 
vito, fell upon the land of the plaintiff, Ray. 422. 

Or fell into the river, 8 the watercourſe to the plaintifs 
mill was ſtopped. Ray. 4 


That in building his tage Zink er ipſo invito fell upon the hauſe of 


anther, Kay. 423. 


80, to treſ paſs per quod conſortium, or fervitium, daft! the de- 
ſendant may plead not guilty. 
So he may ſay, that the wife or ſervant made the firſt aſſault ; 


(3 . At} 


o an - 
Fi fer 


quod con- 


for if he Juſtifies the battery, it will be an anſwer to the loſs of ſortium, Ws, 


ſervice, 


amiſit. 


— 
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ſervice, Sc. which is conſequential. Fer 2 J. 1 Rol. 393. 7p, 
. Ent. 390. i . 5 ; 5 ; 


(3 M 22.) To treſpaſs for falſe impriſonment, the defendant may ple: | 


l 


y his own plaintiff break the peace, and therefore he put him in the ſtäcks, 

authority, Cl. A/. 99. 

| making hue and cry without cauſe. Bro. V. MH 479. 

For keeping a houſe of bad fame: Bro. V. MH. 479. 
But now by the ft. 7 Ja. 5. a conſtable for any thing done by 
virtue of his office, may plead, nat guilty. | | 
So the defendant may plead, that he, being governor of the 
plantations, committed, till he was brought to the court of or 
and terminer. Ca. Furl. 25. | 
So the defendant may plead that he did it ro prevent apparent 
miſchief, which might enſue : as, to reſtrain the plaintiff, non 
ſane, from killing himſelf, or others, burning a houſe, or other 
miſchief. 2 Rel. 559. J. 35. Vide ante, (3 M. 19.) 
That the plaintiff and another avere fighting, and he reflraintd 
him from fighting, till the rage was over. 2 Rol. 559. J. 40. 
| That the plaint'ff was a cheat, and played with falſe dice, and 
the defendant took him to carry him before a juſtice of peace. Fon. 249, 
That the plaintiff would huve left a child in the pariſh, und ht 
took him before a juſtice. 1 Leo. 327. 
But it is no plea, that he apprehended and detained him till he 
conſented to remove a iniſdemeanor, nuſance, &c. R. 1 Leo. 227. 
The defendant cannot juſtify a reſtraint (becauſe they threat- 
ened to fight) to prevent it. 2 Rol. £59, J. 45. 

Or by preſcription to impriſon for a day or two at diſcretion, 
if any one contemptuoſe ſe geſſerit towards bailiffs of the corporation, 
c. K. 2 Leo. 34. | 1 95 

| That he being conſtuble, took away ſalmon contrary to the f. 
2 El. 17. is not good, without the warrant of a juſtice of peace. 
K. 1 Sal. 407. | FE 


(3 M. 23.) But by the fe. 7 Ja. 5. in an action againſt a juſtice of the 
warrant peace, mayor, bailiff, conſtable, Dc. for any thing done by vir- 
= a juſtice tue of their offices, or againſt any others in aid, or by command 
7 : one of ſuch officers (which act is made perpetual by the „f. 21 Je. 
(3 K. 26.) 12.) The defendant now may plead not guilty, and give the 
ſpecial matter in evidence. is | 

And therefore, if a man ſeizes a gun, Ec. of a perſon not qua- 
lifed by a juſtice's warrant, he may plead not guilty. Lut. 1506. 
So, if the defendant juſtifies, as judge or officer, he muſt ſhew 

his authority. Ca. Parl. 29. ; 
And that the matter was within his conuſance or juriſdiction. 
Izbid. 


So, if the defendant juſtifies an tel 2 command of a juſ- 


tice, or mayor, he muſt thew in certain 


or what cauſe it was, 
R. 2 Oo. 81. e 


25 an officer, - That, being conſtable, he put the plaintiff in the flocks . 


i 


the « 
ward 
the p 


ew 


- 


tre'p 


[4 


4.4 6 ae dy 
* 1 
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I he juſtifies by command of a dean and chapter, he muſt ſhew 
a precept or warrant. R. Carth. 74. | 


© the defendant may plead that he did it by 'me/ne or judicial (3 M. 24.) 
ceſs our of the king's court: as, upon a ca. ſa. after judginent BY Pr 
. R or C. B. 2 Bro. Ent. 284. 2 Ven. 190. 

+ That he re- took the plaintiff before the return of the writ on 
«re proceſs, though he had voluntarily permitted him to go at 
loge, after the firſt arreſt. Sem. 2 Term Rep. 172.“ 
* if 4 declaration for falſe impriſonment againſt A. and B. con- 
tin two counts, to both of which the defendanty plead not guil- 
u, ard juſtiſy the firſt under me/ne proceſs, A. as the plaintiff in 
kr action, and B. the bailiff: and the plaintiff, by a new aſ- _ 8 
{mert admitting the arreſt to be lawful, reply that B. with 3 
he conſent of 4. voluntarily releaſed him, and that they afrer- 
wards inipriſoned him, for the time mentioned in the firſt count; 
the plaintiff having failed in proving the new. aſſignment, by not 
ſewir g the conſent of H. ſhall not be permitted to prove the ſame 
refpals againſt B. under the other count. Id. id.“ 
[4 ca. Ja. on, a judgment afterwards ſet aſide for irregularity, 
i fo juſtification to the plaintiff ; hut, on an erroneous judgment, 
ki. Philips v. Biron, H. 8G. Str. 5og.] 1 
O- upon a Heri facias or ca. ſa. after judgment in an inferior 
wrt, Lev. Ent. 176. 206. | p | 

0- upon meſne proceſs out of B. R. or C. B. 3 Lev. 62. 

. Ent. 315. 344. 1 Bro Ent. 219. | . 

Or an attachment of privilege. | 

Or by homine replegiando. Lut. 1430. | 

Arachment, Ec. out of chancery. Lev. Ent. 191. 

Or upon a proceſs from a county palatine. | 

Or out of an inferior court of record. Tho. Ent. 342. 

Or out of the court of adwmiralty. 2 Lew. 131. a | 
Or of a county or hundred court, Ec. Lew, Ent. 212. Lut. 
Wc „ 

0r by the command of the chef juſtice to deliver him to the 
"al according to cuſtom. 2 Kol. 558. J. 35. 

ie defendant juſtifies by a judicial proceſs out of a ſuperior 
pn, it is ſufficient” to alledge the judgment, writ of ca. /a. and 
ragt thereon to the officer. | 


Fe And the officer himſelf need not alledge the judgment, only 
4 writ and warrant, K. 3 Lew. 20.“ 1 Sal. 409. 


9, by meſne proceſs out of a ſuperior court, it is ſufficient to 
ze the writ to the ſheriff and warrant upon it. 
it is ſufficient to ſhew a writ to the ſheriff, and a warrart 


a- the defendant beſore the arreſt, though there was not an actual 
6. wery of the writ to the ſheriff before the arreſt, if the defend- 
* 


tid not notice of the non - delivery. R. 3 Leu. 93. Dub. 
0. 70. R. 2 Lew. 19. 5 : Lig 


ny . * 0 E | 
n. If the officer Joins in the ſame plea with the defendant, for 
"Ep aa the warrant is no Juſtification, he forfeit, the benefit of it. 
4 | y  Piilips 
IS» 


—ß5ß  "®TRAMEE” 


Philips v. Biron, H. 8 G. Str. 50g. Smith v. Dr, Bui}; 
M. 6 G. 2. Str. 993.) 4 „„ nn 
(If the plaintiff in an action in an inferior court, and offcer 
_ Jointly juſtify under a proceſs returnable at next court, they mul 
thew a return made; or officer treſpaſſer ab initio, and plainif 
by joining in plea is equaliy affected. Middleton v. Price, J. 
16 G. 2. Str. 1184. 1 Wil. 17.1] 7 
[In caſe, againſt an officer for ſalſe impriſonment on 42 G jr 
he pleads praceſs of an inferior court, it is an excuſe good enough 
for him. R. Rycraft v. Caicraft. Fort. 344.\ 
But, if the juſtification is by me/ne or judicial proceſs ou d 
an inferior court, be muſt ſhew all the proceedings at large, 16 
gularly. Vide ante, (E. 18.) | 
And therefore if a good authority does not appear for hold 
ing the court, it is bad. Lut. 918. K. 3 Lev. 141. 26 
Lut. 1464. 1457. 2 Jon. 165. 1 
If be ſhews an authority by patent and preſcription, it is rx 
good. Semb. Mad. Ca. 70. | £ | 
[In treſpaſs for taking goods, if defendant juſtifies for th 
according to cuſtom of city, he levied a plaint, &, it is good 
tho? he does not ſay that the court was held according to cuſtin 
tho' it is of horſes or geldings, tho' he does not aver they wen 
taken within the juriſdiction, (if it appears they were,) tho k 
mentions only one ſheriff of London. Williams v. Jones, I. 9% 
2. B. R. Hl. 298. | 5 N 
So, if a plaint was alledged, upon which taliter proceſſun ful 
that judgment, c. it was not ſufficient anciertly, Lt. v1 
but now it is ſufficient. Semb. 3 Lev. 243. R. 3 Liv. zcy 
Lut. 1413, 1414. Pide arte, E. 18.) | 
[If defendant juſtifies under a capias out of a baſe court, | 
| action of debt, and 'thews that a plaint was levied, et fall jr 
a ceſſum fuit, that a capias iſſued; it is well, without thewing ti 
a a ſummons iſſued beſore the capias. Adams v. Freeman, P. 20 
2. 2 Wilf. 5.] | | 
So, if it does not appear that the cauſe of action aroſe witi 
the juriſdiQtion of the inferior court, it is bad. 3 Lev. 1 
R. Cont. in Ex. MH. 2 Ges. | 
And therefore it muſt be alledged at what place it aroſe. {mn 
Lut. 1413. | 
And tho! the plaint there mentions it to be infra j1 
| diQionem, it is not ſufficient, R. 3 Lev. 242, 4. Cn. i 
7. 2 o 5 ; 
1 if it does not appear that the plaint was levied, or tet 
fendant impleaded there. 3 Lev. 404. 
Or before whom the plaint was levied. R. Luz. 1526. 
Or in what county the court was. bid. | 
Or out of what court the proceſs iſſued. -. Lut. 1460. f. 


6 C41] 
If he juſtifies treſpaſs till he paid 11 J. 10s, by proceſs oft 
cution for 11 /. only. K. 2 Mod. 177. e 


* Cp 


6 if he alledges a mandate by the court to B. to carry to the 
comprer, g. muſt ſhew that he was detained there; for that he 
ot and detained him generally is not ſufficient. R. 1 Sal. 


* he alledges an attachment out of an inferior court, this does 
rat jultify the _— away the goods. Med. Ca. 71. : 6 

Yet, if the defendant juſtifies by proceſs out of the admira!ty 
«hich recites it to be a maritime cauſe, the defendant need not 
ner that the cauſe aroſe ſuper altum mare. K. 2 Lev. 131. 

If he juitifies by proceſs of a court leet, he need not ſhew chat 
V was beld by grant or preſeription. R. 1 Sal. 200. 

90, if the defendant pleads a judgment in B. R. he muſt ſhew 
where B. R. then was, for that court is removeable. R. Cro. 

|. x04. 5 | 
's if the defendant juſtifies by a ſheriff's warrant, he muſt 
tis warrant ſpecially. R. 4 Med. 378. Vide ante, (E. 17.) 

ge muſt ſhew that the warrant was directed to the defendant 
for to D. without ſaying the afoiefaid D. is not ſufficient. Semb. 
Lut. 1465. | | | | 

If - 0 on a capias has two bailiff's names inſerted by the 
under-ſheriff, and a blank left for a third, is ſealed and ſent to 
plaintiff's attorney, who inſerts another bailiff s name in the 
blank, it is a bad warrant, and no juſtification of the third bailiff 
who arreſts, Pur/lem v. Fern, H. 30 G. 2. 2 Will. 47. 

That he is an officer to whom the warrant ought to be directed. 
N. Lit, 1464. | | | 
If he alleges a ſheriff's mandate to a bailiff of a franchiſe, he 

mult ſay it was ſealed. 2 Vent. 1999. 

If the ſheriff or officer himſelf, to whom proceſs is directed, 
juſthes impriſonment by force of ſuch proceſs, he muſt ſhew the 
writ to be returned. 2 Kol. 563. J. 10. 20. R. 1 Sal. 409. 
8. 16 M 7. % 21H. 5. 3 | pO 

So, if he jullifies by fi-rs facias, pluries replevin, or other pro- 
cel returnable, N. 1 Sal. 410. | 

hut the bailiff of a franchiſe need not. 2 Rel. 563. I. 25. 

Nor a bailiff who has a warrant from a ſheriff, or the party, 
or any other who acts in aid of him. R. 2 Rol. 562. I. 45. 50. 
(art, 2 Kol. 563.1. 30. 40. K. acc. Cro. Car. 446. Jon. 378. 
. in C. B. M. 10 An. R. 1 Sal. 409. | 

do the theriff, or principal officer, need not in replevin, or 
d; for they are not returnable. R. 1 Sal. 210. | 

Nor where he pleads that the deſendant was reſcued whereb 
le could not make a return. R. in Exch. MH. 2 G. 2. | 
But an officer cannot juſtify taking upon a habeas corpus, aſter 
"Cr returned, where the party is let to bail; but he ought to aid 
linſell upon the bail. K. 2 Rol. 35% „ | 

do he cannot Juſtify by an order of c/ancery, but it muſt be 
by aachment, R. 1 Md. 272. 85 
lf the defendant pleads an outlawry and warrant, he muſt aver 
PR the cap, utlagat. was filed and remained vf record, and he 


muſt 
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muſt ſay prout patet per record. R. on Jenttires in C. B. and 
affirmed on error in B. R. Carvil v. Manly, M. 9 C. ty 
379 ee 


Viſtreſs for Or for a rent- charge. Vide ante, (3 K. 18.) 
ient, Q. ö o for rent reſerved upon a leaſe tor life or years, Vid: ante, 
3K. 19.) 5 CORE 
Or for relief, amerciament, &c. Vide ante, 3 K. 11.) 
(3 K. 27, 28.) | e 
Or for toll. Lut. 1520. : | 
[kor toll; without ſaying how much the toll was. Merger 
v. Skinner, T. 1722. Bund. 114.) . | 
For toll or ſtalla ge in a fair or marker. Lut. 15 17. 1499. 
So he may juſtify as an officer by the ff. 1 Ja. 22. for ſearch- 
ing and ſeizing leather not tanned. Lut. 181, 1403. 
As a gamekeeper, for ſeizing the gun, Ec. of a perſon not 
qualified. Lut. 1505. | 
For ſeiſing a heriot, &c. due by cuſtom. Luz. 1310. Wy. 
Ent. 62. Vide ante, (3 K. 28.) | 5 
| Where the land is copybold. 
Or due by tenure, or reſerved upon a demiſe. 
If the defendant juſtifies as ſervant or bailiff to another, when 
he is not ſo, the plaintiff inay reply de ſon tort, Ec. Cro. El. 14, 


(3 M. 26.) So the deſerdant may plead, that the place where, Cc. wa 
| Damage his freehold, and he took damage feaſant. 
Jeaſen'. © bat it was the freehold of B. and he took as his ſervant the 

(3 K. 21.) .attle, c. damage fenſant. | | 
| That B. was ſeiſed and demiſed to him for years, who too: 
damage feaſant. Lev. Ent. 209. | 

That the plaintitt uſed nets to fiſh in his ſeveral fiſhery, for 
which he took them?damage feaſant. Cro. Car. 228. 

[In treſpaſs for impoundipg cattle, and keeping them ſo cliſe tht 
one died, not guilty and juſtification for damage feaſant ; verdic 
for plaiariff on firſt ; for defendant on ſecond ; there ſhall be 
judgment for defendant ; for the juſtification covers the whole; 
the death of the beaſt being only gravamen, and need nor be an- 
ſwered. Plaintiff might have had cafe for the death. Gater), 
Bayley, T. 6 G. 3. 2 Wi. 31 3z.] 

The defendant muſt ſhew by what title he was ſeiſed. or pol 
ſeſſed : for it is not ſufficient to ſay that he was poſſeſſed, or that 
it was his cloſe without more. R. upon ſpecial demurrer, 4 M. 
419. R. Lut. 1492. KR. Cont 2 Mod. 50. 3 Mad. 132. if f 
is not treſpaſs quare claiſum fregit : but theſe caſes are denicd. 
Lut. 1492. R. Carth. 10. Vide ante, (C. 41.) 

But the defendant cannot juſtify deſtroying the goods, U. 
found damage feaſant. | Nor 
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Nor the cutting nets or oars to prevent fiſhing in his fiſhery, 
R Cro. Car. 228. | ; 
Nor chafing of ewes whereby deteriorat fuerunt. R. 3 Leo. 15. 
Nor cutting the wood of a ſeat erected in a church without li- - 
cence, Ec. tho removed by the c/urch wardens. R. Ney 108. 
ln treſpaſs for breaking and entering a houſe, and taking away 
„ and converting them to his own uſe ; if defendant pleads, 
that he took them damage feaſant, and removed them to the 
pound, and left them for plaintiff % uſe, it is bad; for it is no an- 
ſwer to the converſion to his own uſe. Wright v. Penn, M. 4 G. 
2. Fort. 381. | | | 
lt is a good replication, that after the taking damage feaſant de- 
| fendant converted the beaſt to his own uſe. Dye v. Leatherdale, 
M. 10 G. 3. 3 Will. 20.] . 
So the plaintiff to a taking damage feaſant, may ſay that the 
raking was in another place. KR. 2 Co. 141. gp 


8o the defendant may plead, that he took to avoid damage other- (3 M. 27. 
[ wiſe inevitable: as, that he took out of the houſe to preſerve from hu 5 6 
fre. Semb. 21 H. 7. 27. 6b. Vide Treſpaſs, (D) mage. 
That he chaſed cattle damage feaſant with a dog. R. 4 CG. 
38. 2 Rol. 566, J. 20. R. Jon. 131. Nh. 162. Vide poſt, 
M. 38. | 
e iron, Ic. which the plaintiff had broke down 
is fences, Fc. with and left upon his land, to the land of the 
phirtiff, and gave him notice thereof; for he need not take it 
7 damage feaſant and impound it. R. 2 Rol. 566, J. 35. | 
But it is no plea, that he took for the ſafety of his goods, whete 7 
he the owner may have remedy if they are deſtroyed : as that he | 
took corn, ſevered for tithes, and carried them to the barn of the 
paintif, the parſon, to ſave them from the cattle going in the 
ſame cloſe. R. 21 H. 7. 27.6. | | 
That he took the plaintiff's horſe going in the field for fear it 
ſhould be ſtolen. 21 H. 7. 27. 65. | | 


o the defendant may juſtify for the plaintiff's own default: as, (3 M. 28. 
{the plaintiff puts his grain or money with thoſe of the defend- agar a 
t, he may juſtify taking the whole. R. 2 Rol. 566. J. 15. 2 Bul. himlelf. 

23. 2 Cro. 366, | | | 
Ur, if the plaintiff takes a handful of grain from the defendant 


{ mixes with his own, the defendant may take a handful of his. 


; Rel. $06.5 485; | 
that v, if before execution againſt A. he puts the goods of B. 
= mongſt his by covin, that an action may be brought for the taking 
nn : 
nied. 


. Per Ley C. J. 2 Rel. 393. 0 uli 


S the defendant may plead, that the dant by preſcrip- (3 M. 29.) 
" ought to repair the fences between the cloſes of the plaintiff Pefect * 
Vor. v. | 3 F and fences, 
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and defendant, and for want of repair, his cattle eſeaped and did 
the damage alledged. 19 H. 8. 6. a. 2 Rol. 565. J. zo. Th. 
Ent. 304. | | 

That the plaintiff ought to repair the fences between his cloſe | 
and the highway, and for want thereof his,cattle eſcaped out of 
the highway. 10 Ed. 4. 7. . Wy 

Or, between his cloſe and the place, where the defendant has 
common. Win. 996. or 1110. edit. 1680. Lut. 135). 

That the plaintiff, or a ſtranger by his command, threw down 
the fences, whereby the cattle eſcaped. | 

And it is ſufficient for the defendant to ſay that he is poſſeſſed of 
a clo'e adjoining to the plaintiffs cloſe, without ſaying by what 
title, or for what term. R. Tel. 74. | 

That all occupiers ought to repair. Semb. 1 Sal. 357. 1 Vert. 
97. Ray. 192. > 

So the defendant may juſtify entring to rechaſe cattle that eſ. 

caped for want of fences. 2 Rol. 565. J. 35. 40. | 

Bur it is not ſufficient to ſay the plaintiff reparare gebet, without 


ſhewing by what title, to wit, by preſcription, or otherwiſe. R. he 
. | | 

That by agreement the plaintiff ought to repair ; for he may gl 
have a remedy upon his covenant. Per 3 J. Go. El. 109. 4 
So, it is no plea, if he ſuffers his cattle to continue there after * 
notice, tho? the fences are not in repair. Semb. 2 Leo. 93. 
Or if his cattle eſcape out of the highway into his land, becauſe . 

2 is no fence; if he is not bound to maintain it. 2 Rvl. 565, 
47 | 1 
So he cannot alledge a cuſtom to repair, but muſt preſcribe i pes 
ſuch an one ought. 1 Vent. gy, | T 
So, it is no plea, that a foreſter, Ec. entred to rechaſe deer, &c. 8. 
that eſcaped by the plaintiff's neglect in maintaining the fence, 15. 
Sc. for when it is out of the foreſt, park, c. the property is gone. f 
| R. Kelw. 30. Manw'd 106. | 80 
Replication. To this plea the plaintiff may reply de ſon tort, and trarerſe f ne 4, 
the preſcription. Raft. 621. 6. Ares 
Or de fon tort, and traverſe the want of repair. Win. 999. (0 Or 
1113. edit. 1680.) ; And 


Or de ſon tort, and traverſe the eſcape modo & forma. R. Lu 
1358, 9. | | | | 
Or de fon tort demeſne generally. Raft. 62 1. 4. 6 
So, tha: the fences were ſufficient, but the defendant's can 
threw down all the fences. Raft. 621. a 


So the defendant may juſtif) GEmercideble neceſſity : 4, 
(3 M. 30. _— y p 
Neceſſity. be threw goods (being in a common barge upon the Thame!) 
the water, in a tempeſt, to ſave the paſſengers” lives. R. 2 Ru. 561 
J. 5. R. 12 G. 63. 7 
That he pulled down the houſe to extinguiſh the fire, 1 
63. (Lide ante, 3 M. 20.) | 1 
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do the defendant may plead, that it was not in his power to 
prevent it; as, that the» cattle going in the road by the plaintiffs 
cloſe raptim & ſparſim againſt his will depaſtured the plaintiff's 

ſs or corn. 2 Rol. 5 66. J. ult. 55 | 

That he chaſed ſheep mixt with his own to a place where he 
night ſeparate them. / er Rede, 21 H. 7.28. a. Lat. 13. 

That the executor took goods mixt with the teſtator's goods *cill 
he had knowledge of the miſtake. 21 H. 7. 28. a. 

8o the defendant may plead, that his dog chaſed the plaintiff's 
ſheep out of his land, and purſued them againſt his will into the 
plaintiff's land. K. Lut. 13. 119. 5 . 

That a horſe, being unruly, violently carried the plough into the 
flaintiff's land adjoining. Lat. 13. 

That trees were blown down by the wind into the plaintiff's 
hund. and he entred to remove them. Lat. 13. | 

Thar driving ſheep in the highway, they againſt his will eſcaped 
ino the plaintiff's land. Lat. 13. | 
That fruit fell from his trees into another's land adjoining, and 
he picked it up. Lat. 120. | 

But it is no plea, if the accident was by a voluntary act, or ne- 

ect of the defendant, as, if a man lets a falcon go at a pheaſant 
in his own land, and purſues it into the land of another, treſpaſs 


lies. Lat. 13. 


803 
(3 M. 31.) 
Involuntary 
accident. 


If he cuts down a tree, which falls into another's land, and he 


enters to remove it. Lat. 13. | 


Jo treſpaſs for taking goods, cum uxor* the defendant may (3 M 32.) 
plead that ſhe was the wife of the defendant. 2 Rol. 551.7. 10. To treſpaſs 
That he took her by leave of her huſband. N. 1 Ea. 4. 1. a. Pre ons 
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15. 


hut the defendant cannot plead ne unques accouple. 2 Rol. 551. 61.9. 


Go to treſpaſs for killing his dog, the defendant may plead that (3 M. 33.) 
the dog chaſed the conies in his warren, Cc. R. 2 Cro. 44. To treſpaſs 


Agreed 1 Sid. 336. Cont. 2 Rol. 567. I. 35. | 
Or that he killed the deer in his park. 3 Lev. 28. 35. 
And, he need not ſay that the plaintiff knew of the quality of 

the dog to haunt the warren, Fc. 2 C. 45. ES 
- that there was a neceſſity to kill it. 1 Sid. 336. 3 Lev. 

zh. | | OR | 

o the defendant may plead that the plaintiff's maſtiff came 

nt the defendant's court, to the terror of his family, and therefore 

he killed it. R. Lut. 1494. 8 | 
Or faſtened upon his dog, and he could not otherwiſe part them. 

Adm. 1 Sand. 84. „ | 
But if the defendant pleads, that the plaintiff's dog faſtened 

upon the defendant's dog, for which he killed it, he muſt ſhew that 

ie could not otherwiſe part them. R. 1 Sid. 336. 1 Sand. 84. 
$, it is no plea, that the dog chaſed a hare irto his land, and 

Rereſore he killed, or took it. K. 2 Cro. 463. 


3 F 2 


- 


for killing a 
dog, Cc. 


ſo if the plaintiff replies, that he chaſed conies, deer, Ec. in his 


; (3 — To tre paſs guare clauſum aut domum fregit, c. the defendart 


p9uare clau- 
ſum fregit. 

The com- 

mon bar. 


claoſe of the ſame name. R. Sal. 45 3. 


In B. it is ſuthcient, tho he does not anſwer to the market; = 


| ſay he was courſing a hare in his ſoil, and he took him, and led 
him away. R. 2 Cre. 463. h | 


ment, till the defendant aſcertains another place by name, R. Dy. 
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own land, and the dog purſued into the park, c. he muſt ſay he 
endeayoured to reſtrain him from going into the park, c. RF 3 
Lev. 28. . „ 

So, if treſpaſs be for taking a dog with a collar, it is no bar fo 


may plead the common bar, vig. That the cloſe or houſe in the 
declaration was the defendant's own freehold. Win. Ent. 961. 
(or 1077. edit. 1660.) 14 H. 8. 24. 6. | | 

If the defendant pleads the common bar, he muſt name 
the lands, which are his freehold, otherwiſe, if the plaintiff has 
lands in the ſame place, as well as the defendant, the treſpaf 
cannot be proved in the defendant's land, for it ſhall be intend: 
ed in the plaintiff's land, and he ſhall not be put to a new aſſign- 


Os ; | 
Yet if treſpaſs is guare clauſum in D. Cc. it is ſufficient for the 
defendant to prove he has a freehold in D. Sal. 453. | 
If it is quare clauſum vocat A. in D. he muſt prove title in a 


If upon the common bar there is a new aſſignment, where it i; 
not neceſſary, it will be good by the ſtatute of jeofaile after verdid. 
R. i Brownl. 200, ; 

So a new aſſignment may be made, tho the defendant juſlifes 
in the former place. R. Sal. 453. 

To freehold pleaded, the plaintiff may ſay that before the de- 


fendant had any thing, 4. being ſeiſed, leaſed to him. Jon. 352. | 
But if to a common bar, the plaintiff replies, that the place ö Ru 
ſuch, the defendant cannot rejoin that it is the ſame place as in the A 
bar; for the replication ſays a than in bar, and therefore the 10 
plaintiff will be eſtopped to give evidence of a treſpaſs there. R. 80 
Cro. El. 492. F 
So if - treſpaſs be for goods taken in D. the defendant cannot 72 
plead the common bar, for D. is named only for a venue. K. up thes 
general demurrer. Sal. 453. Mod. Ca. 117. Carih. 176. * 
If the defendant agrees in the name of the place, and varies in oh 
quantity, or other deſcription, the plaintiff cannot aſſign a different G 
quantity to the place where, &c. but muſt ſay there are two place 15 n 
of ſuch name, Cc. and that the treſpaſs was in this. R. Tel. 166. 8 
Cro. El. 897. ; pg 
If the defendant names a place, which contains the Jand in the bir : | 


declaration and more, the plaintiff ſhall ſay that the treſpaſs ws 
in ſuch land, without anſwering to the other quantity. R. 27 H 


8. 22. 5 
If the declaration is, in a market in B. if the defendant juſtitss 
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K. 2 Jon. 207. 
If the common bar is pleaded, the plaintiff may reply that it 


. Hought, cont. 2 Cre. 594. he cannot traverſe that it is the de- 
fendant's freehold. So by Levinz, Lut. 1419. 1401. 27 H. 8. 


22. 6. 
Or may make a new aſſignment of the place, where the treſ- 


paſs was done. 2 Cro. 594- 


a new aſſignment he may ſay an acre. Min. Rep. 65. 
If the declaration is gquare clauſum fregit a new aſſignment in a 
barn, Cc. is bad. 4 Leo. 16. 


2 L. 185. 
The new aſſign ment muſt aſcertain the place, and therefore two 


1 And. 31. 


i bad. Semb. Dy. 264. 4. 

And if it gives the aburtal:, they muſt be proved. Semb. Ny. 
161. b, 

. To a new aſſignment the defendant may plead, not guilty, or 
juſtify. 14 H. 8. 4. 4. 

And may juſtify for another cava than his bar. R. Mo. 540. 


fe juſtify, for be cannot ſay that the place aſſigned and the place in 
; bar are the ſame. R. Dy- 161. b. in marg. K. Mo. 463. | 


52 plaintiff's licence. Win. Ent. 1 099. 

And licence at a day before is ſufficient, without ſaying it con- 
tinued ; for it ſhall be intended, if the contrary does not ear. 
R Semb, Cart. 218. 

do licence by the plaintiff may be ziven in evidence upon not 
guilty, Per Rede 21 H. 7. 28. a. 


be aided after verdict. R. 2 Cro. 377. 


rend. 

Continuance after the death of leſſee for life for fix days, be- 
fore which time he could not remove. R. 2 Cro. 204. 

do, if A. licenſes B. to put trees, &c. in his garden, and * 


ſeifure. Mod. Ca. 171. 
Or licence by law; as, that domus fuit communis taberna. Win. 


Ent, 1087, 1088, ae 


the place makes the kasten bad, the plaintiff muſt ſhew it. 


is his freehold, and join iſſue upon it. Aff. Ent. 504. for per 2 


If the writ is general, and the declaration for #nd rods terre, by 


hut quare domum fregit is ſufficient for a barn, c. 4 Leo. 16. 


acres of land, five prati, is bad. R. Dy. 264. a. Bendl. pl. 222. 


o, if it does not give a name to the place, or the aburtals, OE 


To the new aſlſiznment the defendant muſt plead, not guiliy, or 


do he may plead licence by the bailiff of the owner, and it will 


& an implied licence; as entry ad auxilium in ne fe- 


rards ſells the garden to D. who continues them there w 


That 
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So to clauſum fregit, the defendant may plead, entry by the | 10 2 M. 1.35% 
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That he entered to ſhew the ſheriff the cattle replevia 
2 Rol. 553.1. 12. Vide poſt, (3 M. 39.) 285 | 
To view waſt. | 4 
But entry by licence of the plaintiffs wife, or ſervant, is rot 
ſufficient. R. Cro. El. 876. | 1 
Nor entry to take his goods, or his falcon that purſued a phea- 
ſant there. R. 2 Rol. 567. J. 30. Vide poſt, (3 M. 39.) 
Nor entry to viſit his fick daughter, being ſervant to the plain. 
tiff. R. 2 Rol. 567. J. 20. | 
Or to demand his debt, if he does not ſay that the owner wa; | 
then there. R. Cro. El. 876. | 
So the licence will be determined by ſale of the land wherein 


it was given. Per Holt. Mod. Ca. 171. 
(3 M. 36.) So. to an involuntary treſpaſs, the defendant may plead a tender 
air ar thy or ſufficient amends. 1 Fro. Ent. 332. Tho. Ent. 304. dt 
N And by the fl. 21 J. 16. to treſpaſs quare cluuſum fregit the w 
defendant, diſclaiming title to the land, and ſhewing it to be- an wi 
involuntary treſpaſs, may plead tender at any time before action & 
brought. 3 5 f 
f So to a negligent treſpaſs by eſcape of cattle, Oc. 2 Rol. 570. to 
20. | 1 | 


But tender after action brought is too late. 


So after a latitat ſued out; for the plaintiff may by his repli- I 
cation aver that he ſued out a /atitat with intent to declare in treſ- 2R 
paſs. R. Cro. Car. 264, 1 Kol. 538.1. 3. 4 b 

So to avowry for damage feaſant in replevin, tender muſt be the 
pleaded before impounding, for it is not within the ff. 21 J. 16. | 
which goes only to treſpaſs. 3 R. Lut. 1596. 80 
So tender muſt be of a ſum certain; for he is a wrong doe. tate, 
Sal. 686. | uty | 

So to a voluntary treſpaſs, tender before action brought is n0 if 
plea: as, for putting cattle in his cloſe. R. 2 Rol. 570. J. 25; an al 
Mey 12. 1 4 R.M 

Or, for breaking his hedges, &c. 2 Rol. 570. J. 25. | If 

So to treſpaſs by miſtake tender before action is no plea ; for, if $0, 
the act was voluntary, it cannot be known whether it was by ail- WW lend o 
take, or how intended : as, that he cut down the plaintiff's hay by L 25. 
miſtake for his own. R. 3 Lev. 37. | If tl 

It cannot be, pleaded in treſpaſs for taking goods. Bailer, may er 
Viva, P. 9 G. Sir. 5491 | Othe 


To tender of amends the plaintiff may reply gusd non obtwid 
Tho. Ent. 304. EE: 2 | 
Or that the amends were not ſufficient. 


(3 NI. 37.) So the defendant may juſtify a private treſpaſs for the publick 

Public good: as, entring the plaintiff's cloſe to make a bulwark in defence 
yo of the king and kingdom. 21 H. 7. 27.6. 

Pulling down a houſe to ſave others from fire, 21 H. 7. 27 þ 

2 Rol. 566. J. 2. 1235 7 
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To: remove a nuſance. Sal. 458. 115 
80 an entry upon freſh ſuit of a felon, or goods Sole, 2 Rol. 

l. : 
1 3 a diſtreſs. 2 Rol. 566. J. 10. 

jn ſuch caſe, he need not ſay he did as little damage « as poſſible. 
R. Gal. 458, 9. 

But he cannot juſtify entring a cloſe, or diag up the ſoil to 
hut or take a fox, badger, &c. tho' it be for the public good. R. 
2 Rel. 558. J. 10. D. Cont. Lut. 120. R. acc. 2 Bil. 60. 

Nor entry to take his goods, which a tre ſpaſſer carried to B. 
houſe. K. 2 RoI 564. J. 35. D. Me. 20. 1 

Or to ſearch for his goods itolen, in another's land. R. 2 Rel. 


565.1. 15. 1 Brownl. 199. 


$ he may juſtify for removal of a moſpal from himſelf tho? (3 M. 38.) 
damage thereby happens to another: as, if 4. ereQs a dam, e eee, 
wall, Fc. upon his ſoil and the ſoil of B. if B. throws down the to himſelf. 
wall upon his ſoil, it will be well, tho' thereby the whole wall, 

Ec. upon the ſol] of 4. alſo falls. R. Cro. El. 269. 

he may enter the land of another to remove a nuſance che 
to Limſelf, 2 Rol. 565. J. 50. 

He may break a houſe, where he is wrong Ily impriſoned, to 
make his eſcape. 2 Rol. 566. J. 5. Vide Execution, (C. 5.) 

He may chaſe cattle damage feaſant with a dog to remove them. 

2 Ru. 566. J. 20. | 

Bur it is no plea that he took the plaintiff's horſe to fly from 


the aſſault of B. and others. Ray. 423. 


do the defendant may juſtify an act for the ſecurity of his eſ- (21 NM. - 39.) 
tate, or intereſt: as, if he has a fiſhery in another's ſoil, he may juſ- — 
uty putting pales, or other things there. 2 Rol. 564. 1 27. property. 

If A takes B.'s goods, B. may juſtify the taking, tho' there is 
WN of the form: as, if timber taken is cut into boards. 

M. 19. 

If cloth is made into cloaths. Me. 20. 

So, if a man has goods, timber, Ic. in a houſe or upon the 
* of another, his executor may jultify the taking. 2 Rel. 564. 

y by 25. 
g Il the treſpaſſer . as goods upon his own land, the owner 
lee day enter to take them. 2 Rol. 565. I. ult. 2 Rol. 56. 

Otherwiſe, if a tenant in common takes all the goods which he 
uin commons, and puts them on his ſeparate land, the other 
cannot enter his ſeparate lands to retake them, tho' he may retake 
"1s part, where he can do it without a treſpaſs. R. 2 Rol. 566. J. 
JP. 

do the vendee of goods, timber, Ic. may juſtiſy an entry to 
ake them, 2 Rol. 567.1. 40. | 

the owner of a water-pipe, by grant or preſcription, Ic. may 
ray entring into the land, where it lies to repair it. R. 2 Rol. 
. 45. 50. 


So 
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So a foreſter may juſtiſy entering into land, next the foreſt, by 
preſcription to rechaſe deer to the foreſt. R. 13 H. J. 16; 
So, if goods are ſtolen and left in B.'s houſe, the owner mz 
enter to take them. 2 Rol. 55, 6. | 7 
So a ſheriff or his officer may-enter, where the door is open, to 
do execution upon the goods there. R. Cro. El. 759. : 
So A. may juſtify entring the houſe of B. then there to demand 
his debt of him. Semb. Cro. El. 856. 79 
| Bur if A. goods are in B.'s houſe of land without his own a&, 
A. cannot juſtify entring to take them, without B. licence. Sen 
Cro El. 246. R. 2 Kol. 55. Vide ſupra. 
Tho” he has licence from B.'s wife in his abſence, R. per ; 7, 
Cro. El, 246. 


So he cannot take his goods where they are ſubſtantially alter. 


ed, as if timber is uſed to build a houſe. Mo. 20. 
So, if the defendant has a right to dig and take clay, Ec. as te- 
ty nant, he cannot take that dug by another tho no tenant, R. Cr, 


EL. 434. | 


(3 M. 40.) So the defendant may plead title in himſelf by deſcent, fine, ſe- 
15 5 me offment, deviſe, Ic. and give colour to the plaintiff, 
plaintif ene Colour is a feigned title given by the defendant to the plainif 
When co-, in afliſe, treſpaſs, c. when the defendant would refer his title to 
lour ſhall be the court without ſending it to /ay gens; for without ſuch colour 


Piven. his plea will amount to the general iſſue. D. & St. I. 2. c. 5; 
R. 10 Co. go. Dr. Leyfield. h 
„And colour muſt be always given, when the defendant's plea 


goes only to the poſſeſſion ; for notwithſtanding a right may te- 
main in the plaintiff ; as, if the defendant pleads a deſcent. 10 
Co. 90. b. 7 | 8 

So, if the defendant pleads that 4. was ſeiſed in fee or of the 
freehold, and he as ſervant and by his command entred ; for the 
plaintiff may have a right by leaſe for years or otherwiſe. 10G. 
89. þ. Ov. EL. 76. ; | ; 

So, iſ the defendant pleads that the goods were waived in his 
maner, or ſo'd in market cvcrt, being ſtolen de guodam ignoto, be 
ſhall give colour; for ile ignotus perhaps was the plaintiff. 10 
Co. 90. 6. | 

Bur when the defendant's plea bars the plaintiff's right and 
property, no colour is neceſſary: as, if the defendant pleads 1 
collateral warranty, and relies upon it. 10 O. 90. a. 

Or an eſtoppel, or fine with proclamations. 10 Co. 90. 4. 

Or an act of parliament ; for in theſe caſes the plaintiff will be 
barred, tho'-he had a right before. 10 Co. go. b. 

So, if the plea bars the plaintiff and his blood for ever. !9 

80. if the plea goes to the plaintiff's right or property: 4, if 
the defendant pleads that 4. was poſſeſſed of goods, and fold the 
in market overt, there needs no colour; for the plea avoid: th 
plaintiff's property. 10 G. 90. b. | 0 


PLEADER. 


, Or, that A. ⁊uas paſſeſſed and B. flele and waived them in his 
manor. 10 Co. 90. b. 7 
That the goods ⁊uere wreck, 10 Co. go. b. 
That they were tithes ſevered from the nine parts, for this takes 5 
" away the property of every other. R. 10 G. 91. a. 


So, that A. enfeoſfed B. and he as his "Carey entred; for when 
d he ſhews how A. who had the fee or freehold was titled, the 
right ſhall not be intended in the plaintiff. 10 Ce. go. a. 
. That 4. lord of the manor approved the common is a good plea 
þ to an affiiſe for common, without colour. 

80, if the defendant intitles him, by the plaintiff himſelf, colour 
is not neceſſary. 10 Co. 91. a. | 

As, by a leaſe for life or years from the plaintiff, 


— 


1. | So, if the plea is to the writ or the action of the writ, colour is 

not neceſſary, 10 Co. 91. 4. ; 
e- So, if the defendant pleads a general bar, no colour is neceſſary. \ 
ra, So, where the defendant admits that the plaintiff had an eſtate, 


which is now defeated by condition, entry, SS. | 
In treſpaſs, if plaintiff declares on his poſſeſſion, and defend- 


ſe- ant makes title, and gives colour, and plaintiff replies de injuria, 
Oc. and traverſes defendant” title, it is ſufficient ; for he need 
if not reply a title, poſſeſſion being enough againſt wrong-doer. 
to Cary v. Holt, M. 19 G. 2. Str. 1238.] | 
our | . : 
53. Every colour muſt be matter of law, which does not lie in the (3 M. 41.) 


knowledge of /ay gens : as, a claim by colour of a charter of fe- What co- 
ber olfnent, by which nothing paſſed, c. 10 Co. 91. 3. 2 Cre. _ ſhall 


re* 122. 


10 By a grant of a reverſion to which there was no attornment. 
2 (ro. 122. ; 
che BW os it muſt be a matter, which would be a good title if it was 
the real. 10 Co. 91. 6. 
0. lt muſt be matter, which has the appearance of a continuing 
tele: and therefore, if it is by colour of a leaſe for the life of A. 
1 his i muſt ſay, now living ; for if he is dead, there is no appearance 
„ be of title. 16 G. gi. 1 | | 
10 vo colour muſt he given from him, who firſt conveyed, other- 
viſe all prior conveyances are waved. 10 Co. 89. 91. 3. 
and But default of colour is form only, and aided upon a general 


ds 4 demurrer, 10 Co. 95. 4. R. 2 Cro. 229. 
So, if the defendant gives the plaintiff a real title, it is bad; 
for it ought to be colour of title only: as in treſpaſs for goods, if 
ll be the defendant pleads that A. poſſeſſed gave them by deed to the 
plaintiff, who claiming by it, the defendant retook them, it is bad; 
0 for a gift by deed is a good title. R. 2 C. 122. 
1 0, if the defendant pleads that the plaintiff by colour of a 
5 if 8 for years, c. for a leaſe gives a title to the poſſeſſion, 2 
them „ %% 1 5 | 


z tho By colour of letters patent. 2 Cro. 122. 
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(3 M. 42.) So the defendant may juſtify treſpaſs guare clauſum or Amun 


fregit by entry to execute proceſs. Vide ante, (3 M. 24.) 
Or to make a diſtreſs. Vid alte, (I M. 350 4 
To make ute of his way. Lut. 1427.—In the highway. Wis, 
1004. Vide Chimin, (D. 1, 2. Vile ante, (3 K. 25.) 
Or common. Vide Common, (F. 1, &c.) ide ante, (3 K. 24) 
Te make perambulation. Co. Ent. 65 1. V. 
To take his corn, cattle, c. | | 
To repair his houſe, watercourſe, Ec. or to remove a nufance. 
To fith in his ſeveral or free fiſhery. Hard. 407. Vide Pf 
. cary, (A. B.) ES 
* That he followed a fox with hounds, and did no more than 
vas neceſſary to kill the fox. 1 Term. Rep. 334. 3 Term Re. | 
259.* 
So the defendant may juſtify by command of another deſend- 


ant who pleads not guilty ; for hi: plea ſhall not take away from his ( 
fervant his juſtification. R. 2 Mod. 67. 

So to treſpaſs by B. the defendant may plead in bar a recovery 0 
by himſelf againſt him in ejectment. R. 1 Leo. 313. 3 Leo. 104. h 


Or a recovery or bar in another action for the fame treſpak, 
Hide Adlion, (K. 1, Cc.) | 

If the defendant juſtifies by title to a manor, houſe, Cc. it i; 
not fufficient to ſay unde locus in quo, Ac. is parcel, without ſaying 
that fuit tempore tranſgreſſionis ſuppefit.” 1 Leo. 75. 

{If the locus in quo, in treſpaſs quare clauſum, Ec. is the inherit- 
ance of the crown, (as Windſor Great Park) defendant, on not 
guilty pleaded, cannot give in evidence, that it was a common 
highway. Dutcheſs of Mirlborovgh v. Grey, M. 1728. Bund. 


(3 N.) Pleading in Warrantia Chartæ. 7 
[3 N. 1.) When it lies. 
A Writ of avarrantia churtæ lies when a man by deed enfeoff 
another with warranty, the feoffee may have this writ againſt 
the feoffor or his heir. F. M. B. 134. D. dif 
And the writ ſay quod juſle warrantizct manerium de D. quod F 
tenet & tenere de eo clumat, & unde chartam ſuam habet, or chartan 
A. patris ſui cujus hares iffe eft, Sc. F. N. B. 134. E. 
But it is not material whether he holds of the defendant or ano- 
ther. F. NM. B. 134. E. | 1 
So, it is not neceſſary that the plaintiff had a charter of war- " war 
ranty, tho the form is ſuch; for the plaintiff ſhall have à ur- A 
ranta charte where he holds by homage aunceſirel, which imports the | 
warranty. F. NM. B. 134. F. ; | . : to w 
Or, if he claims by exchange, without expreſs warranty in the | * 
| ons, * 


deed. Q F. N. B. 135. B. 2 
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80 2 lefſee for life, or donee in tail, rendring rent, ſhall buds 
a uarrantia chart ; for by the ſtatute de bigamis 5 ult, the re- 
verſion and rent contain warranty. F. N. B. 134. G . 

So a warrantia chartæ lies quia timet, before action ſued, as well 


1 after, F. NM. B. 134. K. 135. I. Hob. 21. 


$0 it lies before action ſued, tho the plaintiff may be impleaded 
in an action in which voucher lies, and if he is afterwards iinplead- 
ed in ſuch action, he muſt vouch, or have a ſcire facias upon the 


judgment in warrantia charte. F. NM. B. 134. K. 135. A. Bo. R. 


Ad. 240. R. Mo. 859. 
50 it lies pendente placito in an action in which voucher lies, and 


if the plaintiff recovers his warranty, and afterwards loſes his land. 


he ſhall have 3 habere JT ad valertian without a ſcire . 
Z. M. B. 135. D 

So, if the vouchee does not appear upon the ſequat' ſub ſuo 2 
culo, Co. Lit. 102. a. 

So, if a man is impleaded in aſſiſe, writ of entry in the nature 
of an aſſiſe, &c. where voucher does not lie, and loſes his land, 
he may afterwards have wvarrantia charte. F. N. B. 134. 

But if he loſes his land in an action, in which he may vouch, 
and he does not vouch, he cannot afterwards have a warrantia 
carte. F. NM. B. 134.1. 

A fortiori if he vouches and has judgment to recover in value. 
O. Lit. 102. a. 

So he ſhall not have a wwarrantia chartæ, if there be no war- 


ranty in the conveyance by which the land paſſed, or in the releaſe 


or confirmation of it. Hob. 21. Vide ſupra. 

So no one ſhall have a 2warrantia charte, if he is impleaded, 
when he is only ne of the profits, and not terre tenant, F. N. 
3. 135. C. 

If he is in of anorher eſtate by which he warranty is deter- 
mined. F. M. B. 135. G. 


(3 N. 2.) Proceſs. 
The proceſs in warrantia chart © is ſ ummons, attachment and 
diſtreſs infinite. 
And if nihil is returned, a capias lies, as in covenant. | 


(3 N. z.) Count. 


The count in ⁊carrantia cſartæ muſt ſhew the ſpecialty of the 


warranty and lien. Hob. 21. 


And therefore, if it is upon a warranty in a fine, it muſt new 
the fine, and to whoſe uſe it was, and the default in the defendant 
to warrant, Hob, 20. 

my 2 and writ muſt ſhew the ſpecial caſe for warranty. 

. 360. 

Warrantia chart lies in whatever county the plaintiff pleaſes, 
if n0 place i is mentioned where the deed was dated; if it is men- 

tioneqd, 


871 


812 
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tioned, it muſt be in that county; and in warranty by "6 
homage auncefirel, where the land lies. F. N. B. 135, K. 


But, if it ſliews a joint warranty by 4. and his ſon, it may ! 
charge the ſon as heir to 4. Me. 20. 4 
So the count concludes ad damnum of the plaintiff, Hab. 23, [ 


Tho' the writ be quia timer, in which cafe he ſhall not recover 
damages. Ibid. R 


(3 N. 4.) Plea. 


The defendant may plead, that the plaintiff is not yet implead- 
ed, on which the plaintiff ſhall have his judgment immediately; 
for it admits his lien to warranty. Hob. 23. . F. N. B. i 34. K. 

So the defendant may plead that the plaintiff was not tenant of 15 
the land the day of the writ purchaſed, for arrantia c/arte lie 
only by the tenant of the land. Hob. 22. Mo. 860. 

But tenant by admittance is ſufficient ; for the vouchee may ha 
have a wairaniia charts to deraign the warranty paramount. Heh, | 
3% 

So he may plead the general bar non dedit or non conceſſt, &. 

for if nothing paſſed by the deed, the warranty does not bind. 


Hob. 22. Mo. 860. | | 
(3 N. 5.) Judgment. FR 

All the lands which the defendant had at the time of the writ, 55 
1thall be bound by the judgment, tho aliened afterwards, F. N. 1 
B. 134. 1. | 3 . 24 Ow. 
If there is judgment ſor the plaintiff, and he is afterwards in- 1 
pleaded for rent, he may have a ſcire facias upon the judgment. 4 
. 860. : : if he 
But tho? the plaintiff has judgment in a wwarrantia cure, (al 
whereby the land, which the defendant had at the time of the IF 
writ purchaſed, is bound, yet, if the plaintiff is afterwards in. fr 
pleaded, for the land warranted, and loſes it, if he does not A 
vouch the warrantor, he ſhall not have the benefit of his judgment waſt, 
in worruntia charte. F. NM B. 134. K. 8 Bu 
So, if he is impleaded in aſſiiſe, or ſcire facias, Ec. in which he tho! | 
cannot vouch, he ought to give notice to him, who made the hn 
warranty, and enquire what defence he ſhall make, otherwiſe he If. 
ſhall have no advantage of his recovery in warrantia chart. & % 
F. NM. B. 135. 4. | forma; 
5 : confet 

(3 O.) Proceeding in Uaft, An 

x ment 

(3 O. 1.) Proceſs. An, 

: 1 . . . . þ he Poph, 
THE original in waſt is a ſummons, which was given br Yer 
ft. M. 2. 14. inſtead of a prohibition at common law. 2 Inf 527/. 


389. And 


— 
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recite the ſtatute. F. MB. 55 C. Lut. 1548. 


* 


. | 
50 i it is againſt tenant by the curteſy. F. N. B. 56. C. 


cited. Lut. 15 48. Vide Aclion upon Statute, (I.) | 

Tho' the concluſion of the writ is larger, or leſs than the reci- 
tal: as, if Iterris] is omitted in the recital, and at the concluſion 
the waſt is alledged in terris.. Lut. 1548. F. N. B. 56. I. 

Or, if the ſtatute is recited in terris, domibus, boſcis et gardinis, 
and waſt is alledged in terris only, or a houſe only, c. Lut. 
1548— | | 
A the return of the ſummons the defendant may caſt an eſſoin. 


to which it was adjourned, by the fl. W. 2. 14. the plaintiff ſhall 
have an attachment. Clift. 825. | 


return of the attachment. Ran ge 

By the . V. 2. 14. if the defendant does not appear upon the 
attachment, a diſtringas. goes. Clift. 828. | 

If the defendant does not appear upon the di/ringas, by the ff. 
V 2. 14. mandetuy vicecom quod in propria perſond aſſumpt ſecum 
dudecim, Ic. accedat” ad locum waſtat' & inquirat de daſto, I poſt 


in fat. de Gloc. 5. | 
Ow. 12. Pop. 24. Co. Ent. 696. b. . 

Tho! all the proceſſes are returned nichl, ſo that it may be 
that the defendant was never ſummoned, nor any writ ſerved, yet, 
if he does not appear upon the di/tringas an inquiry of the waſte 
ha!l be awarded. 2 Inf. 389. 7 | 

If default be by tenant by the curteſy, or in dower, as well as 
for life or years. Win. Ent. 1046 (or 1160. edit. 1680.) 

And there ſhall be an inquiry of the damages, as well as of the 
vaſt. R. Co. El. 18. R. Hutt. 44. | 


4 


h But if the defendant appears upon the diftringas and pleads, 
15 bo he aft f Ck Mo 

bo tho be atterwards makes default, there ſhall be no inquiry of 
he * for this caſe is not within the purview of the ſtatute. 2 
9 nt, 390. s bs 

* do, if there be judgment by confeſſion, nil dicit, or non ſum in- 


frnutus, there ſhall be inquiry of damages only; for the waſt is 
confeſſed. N Cro, El. 18. Hut. 44. | 
And if he releaſes his damages, the p 
ment immediately for the place waſted. Hut. 44. | 
And the ſheriff need nor go to the place waſted in perſon. R, 


the Ph. 24. 


Yer judgment may be entred per viſum juratorum, Ow. 12. 


Inf Piph. 2 . 


And if the inquiry is by more jurors than twelve, it will be 
And Z00d, R, Gro, Car, Rv ' | i 


And 


And if it be againſt a tenant in dower, or guardian, it does not 


But a writ againſt tenant for life or years recites the ſtatute. | 


If the ſtatute is recited it is ſufficient, tho' it is not exactly re- 


After return of the ſummons, or if an eſſoin is caſt, at the day 


If an efſvin was not caſt upon the ſummons, it may be at the 


irquifitionem retorn procedat ad judicium ſecundum quod continet', 


The judgment ſhall be 90, recuperet locum per wil” jur. R. 


laintiff ſhall have judg- - 


813 


the plain- 


of 
- 
, 
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And they may find entire damages for all the waſt aſligned. F. 
Coo. Car. 414. : 3 5 
A writ for waſt in dote muſt be againſt the wife. Reg. 72. 4 
And it ſhall not be ſaid wait by exile, except where the wil. 
leins of a manor are expelled from the manor. Reg. 72. 4. x 
N. B. 55. C. ; 


So a writ by him in remainder executed by the ſtatute of uſes 
muſt be ſpecial. R. Dal. 5. ” 


(3 O. 2.) Count. 
(30. 2.) In waſt the plaintiff muſt ſhew how he is entitled to the inhe. 
Muſt ſhew ritance. 2 Rol. 832.1. 40. Hob. 84. Vide ante, (C. 34.) 
Gf" title And therefore, if he counts upon a leaſe by himſelf, he muſt 
By whom ſhew his ſeiſin in fee and demiſe to the defendant. Tel. 140. 
wwaſt ſhall be If upon a leaſe by his anceſtor, he muſt ſhew ſeiſin, a deniſe 
* to the defendant, and deſcent to the plaintiff, Co. Ent. 708, b. 
It the plaintilf chims by fine, be muſt plead the fine, d dt 
? uſes of it. Co. Ent. 700, 701. Clift. 819. 
If by common recovery, he muſt ſhew the recovery and uſe. 
Win. Ent. 1025. (or 11 39. edit. 1680.) Lut. 1541. Clift. 814, 
If by grant of the reverſion, he muſt ſhew how he claims ex 
alſignatiune. 2 Rol. 831.1. 40. 2 Sand. 230. 234. OC. In. 
603. Min. Ent. 1050, 1051. (or 1164.) Lut. 1543. 
If the plaintiffs ſue as parceners or jointenants, the declaration 
ſha!l ſhew that they are ſo. Vin. Ent. 1049. (or 116;,) 
If the plaintiff ſues as rector, Ic. in jure eccleſiæ, he mult ſhew 
that he is ſo. Win. Ent. 1047. (or 1161.) : 
If huſband and wife in right of the wife ſue, they muſt alledge 
the reverſion in both. R. Hob. 1. | 
But if he concludes ad exhereditation, it ſupplies the omiſſion 
of what eſtate he was ſeiſed, after a verdict. Per 2 J. Go. H. 57, 
So, if he counts of a feoffinent to A. to the uſe, Ec. it is ſuffci- 
ent withour ſaying that it was to A. and his heirs. R. Hob. 84. 
If the plaintiff ſhews the ſpecial matter, it is ſufficient, tho he 
does not name himſelf aſſignee. R. 2 Rol. 831. J. 50. 
So, if the writ is general, cujus heres the plaintiff is, tho be 
has a ſpecial inheritance. R. 1 Leo. 48. | 
So, if the plaintiff ſhews a fine to the uſe of B. for life, and 
afrerwards to A. and the heirs of his body, and afterwards to the 
plaintiff in fee, and that A. died, per quod B. was ſeiſed for lie 
remainder to the plaintiff, and that B. committed waſt to bi 
ditheriſon, this ſuppfies the omiſſion that A, died without iſſue 
R. Cro. Car. 40. 52 
If the plaintiff has the reverſion, he ſhall ſay that the defend- 
ant holds of him. 2 Rel. 830. J. 36. | ; 
Otherwiſe, if waſt is brought by him in remainder. 2 Rel 
8 30. J. 38. 40. Dal. 5. 3 


Or 


L E ADE R. 815 


> 


Or by the lord, who has by eſcheat, for there is no tenure of | 
him. Hut. 110. | ED 


The plaintiff muſt always charge the defendant in the tenet, or (3 0 3.) 


in the tenuit; for there is no other form. R. Cro. El. 356. How the 
And muſt charge him as aſſignee, executor, c. Co, Ent. 693. en” 


695. by . : : In the tenet 
And muſt charge him by virtue of the leaſe, by which he is or the tenuit. 


poſſeſſed, as, if he be in, in his remitter, he muſt charge him as 464 
tenant by his ancient leaſe. 2 Rel. 831.1, 7. Farm, 
If the defendant is in by deviſe, he muſt charge him as tenant r ongbe, 
ex legatione. 2 Rol. 831.1. 21. R. Hut. 110. C. Ent. 700. vide Wa. 
\If the defendant claims by a remainder for life or for years, (C- 4. 5. 

which is now in poſſeſſion, he may be charged upon a demiſe to 
him. 2 Rol. 83 1. J. 25. | ID, | 
But, if the defendant is in by the ſtatute of uſes, it is ſuffici- 
ent to charge him generally, without ſaying of whoſe demiſe. R. 
219. 222. | : | 
Waſt by an infant againſt his guardian ſhall be always in the 
tenet, 2 Rol. 829. J. 51. : 1 
So againſt tenant for life it ſhall be in the Zener, for there is no 
ather form. 2 Kol. 8 30. J. 3. | 
Tho' after the wait he granted over his eſtate. 2 Rol. 829. 


— 


45. | 
0 the leſſor had entred for ſorfeirure or condition broken. 

80, if a woman, tenant for life, commits waſt, and aſſigns her 
eſtare, and takes huſband, it ſhall be againſt them, that tenent. 2 
Rd. 829. J. 53, 15 

But waſt by an heir after full age, againſt his guardian, ſhall be 
in the tenuit. 2 Rol. 8 30. J. 18. 20. C. Lit. 54. a. ; 

So againſt a tenant for another's life after the death of ceſfui que 
vie, 2 Rol. 830. I. 15. ; 

Or againſt tenant for years after the term expired. 2 Rol. $30. 
10, 

Or after forfeiture. 2 Rol. $30. J. 16. 

80, if a woman commits waſt, and then ceftui que wie dies, or 
the term expires, and ſhe takes huſband, the declaration ſhall be 
quod tenuerunt, 2 Rol. 8 30. 52 5. 5 | 

Or, that the wife, ſum ſola, tenuit. 2 Rol. 8 30. J. zo. 

The declaration ſhall ſuppoſe that the defendant tenet ad terni - 
= — tho' he holds only for one vear. or half a year. O. 

. 54. 0. 5 : = 

If the leaſe is to two, and. the writ ſuppoſes quod tenent or tene- 
runt, which imports a joint eſtate; it is good; tho' one of the de- 
fendants has it by aſſign ment from the leſſee. R. 1 Lee. 48. 

If he declares upon ſeveral demiſes, it will be good. R. Ou. 
11. Poph. 2 5. | | . 


The declaration muſt aſſign the waſt, conformable to the writ . 39.4.) 


for if the writ is for waſt in land, and it is aſſigned in cutting ee 
__ . 


2 


wood, it is bad, o. 7 3. Vide ante, (C. 13.) 
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If it is for three ville, and the declaration is for waſt in one of 
In another will. R. Mo. 862. | 


(3 9.70 So it muſt particulariſe the quality or quantity of the waſt: 1 if 


Particulari- it is in cutting trees, he muſt ſhew the number of the trees, 2 Ril 

fing the 832. J. 50. | SY | | 
3 If waſt conſiſts in quantity, it muſt ſay ſo many carecha. 2 

W. Rol. 8 32. JI. 52. | | 

If waſt is aſſigned in dimibus, it muſt ſhew the particular de- 
fects. | | „ | 

I it is affigned in land, it muſt ſay in what pariſh it lies. R 
3 Leo. . | i bs 4 

Ik the demiſe is of a moiety of a manor, and other lands, and 
the waſt aſſigned in wood, parcel of the premiſſes, it is bad; for 
it cannot be parcel of the manor, and alſo of the other lands. R 


3 Leo 


ticular manner in which it was committed, as if the waſt is by 2 
ſtranger, it is ſufficient to ſay, that the defendant committed waſt in 
cutting, Ic. without ſaying in permittendo the ſtranger. 2 Rel, 
833. J. 7. 

ff it 1 in germins, it is ſufficient to ſay that he deſtroyed the 
germins generally, without ſaying-that he ſuffered the hedges of the 
wood to be neglected, whereby cattie entred and eat the germins, 


2 Rol. 8 33. I. 5. 


So the declaration muſt be ad ex/ereditationem of the plaintif. 

exberedts. If the plaintiff is ſeiſed in right of his wife, it ſhall be ad exhe- 

tionem gue- reditationem of the wife. 2 Rol. 8 32. 4 5. 20. | 

rentis, If waſt be by an abbot, prior of an hoſpital, Qc. it ſhall be 4d 
exliareditationem domus, hoſpital, abbat', or etcleſic. 2 Rol. 832. 
J. zo. 

85, if there are ſeveral plaintiffs in waſt, there may be ſummors 

and ſeverance ; for it is real action, and is ad ex/hereditationen, 


2 In. 307. 


- TS. 6) 
Muſt be ad 


(3 0. 7.) Pleas. 


O. 7. . 
28 70 


2 To an action for waſt the general iſſue is no waſh done. 2 Sand 
mmited, 239. Co. Ent. 700. 708. | 


And this admits nothing, but puts the whole deelaration in i- 


ſe. "© Ent, 1847» 

And it may be pleaded in all caſes, where there is no waſt : 1, 
if deſtruction happens by tempeſt, lightning, enemies, c. 

But it is no plea, where the defendant has matter of juſt fla · 

tion, or excuſe. | 

So, if there is a leaſe to A. for two years, and afterwards a 
leaſe to B. for ten years, in waſt againſt B. for waſt during the tuo 
years, he cannot plead, no waſ done. R. 3 Lev. 203. 1 


9. : 
So it is ſufficient to aſſign waſt directly without ſhewing the par- 
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80 he may plead as to part of the waſts aſſigned, ns za done. 
Co, Ent. 702, 3. | | 5 
If ſeveral waſts are affigned, and the defendant is not guilty of 
part of any, he may plead ro zvaf? 721% to all together, and need 
not ſay to every part ſeverally n zva/. Lut. 1550. Win. Ent. 
1168. | 


80 the defendant may plead in bar a releaſe from the plaintiff, 
or one of the plaintiffs. 9 H. 5.15. Vide pot, 3 O. 16.) 


35). Co. Ent. 707. b. Vide Accerd, (A. 1.) 


80 the defendant may plead in abatement to the plaintiff's title: 
+, if he intitles himſelf to the reverſion in fee by deſcent, the de- a 
ſendant may plead a deyiſe to the plaintiff in tail. Luz. 1559, 

And need not traverſe the deſcent ; but if he does, it will be 
good upon a general, tho' not upon a ſpecial demurrer. R. Lut. 
1558. i 

5 the defendant may plead that the plaintiff has nothing in re- 
verſion, Tel. 141. 

But he ought to ſhew how the reverſion is diveſted, for nothing 
in reverſion generally will be bad. Co. Lit. 356. a 

Except where waſt is brought by a grantee of the reverſion, C. 
Lit. 356. a. | ; | [ls 

951 the plaintiff's title fails pendente lite, the defendant may 
plead it after the laſt continuance. e 

As, if his reverſion fails. Tel. 141. 

If he becomes tenant in tail after poflibiliry. 1 Rol. 106. 


» 


pairs. Co, Ent. 703. a. Win. Ent. 1029. (or 1142. edit. 1680.) 
Vide Maſt, (E. 1, &) 8 t 


10 Win. Ent. 1029. 1067. (or 1142. 1182.) 


That he took for repair of the fences and other neceſſary uſes. 
(Win, Ent. 1029. or 1 en | E 
| But it 1s not ſufficient to ſay, that he took for repairs, if he does 
4 ot add that he uſed or keeps for repairs. R. 3 Lew. 323. 


. 1, &c.) 

Or fur neceſſary wainboot, cartboot or plowboot. Win. Ent. 
1030. 1055. (or 1144. 1169.) | | 

Or ſor gates, ſtiles, Ec. Min. Ent. 1031. (or 1145.) 

"Hh making utenſils of huſbandry, Win. Ent. 1055. (or 
1169. ö 
Or for hedgeboot. Co. Ent. 703. a. 


To waſt in the tenuit, accord with ſatisfaction. R. Cro. EL. (3 * 9.) 


So the defendant may plead in juſtification, that he took for re- (30.1 11.) 


That he pulled down, to e and repair the houſe, fences, c. For m 


yo he may plead that he took for other neceſſary boots: as for (30. 14.) 
fuel. Co. Ent. 703. a. Min. Ent. 10 32. or 1144. Vide Waſl, For boot 


* 4 ll * 1 4 ate. Ad. lit. _ K F; " 4 
( W * 
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(30.13.) So he may plead that they were aridæ mortue, nec frudim we 

Aride mor- folia fortan. N | ENTS 

Pn But ir is not ſufficient to ſay gue fuerunt aride, cave, in clan. 
nis putride, Anglice pollards, non haben” ſufficiens maheremiun fn 
aliquibus de edificiis. R. Mo. 101. e e ee, 


(3 0.14.) So be may plead that the leaſe was without impeachment of 
- Leaſe with- waſt. K. 2 Rol. 835. J. 10.15. Co. Ent. 694. b. Vide af 
out im- L. 3.) | hs 5 , 
— {aan „ That the plaintiff's anceſtor made a bargain and ſale of the trees 
i to him. Win. Ent. 1043. (or 1157. edit. 1680) 

That the leſſor covenanted that the leſſee might cut down trees. 

Hard. 113. 1 Leo, 117. | | 
But it is no bar, that the leſſor covenanted to repair, and that 

he did it for him. R. Mo. 23. 6 TO 


(30. 15.) 8s the defendant may plead in excuſe guod reparavit before the 
ee, action brought; for the jury muſt view the place waſted. 5 C. 
On OO 19. b. 2 Inſt. 307. 


20d re-edificavit, and ſince kept in repair. 2 Lev. 189. 
But reparav.t pendente lite is no plea. 2 Inſt. 307. 


(30.16.) So the defendant may plead a releaſe from the plaintiff, 

A releaſe. And if the waſt is by two plaintiffs in the tenuit, a releaſe by 
one is a bar to both. 2 Inſt. 307. | 
But where waſt is in the zene, a releaſe by one plaintiff ban 
himſelf only. 2 Inſt. 307. Vide ante, (3 O. 8.) 


(30. 17.), So the 4 may plead that it was ſo ruinous at the con- 
* %s mencement of his leaſe quod reparari non potuit. Mo. 54 Wir 
Pei, Ent. 1045. (or 1159. edit. 1680. Vide Waſt, (E. 4.) 

C | 


(30.18.) So the defendant may plead, no demi/e made to him. 
No demile. Or yo demiſe as to fart. Co. Ent. 697. b. 2 
Or that wood was excepted by the demiſe. Min. Ent. 10bz. 
(or 1176.) 8 | | 
Or nihil habet ex. afſignatione de B. Ibid. 
So, that, after the demiſe, the defendant e before which 
aſſignment no waſt was done. Co. Ent. 697. 6. 
Replica - To aflignment before waſt done, the plaintiff may reply, that 
tiou. the aſſignment was by fraud, and he afterwards took the profit, 
Co. Ent. 698. a. Lag | q 
And if the defendant rejoins he muſt traverſe the pernancy of 
- the profits, not the fraud. R. 5 Co. 77. 6. 
\ (30. 19.) So the defendant may plead, 4 me/ne remainder-man. ſtill alt 
A meluc re- Win. Ent. 1019. or 1132. edit. 16860) _ | 
malndgci- > 97 5 5 
man alive. 


(3 O. 20.) Venire facias. 
After iſſues joined upon ſeveral pleas, if the wenire facias 
cites the iſſues, and commands uod wenire fac duodecim, &. 
N inquir 


3 
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inquirendum f defendant fecit vaſlum, as the plaintiff alledges, "3 ; 
is ſufficient ; for this implies quod inguir of the ſeveral iſſues. R. | 
Co. Car. 381. 1 


(3 0. 21.) View in Waſt. 


In waſt, if iſſue is joined, the jury ought to have a view of the 
place waſted, otherwiſe the trial ſhall be ſtaid. Lure. 1558. 2 
Sand. 254. ; | 

And eee if waſt is aſſigned in ſeveral places, the jury 
may find no av done in a place of which they had no view. 
Per Dy. 1 Lev. 267. | | | 

And they ought to have a view, tho' the ifſue is upon a 
collateral point, and the. waſt is confeſſed. Per 2 J. Glanv. cont. 
Ng. 5. | v7 „ 
Th. venire facias ſhall be, that the jury ſhall have a view. 
Win, Ent. 1039. (or 115 3. edit. 1680.) | 

And fix jurors at leaſt muſt have the view. 2 Sand. 254. 

And, if it is not returned, the court may examine whether the 
jurors have viewed or not. 2 Sand. 254. „ 

So, if it is returned, the court may examine; for the return 
does not conclude the parties. 2 Sand. 255. | 

But if the waſt is aſſigned in a wood ſpar/im, it is ſufficient, 
if the jury view the wood, tho' they do not enter into it. R. 1 
Leo. 167. | : 

So, if it be in ſeveral rooms of a houſe, it is ſufficient, if they 
hare a general view of the houſe. 1 Lev. 267. | | 

o it is not neceſſa ry that the officer return, upon the diftringas 4 
juratorum, that the jury have viewed. R. 2 Sand. 254. ; 

Or that he be preſent at the view. 2 Sand. 255. 


| | (3 O. 22.) Judgment in Waſte. 


If there be judgment for want of an appearance upon the a. fall 
Gfringas by the f. W. 2. 14. the ſheriff taking twelve, Cc. ſhall bc recovered. 
2 to the place waſted and take an inquiſition of the damage, and H. 
upon the return thereof there ſhall be judgment. R. Ow. 12. Es 
ide ante, (3 O. 1.) EK; 

If the defendant ſuffers judgment by confeſſion, nil /icit, or 
wn ſum informatus, there ſhall be inquiry of the damages only. 
ick ante, (3 O. 1) | | 

If the judgment is againſt the defendant in the tenet, it ſhall 
be pro loco vaſtato, and for damages. | 
If the judgment is againſt the defendant in the renuit, it ſhall be 
damages only, | | 
If the verdickt is for the defendant, the judgment ſhall be quod 
-"g nil capiat, Ic. and the defendant eat fine die. 2 Sand. 
1 . - : . 5 
And if che defendant will: not pray judgment, to avoid a writ 
"ror, it may be entred, upon the prayer of the plaintiff, againſt 


ſelf, R. 2 Sand. 25 3 | 
| 3G 2 PLEDGE. 
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PLEDGE. 
Vide Chancery, (4 A. 1, &c. )—Mortgage. 
„ 
Vide Bail, (C.)—Pleader, (C. 16-3 K. 5 
| PLENAR T Y. 
Vide Abatement, (H. 26.) Heft, (M. yank, (31. 84 
Quare Impedit. © 
PLENE ADMINISTRAVIT. 
Vide Pleader, (2 D. 90 9 5 


8 PLURALITY. 
Vu Blgliſe, (N. 5, be.) 
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Liberties. Reference Reference 


HE bend ſpecies of them. S 
How liberties may be claimed, vide Fres- 
chien (A. I, 2. ) ; 

As to counties palatine, Cingue Ports, and cor- 
porations, vide Franchiſes, (D. 1, &c.—E. I, 
&c,—F, 1, &c.) 

As to liberty to have conuſance, or to hold 
pleas, wide Courts, (P. 1, Kc. ) 

To have courts, vide County, (C. 1, &c.) 
Courts, — Hundred, (B.) Leet. 

As to liberty to make juſtices, or officers, wide 
Fuſtices,- uſtices of Peace, 292 —Præ- 
rogative, (D. 29. 37. ; 

As to the liberty of a chaſe, foreſt, warren, &c. 


vide Chaſe. h | 
How . - 1 „ 


How loſt. 3 
By nonuſer 3 bo 
When it ſhall be a forſeiture. - . 1 b 
How they may be deſtroyed by coming 1 
back ” the king, vide Franchiſes (G. 
19 &c 
| When forfeited by breach of a condition' \ 
in law annexed, wide Condition, (S. 1, 5 | 


a 3 ( G. 3.) 


* 


— | EC. 2. 2 
Licence. 
Vie Aliena op, (B. 
Cie, (H." Cf., N 7250 27 
Peace, (B. 26. 100.) —P . (D. 1, &c.) 
=Trepaſs, P.) 
Lite. 


Eſtate for life. Vide Copylold, (C. Der „5 
(N. 7. 70 25 * 2 Kc. h Fe : 
2 


» 


Ligeance, 
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Ligeance. 
Vide Allegiance. 


Limitation. 


Limitation of actions. Vide Action upon the os 


upon Aſſum pſit, (D.—H. 6, 7. "> 
1.—4 W. 17. }-—Prerogative, 2 
Temps, (G. 1, &c.) 


Limitation of the crown. Vide Parliament, (H. 


- 18, 19.) 
Limitation of eſtates and uſes. Vide Condition, 


T.)—Chancery, (4 W. 19, &c.)—Uſes, (K. 
1, &c.) 


Lis pendens, 


Vide 3 (H. 41, &c. e (I. 1. 


2 37 4- e (A. 5.) 


Livery-Man. 


Vide Francliſes, (F. 26.) 


Jy Aices of Peace, coroner, &c. 
fice of the great beams, weights, and 
tronage. 
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Livery of Seiſin. 
Vide Feoffment, (B. 1, &c.) 
Loadon. 
Its antiquity, and extent. - 
Extent of its juriſdiction. - 
Mayor. - | - 
Aldermen. - - 

Recorder. * = * 
Common council. MOTT 8 
Sheriffs. — 

London is a county, and a corporation by preſcription. 

Chamberlain. 

Offices granted; fa, - 
Office of package. - - 
Portage. — + 
Garbling. — — 
Gauger. — $5 — 
Wine-drawer. - 
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Cuſtody of the gates, &c. — h „ 6 4M 
Exemptions granted ; - - - I. - 9 
To be free of toll, &c. - — . 9 
Excuſed from juries, &c. 5 - L. 2. 9 
And ſrom ſuits out oſ the city. . . 10 
Excuſed from offices. l. 10 : 
The privileges and. cuſtoms of Londen are confirmed - 
by parliament. - - - M. 10 
Cuſtoms of London; - - - N. BR 
In .. tions and ſuits. 3 — 6: 0+ bs 11 
Vide Courts, (O. 1, &c.) | ; 
In regard to apprentices. - - N. 2 12 
As to diſpoſition of their lands, &c. 
By bargain and ſa'e. LM N. . 13 2 
By deviſe. 3 — - N. 4. 13 
As to the cuſtom of London in reſpect to or- 
phans, and to the diſtribution of a free- 
man's perſonal eſtate, vide Gardian, (G. 
1, 2, &c.) | LS | N 
Erection of edifices. — N. 5. 3 . 
In regard to trade; | | 
A citizen may trade where he pleaſes. N. 6. 14 
Vide Trade. : 272 
A wife may be a ſole merchant. „N. 7. 14 
A ſoreigner cannot buy or ſell, within the | ED 
City, to a foreigner. - - N.8. i | 
Right patent in London. Vide Droit, (D.) | 9 e 
Tithes in London, Vide Diſmes, (M. 6, 7.) 
Lord. 
Lord oſ a Leet. Vide Leet. 
Lord of a manor. Vide Copylold, — Diſmes, (C. 4.) N 
Lords ſpiritual and temporal. Vide Dignity. 
Ecelefiaftical Perſons, (C. 1, 2.) — Parliament. — 
Sotland, (D. 4.) —Serement, (C.) 
Leds Day, Vide Temps, (B. 3.) 
Lunatick, 5 
Vide Chancery, (3 Q Idest. 
Mainprize. 
Vide Bail, (E.) 
Maintenance. 
Vieintenance; what ſhall be. — - A. 16 p 
4. . 16 | Y 


By the common law. — - = 
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Champerty ; | | ? | Tee 
What ſhall be, 5 A. 4. 16 
Vide pot, (A. 3.015 2. F: 
What ſhall noc be champerty. 5 = Sy 
Vide paßt, (A. 5.) 5 © ns 
What ſhall be maintenance by ſtatute. . 4. 17 
; Buying a title, &c. - - A+ '$ 17 
What ſhall not be maintenance. - 3 18 
Vide arte, (A. F.) . | 
Remedy for maintenance; - 8 19 
By the common law. — 5 19 
By ſtatute. C. 2. 20 
Maintenance of infants. Vide 8 (3 R. 6.) 
| Malice. 
Vide Action upon the Caſe for a Conſpiracy, (C. 3. 
Aion upon the Caſe for Defamation, (G. 5.) 
= Aion upon the Caſe for Misfeaſance, (A. 6). 
9 (M. 55 6 &c.—8. 6.) 
Man, (Ile of,) 
Vide Navigation, (F. 2.) 
Mandamus. 
When it lies. 1 * 3 21 
When it does not lie. - ; - 26 
The form of a mandamus; — 3 30 
To wiom directed. ns - E. 1. 30 
Miuſt be to make election. = C. . 31 
Muſt ſhew the party . to be admitted, | C. 3. 31 
How teſte'd. | -. "Cc 4 31 
Return of a mandamus ; - _ „„ 32 
By whom it ſnall be made. — . 32 
How made. - - m__ 32 
| What ſhall be a good one. - 9.3. 32 
What not; ä 
If it do not ſhew the en had autlo- 
' rity to amove, &c. - : - D.4 35 
If it be not certain. — 3 37 
Remedy for a falſe or no retuinn. - *D.6 37 


Mandavi Ballivo, 
Vid? Retorn, (D. 3.) | 
Manor. 


Pide Copylold, (Oc, &c. - Diſii, (C. 4. 
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Man⸗ laughter. 
vide Fuflices, (M. 15, fe.) 
Marine IW. 5 
Vide Admiralty, (E. 10, &c.) | 
Mariner. 


Vide Admiralty. 


„ . 15.)—Nevigation, (I. 5.)— | 
U, (N. 2.) 2 


Marhet. 
Market. - - - A. 40 
Fair, „ - - B. 41 
Who ſhall have a market, Se. - . 41 
What grant ſhall be good. = "0:8 41 
What not. = - - . 41 
How avoided. - - - C. 3 41 
How a fair or market ſhall be held. - Dk 42 
Sale in market overt. oy - * 42 8 
What duties are payable. „„ F. 44 
Toll. - - F. 1 44 
Vide Toll. | | 
* Toll-booth,Þ - 1 F. 4 
Stallage, picage, @c. „ ” F. 2 46 
Court of pypowders. Þ = in . 1 47 
How the proceedings ſhall be - - G. 2 48 
Clerk of the market. — — — H. 48 0 
forſeiture of a fair or market. — I. 49 
Marquis. 


Vide Digaity, (B. 3.) 


Marriage, 


Fide Arion upon the Caſe upon Aſſumpſit, (B. 8.)— 
Baron and Feme, 7 I, 2 R 1, 
&.)—Chancery, (3 Z. 1, &c.—Digrity, (C. 6.) — 
Gardian, (G. 4.—H. 9.)—Prohibition, (&. 15.) 
Marriage brokage Vide Chancery, (3 Z. B.) 5 3 
Diſolution of marriage. Vide Parliament, (H. 3. 
Divorce. Vide Abatement, (H. 43.) — Baron and 
Fene, (C. 1, c. —Dower, (A. I, 2.)-Pleader, 


(3 V. 12.) 
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- Forcible marriage, Jide Juſtices, (S. 3.) ous Pa. 


King's marriage. Vide Parliament, (H. 4.) 
Marriage ſettlement. Vide Chancery, (3 Z. 1, &c.) 


. Marchal. 5 


tie „ r, 
— Impriſonmesi, (C.)—Offcer, (E. 3.) 


; * 
Marſhalſea. 
Hide Courts, (F .)—Imprifonment, (c.) 
| 2 
Marches. 
0 | Vide Wales, (A. 3.) 
Partial Law. . 
Vide Parliament, (H. 23.)—Prerogative, (C. 1, 
&c.)—War, (B. 6.) 8 
Mals. 
Vide ufices of Pea : Fe 
g ce, (B. 14.) 65 
| | 77 
Maſter. 3 
Vide Juſtices (L. 1.) —Juſtices of Peace, (B. 50, | | 
&c. 53, Ec. 58, e e (N. 2.) ö Merch 


Maſter of the rolls. Vide Chancery, (B. 4.) - 
Maſter of Chancery. Vide Chancery, (B. 5.—W. 1, &c.) 
Maſter of a ſhip. Vide Merchant, (E. 2, &c.) 


Matters. 


Matters of laws. Vide Parliament, (H. I, &C,— 


* civil. Vide Parliament, (H. 9, &c.— PF 
Matters criminal. Tide Parliament, (H. 6, &Cc.)— ' Wh 

Prohibition, (F. 6.)—Fuſtices. — Juſtices of Peace. p 
Matters marine. Vide Admirally.—Nawvigaticn.,— p 


Parliament, (H. 25.) 
Matters martial. ide Parliament, (H. 22, &c.) 
Matters matrimonial. Vide Prohibition, (G. 15.) 
Rratters teſtamentary. Lide Prohibition, (G. 16, &c.) 
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Maphem. 
Vide Battery, (B.—E. 1, &c.)—Fuftices, (S. 6.) 
Mapoz. 
Vid Courts (O. 3.)—Diſmes, (M. 6, 7.)—Pran- 
iſe (F. 22)—London, (C.) —Statute-Staple, (D. r.) 
Meaſures. 
Vide Tuftices of Peace, (B. 90, &c.)—Leet, (L. 6, &c.) 
Medietas Linguae.. 
; Vide Alien, (C. 8.) 
Meers. 
Vide Chaſe, (G. 1.) 
Melius Jnquirendum. 
V ide . 5 12.—K. 12. )—Prerogative, (D. 
7, Kc.) 
Merchant. 

Merchant; who ſhall be. 1 52 
Vie Trade, 8 Is &c.)- g 5 
Factor. — -, B. 52 
Hacker. - 3 E. 55 

Lix Mercatoria; 
There ſhall be no frvivorthp. - =: 56 
Contracts of merchants. E. 1. 57 
Contract by charterparty; | 
How made. s - E.2. 57 
What the merchant ought to do; 

Freight of the ſhip. - „. 57 
Contract of hottomree. - E. 4. 59 
What the maſter ought to do; - 

Provide his ſhip. 8 - - E.s. 59 

Perform his voyage. E. 6. 60 
The contract, how diflolved. 33 E. 7. 60 
Remedy ſor non- perſormance. - E. 8. 60 


As to contract between maſter and owners, vide 
Navigation, (I. 4.) 

What contract is good by the law marine, vide 
Admiralty, (E. 10, 11.) 


Con- 
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Contract by policy of aſſurance. - 
What remedy upon a policy of aſſurance 
Vide Action * the Caſe * an Meumpft. 
Payment; 
In pecunia numeratd. - - 
By bill obligatory. - _— 
Bill of credit. - - 
Bill of exchange; 
By whom it may be — 
In what manner. 
How it ſhall be accepted. - 
How paid. - 
How proteſted ; 
For non-acceptance - 


For non- payment. 

How the proteſt ſhall be made. - 
How a bill of exchange may be aſſigned. 
Remedy upon a bill of e 3 

Againſt the drawer. 

Againſt the acceptor, &c. — | 

Fow the remedy is to be purſued. - 


Promillory note. — 
What words make a promiſſory note gen- 
able. 
When a bill, Ec. ſhall be payment. h 
Feme ſole merchant. Yide Baron and Feme, (A. 2.— 


London, N. 7.) 


Statute-merchant. Jide Statute-flaple. 


elne. (Writ of) 
Vide Droit, (K,) 
Melluage. 
Vide Grant, (E. 6.) 


Metropolitan, 


Vide Adminifirgior, (B. 3, 4.) —Arelbi 1 PRs 
Saſtical Perf ons, E 1. —Viſttor, (A. 5 


Mitk. 
Fide Diſmes, (H. 8.) 


Will. 


Vide Difmes, (H. 12.) 
Vide Droit, (H.) 
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Vid: 


Vide 
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E nes. 


Vide Waife, (H. 1, 2.) 


Vide Action = the Caſe for Misfeaſance, (A. 4.)— 
Fuftices (M. 19.) : . 
Wilcontinuance, | 
Vide Amendment, (1.) 


Mildemeanoꝛ. 


Vide Action upon the Caſe for Misfeaſance.— Attorney, 
(B. 15.)—Courts, (P. 16.)—Fuftices of Peace, 
(B. 52. 62. 101.)—Leet, (L. 2, &c.—Officer, (G. 
14.—K. 4.)—Parliament, (G. 3.—L. 34, 35, 44.) 
—Pleader, (S. 46, 47.) —Præregative, (D. 54.) 


Misfeaſance. 


Vide Action ut on the Caſe for Misfeaſance.—Miſdemea - 
nor,—Pleader, (2. O.) 


MWiſnomer. 
Vide Abatement, (E. 18, &c,—F. 17, &c.—H. 22, 
23.)—Pleader, (3 I. 7.) | 


„„ Pil priſlon. 
Vide Juſtices, (N. 1, &c.)—Fuſtices of Peace, (B. 2.) 
Miſpriſion of the clerk. Vide Amendment, (D. 1, &c. 


—E. 1, 2.—F.,—G. 1, 2.—H. 3.—T. 1, &c.— 
V. 1, &c. and many other places in the ſame Title.) 


_  Wiſtake, 
Vide Abatement, (G. 3.—H. 25, &c.)—Miſpriſoon. 
Pitiozi Denſu. 
Vide Action uten the Caſe for Defamation, (F. 16, Kc.) 
BVittimus, 
Fide Certiorari, (A. 2.) 
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Vide Abatement, (D. 8.) 
Penalty for counterſeiting money, or brinęing falſe 


money into the kingdom. Yide Fuftices, (K. 7.) 
Money decreed in ſpecie. Vide Chancery, (4 W. 10. 


16.) 
Bringing money into court. Vide Pleader, (C. 10.) 


Wonzk. 
Vide Eccleſ:aftical Perſons, (B. 2, &c.)— Monaſtery. 
| Monopol v. 
Vide By-Law, (B. 3.—C. 3.) — Trade, (D. 4.) 
Monſtrans de Droit. 


Vide Prerogative, (D. 81, 82.) 


Monſtrans de Faits, 
Vide Pleader, (O. 1, &c.) 


/ 


/ 4 p : b y : 
| and Figure, 
Modus Decimandi. 
Vide Diſmes, (E. 10, &c.)—Prohibition, (G. 10.) 
Molliter manus impoſuit. 
Vide Pleader, (3 M. 16.) 
70M Monaſtery. 
How diſſolved. - . | 8 DTS” 
Vide Hoſpital. | : 
7 [ 
Boney. 
The advantage of money. 5 3 
What ſhall be current money; vs 6: 
What weight it ought to have. 7 1. 
What alloy. . 8.3. 
Ought to have an impreſſion. B. 3. 
And a fixt denomination or value. 3. 
The authority of coinage belongs to the king. 3 
The king may make coin current. 5 B. 6. 
And change it at his pleaſure. - B. 7. 
The effect of the change. - - B.$, 
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Monſtraverunt. 
Vide Ancient Demeſne, (H.) 
Wonth, *' 
Vide Ann, (B.) 
Monument. 
Vide Cemetery, (C.) 


Moꝛtd' anceſtoz. : 
Vide Affſe, (C. 1, &c.) 
Mortgage. 
Mortgage; by pledge of Doodle 4. nas, watt 25s . 99 
At what time it ſhall be redeemed. * . 100 


Morteage of land; what ſhall be, and how redeem- 
able, wide Chancery, (4 A. 1, &c.) 


Mortmain. 
Vide Cafacity, (B. 2, 3.) 


Mortuarp. 
Vide Prohibition, (G. 11.) 


Mul ier. 
; Vide Baſtard, (F.) 


Murage. 
Vide Toll, (A.) 


Murder. 1 
Fd Aimiralty, (E. 1.) —Iuſtices, (M. 1, &c.—V 5.) 


Mutual Agreements. 
Vide Pleader, (C. 53, 54, 55.) 


Mutual 
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Vide Pleader, (C. 56.) 


5 Name. 
i een (E. 18, &c.—F, 27, c. Capacity, 
—Fait, Tg 1.—E. 3, 4.— Fine, (E. 4.)— 


4 ; et ijes, (F. g9.)—Grant, (A. 1888 I, &c.)— 
Parliament, (A. ren kes 2.) 


Nativo habendo, 

Vide Fillenage, (C.1.) 

Nacuralization, 
Fide Alien, (B. 2.) 


Navigation. 
VE. Vide Parliament, (H. 25.) 


The ſea. s - Ret 
Vide Admiralty. | | 
” — fiſhery in the ſea, or rivers, wide! Prerogative, 


cothe 0.)—P iſch 'ary, (A. 
as » 3 of the ſea, vide Prærogative, 


An = of _ ſea. - - - B. 

A creek. w_:- - ; - . 

An haven. * — - D. 

A. port. - 48 „ 

Iſlands. _ - . . 
Iſle of Man, | - . 
Ferſey, = - 1 
Guernſey, - - — — F. 4 
Ile of Nigit. * F. 3. 

The plantations; — — - G. 
Their government. - G. 1. 
Courts. | - 0. 2. 
Laws. — 8. 3. 

Vide £9 (C.) 

Peacons, & 5 „ 

Navigation ſhall be free. I. r. 

As to the freedom of trade, vide Trade, (A. 1, &e. * 

Bui it ſhall be in Engliſb ſhips, &c. I. 2, 

Owner of ſhip; 


rde major part of he owners over-rulexall Is > 
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Maſter 4 | 4 1. 4. 
Vide F (E. 5, 6.) 


Ne admittas. 
Vide Pleader, (3 I. 3. —Quare Incumbravit, (A.) 
Vide Chancery, (4 O. 4.)—Pleader, (3 M. 20. 30.) 
Ne exeat Regno. 
Vide Chancery, (4 B. )—Preregotive. (D. 3, 4.) 


Negative and Iffirmative. 
: | Vide Pleader, (R. 3.) 


Negative- Pregnant, 
Vide Mandamus, (D. 5.)—Pleader, (R. 5, 6.) 


| Negligence, 
V: Afion upon the Caſe for Negligenco—Pltader, 
(2.P. 1, er. 2X. e (D. 2.)— 
Viſcount, (D. 1.) 


Ne injuſte vexes. 
Vd. Droit, (I.) 


Ne unques accsuple. 
| Vide Pleader, (2 Y. 10.) 


De unques Executoz. 
Vide Pleader, (2 D. 7.) 


| Be unques leiſſe. 
Vide Pleader, (2 V. 7.) 


1 | Newgate, 
1; | Vide Impriſonment, (E.) 
Vor. v. 3 H £ 


Mariners. 3 — e — | J. 5. 


New 


% 
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SEE Vew Trial. 
Vide Pleader, (R. 17 J | 
Night. 
\ Vide Temps, a 
a - . Nit debet. ts 


vu. Plaus, (2 V. 6.— W. 13. 17. 43. 47.) | 


- Nil petinet. 


Vide Pleader, (2 W. 44.—2 K. 3.) 


Nil dicit. 
Vide Pleader, (E. 42.) 


Nil habet in Tenementis, 
Vie Plaue, (2 W. 48.) 


Nobility. 


As to names of dignity, and how created, vide Dignity, 
A. B. 1, &c.—C. 1, &c.—Prærogative, (D. 8 
How the trial ſhall be, whether one be noble, wide Dig- 
nity, (D.) 
How a ignity ſhall be forfeited, wide Dl \ ns. (E.) 
Privileges of the nobility, as to trials &c. 
Vide Dignity, (F. 1, &c. Parliament, . 3 Kr.) 


As to the right, ſtile, coronation, and dignity of che 
king, wide Rey. EO 


As to his prerogatives, vide Prarogative. 
As to the queen, and the king's children, wide Rey, 
(F. 1, &c.— G.) 
As to the privy council, and other council of the king, 
2 DO of the W vide 4 (E. * 
Ty 2 


P recedence. — 7 * 
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| Non Iffumpſit? 


Vide Afton upon the Caſe * Aﬀemp, 3 
Pleader, (2 D. 8.—2 G. 1 


Non Adumpüt infra ſex Annos. 7 
Pide Afton ape the Ci agen Os (H. 6. * | EO 


: Non-claim. | | „ 
Vile Claim, (B. 1, 2, 3.)— Fine, (K. 1, 2.) | | 


Non Compos Mentis. 


"Vide Ca D. —D | 
(H. 1 Ew W (p. ke ny 


Teſimoigne, (A. 1.) 


8 
Vide Fuftices of Peace, (B. 20.) 


Non demiſit. 
Vide Pleader, (2 W. 48.) 


OE 3 ; a 
Nen oft Fatum. 
Vide Pleader, (2 D. 8. V. 7.—2 W. 18. | 


Non infregit Conpentionem. 
Fu. Pleadery (2 V. 3.) 


Non cb gante. 
Vide Pardes, (G.—H.) 


Non omittas. 
| Vide Retorn, (B 2, 3.) 


Non-RVelipence, 
Vide Elfe (W. 4.)=Pleader, (a 8. 23) 


3H a2  Nonſait. 


— 
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Nonſuit, 3 e 
7 1 rr, = 14-)—Evidence * 5. Fas PLE Ot 
Kc 
Bon tun 8 
Vide Pleader, (E. 42.— V. 1.) 
Vide ( H. 33. . 2 : 
Yon-Tenure. 
f Vide Abatement, (F. 14.) 
: Non-uſcr. 
Vide Liberties, (C. 1, 2.) 
| No220V- | 
The antiqu en of heralds. - A. 1 
The mop ity a * Z. 4, 
The antiquity of arms. 5 - - C. wy 
The * to them. - - D. 129 Fil 
| 3 I; 
n  Yot Salty: 
Pi dp (. 7. —Plaader, (2 L. 2.) —3 M. 11.) 
Hotarp Public. | 
? : Vide Merchaut, (F. 8, &c.) 
Note. 
The note and foot of a fine. Vide Fine (E. 16.) 
Promiſſory note. Vide Merchant, (F. 15, &c.) 
Hotice. 
ts nt 


Ne - 
— TIE JEOFOR arys or not, wide y Len (B. 5 3 
Condition, (Q. 9.—L. 8, &c.)—Diſmes, (I. 2. 2 
Eſgliſe, (N. oy, ft Ve (C. 73, &c.—2 8. 70 


* * 


Vide Abatement, (H. 18, &c.) 


Nuncupative Mill. 
Vide Deviſe, (C.) 


Nuper obi it. 
Vide Affize, (E.) 


| Nurture. | 
vide Guardian, (D.) 


Nulance. 


J Aflion upon the Caſe for a Nuſance.—Chaſe, (K.) 
= Fuftices of Peace, - &c. eee * 2, 13.) 

l (2 N.) —Precription, (F. 2. —Prolibition, 
3. | 
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What ſhall be notice in equity, and of what regard it | 
ſhall be, vide Chancery, (4 C. 1, &c.—4 I. 3, &c, : 
1 ſhall be given, and to whom, wide Pleader, 
(C. 73, Kc.) G 8 7 
Novel Diſſeiũin. 
Nu. Aﬀeze, (B. 1, &c,) 
Nullius in Bonis. 
Vide Bien, (F.) 
Nullum Tempus occurrit Regi. 
Vide Prarogative, (D. 86.) 
F Nul tiel Perſon. Et = . 
a Vd Abatement, (E. 16.) * 
5 Nul tiel Record, Ow 
Vile 1 $)—Certiorari, (A. 1.)—Pleader, 2 W. 0 
n | * 
Mul tiel Will, &c. 


Oath. 


Vide Abjuration.— Allegiance, Dignity, 
(F. 3.)—Enguek, . EH Gs: 17 — 8 


Peace, (B. 
7<Phadr, (8-4 2 8 n 
NY PROD 5 
Fide Diſmes, (B. . mmi (6, 11.) 
Obligation. 


e 


Obligation; what hall be. 
What mo a ſufficient delivery, 'of ok, wide Fait, 


45 "Gibb ſhall be part of an oblige vide F. 
By whom, or to whom an gation ma n 
40 vide Capacity. 
8 By what name an obligor ought to be deſcribed, 
10 Fait, (B. 1.—E. z.) | 
By what words it may be. . 
What words are ſufficient ; 
Tho? they are uncertain. - 
Tho” falſe Latin. - - 
Vide Abatement, (H. 2. ) 5 
Tho' there be a ſmall variance. = 
we. ta not inſenſible words. - 
Single Bill - „ 
Bill obligatory. „ 
Vide Merchant, (F- 3.) | ; 
Condition. 8 
Vide title ber) (A'S =D. 1. 7. 9.) 
When an obligation ſn all be 3 Joint, — 
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Ambiguous words; 5 me 
Ought to be taken as near as may be i the intent 
of the parties. - - A.% 263 4 
Moſt e againſt the — | and for the 
grantee — | Ke - A. 4. 264 
5 Words abbreviated. - - - A. 5. 264 
Synonymous. - - A. 6. 264 
; Words how explained. - - A. 7. 264 
By a viz. or ſcilicet. - - - A. 8. 264 5 
$ Collective. 4 > | - A. 9. 265 
9 Excluſive. = 4 - A. 10. 265 
Copulative. 4 1 — A. 11. 26 
5 Disjunctive. we TY - A. ia. 36 
Diſtributive, - - - A. 13. 266 
ho Relative; 
bo When referred to the next antecedent. = - A.14. 266 
When not. - A. 15. 267 
bo When the reference ſhall be to all the words Pre- 
4 Wee — A. 16. 267 
„ (A 20.) | 
When 7 - A. 17. 268 
61 — "7 Nh 
es; 
With regard to the context. 
_ Vdde Cævenant, (D. 1. )—Parlament (R. 10.) 


31s 


„RAE INDEX, 


„ T9ER covenants. PFide + Covenant, 


. 2.) „ 
| With regard to a recital.  -— - 4.19. 26 
PL | To a reſtriction annexed. | - _ A. 20. 269 
Niude ante, (A. 16.) | 1 
Words ſhall be tranſpoſed. — A. 21. 2569 
Vide Abatement, (H. 11. Y | Rds 
Inſenſible, rejecteeuu. A. 22. 269 
General, reſtrained. 0 - | - A.23. 270 


| Vide ante, (A. 20.) 
For more concerning words, a: he of 
them, wide Abatement, (H. 3. 11.) — Aion upon 
the Caſe for Defamation, per totum.—Chancery, 
3 A. 8.—3 V. 1, &c.)—Condition. Covenant, . 
D. 1, 2.—. 2.) Deviſe, (M. 1, &c. Dre ee ; 


„r . 12. 19.) —Fait, (E. 5.) Fee 
3.—F. 8 (F. 6. rn, TA A. — 
8 (E. 1, c.) Libel.— Obligation, (B. 1, pa 


Pardon, (C.—D.)—Parliament, (R. 10, &c.) 
—Pleader, (C. 25, &c. 45) Kc. 77.—V. 5. ga 
en (L. 3. * 


b ers, 


Y 


Pains e 5 


271 
Who may be, or not, and his intereſt in the 98 

rectory, vide Ectlgę efiaſtical Perſons, (C. 7, 8, 128 | 
Muſt be infra ſacros ordines ; - 1771 
UN ft acri ordines. | „ Bw: 271 
t ſhall be a lawful ordination, - B. 2. 272 

Mut declare his e Dog book of common 

V Di f 8 


Vide Ecclefiaftical Perſons, (C. 6, &c.)—Parſen. 


Partiality. 


Vide Chancery, (a K. 6.) 


1 
— > 
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4 Particeps Criminis. 


Vide Chancery, (3 M. 7.)—(4 W. 28, 29.) N | 


Particular Eſtate, 


Vide Eftates, (B. 13, &c.) 


Partition. 


Fe Chancery, (4 E.)—Parcener, (C. 1, &c.)—Pleader, 
(3F. 1, &c.) 


Partners and Part Owners, 


Vie Abatement, (E. 12.—F. 8.)—Chancery, (43 V. 
4. 6. 7.) — Merchant, (D.) — Navigation, (I. Ws 


Partridges. 
Vide Fuſtices of Haw (B. 46.) 


Party, 


ies to an agreement, or deed. Vide Chanc 

(2 C. 13. 15.)—Feit, (B. 1.—C. 2.—D. 2.—E. 3.) 
ies to an action or ſuit. Vide Abatement, (E. 8, 

4.—F. 4, Kc.) — Aion, (B. 1, &c.—C. 1, &c.) 

Ia and Feme, (V. &c.)—Chancery, (E. 2.) 

ay oy M. 1, 2.—3 V. 1, 2.)—Parcener, 

. 5 5. . 5 

es and privies. Vide Fine, (I. 1.)—Pleader, 


2 of party. Vide Abatement, (H. 4, 4e. —0.) 
tre and party. Vide Juſtices, (I. 3.) 


* of jury or party. Vide Pleader, (S. 46, 


ed of party. Vide Retorn, (D. 2.) 
* partium. Jide Abatement, (I. 21.) 


. Patent. 


Grant by the king; how made. — - A. 
The form of letters patent. 2 B. 
| Under what ſeal made ; - . a 
pa The ſeveral ſeals of the king. - — „. 
Vide Fait, (A. 2.) | 
When under the great ſeal. + Ex . 
When under the exchequer ſel. 5 Yo 
Or the dutchy ſeal. - - *'- ot 
Or under the privy ſeal. * . C. 5. 
Under the privy * — „F 
Sign manual. C. 7. 
The manner of paſſing a patent; by the 8: 27 H. 8. 5 . 
11. - D. 
Inrolment of a patent. W 
Vide foft, (G.) 3 
Repeal of a patent; — "a F. 
In what caſes it may be; | 
Where the patent was of NG ws the king | 
could not grant. F. 1. 
Or founded upon a falſe ſuggeſtion. - . - F.2. 
Or a forfeiture be committed. TIO „Nen. 
If there are two patents of the ſame . 3 
When a ſeire facias lies by the patente. F. 4. 
8 6 When a 9 facias is not neceflary. >= - F.5. 
| Lire facias for repealing a * ; 
In what court it lies. - - - EF.6. 
5 Vide ante, (F. 1, &c.) ' N 
In what manner ſued. - - F.7. 
Pleas to a ſcire facias, and judgment upon con- | 
feſſion or by default. - F. 
Surrender of a patent. 3 : G. 
How a patent ſhall'be pleaded. - 8 « H. 


Vide Pleader, (C. 62, &c.) 
Right patent. Vide Droit, (B. 1. &c.—D. ) 
ide more relating to Patent, in Dignity, (C. 4.)— 
Diſmes, (C. 5,—E. 9.)—Grant, 0 1, &c.)— 
Parliament, (L. 36. n (G. F.) 


N Patron. | 


Fide Adwvowſon.—Fcclefiaftical Perſons, (C. 10, 11.) 
—Eſgliſe, Ha. 3. Vite, (A. 4.) 

Suit in forma is. Vide Forma Pauperis. 

Poor, . 2 of "_ [7 0 ) 
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Pawn. 


Vide Mortgage. LT 


Pawnage, or Panne. 
Vide Chaſe, (0. 2. ran, (E. . 


Payment, 


Vide Chancery, (4 \F.)—Merchant, (F. 1, &c.)— 
Pleader, (2 G. 10.—2 W. 29. 85 

Payment of debts. Vide Adminiſtration, (C. 1, 2.)— 
Chancery, (3 A. 3, &c.—3 P. 1, &c.—4 Hf. 1— 
4 W. 14.) | 

Payment of legacies. Vide Adminiſtration, (C 3, &e.) 
Chancery, (3A. 3, &c,—3 G 2, &c.—3 V. 3. 6.) 


Peace. 


Vide Leet, (M. g.)—Prerogative, (D. 1, Kc.) 
Juſtices peace. Vide title Juſtices of Peace. 
—Diſmes, (M. 4.) Forceable Entry, (A. 1.—D. 1, 
&c.—12, &c.)—London, (K. 6.) | 
Clerk of the peace. Vide Fuſtices of Peace, (D. 5. 
Contra pacem, Wide Action upon the Caſe, (C. 4.)— WY 
Pleader, (3 M. 8.)—Prohibition, (F. 7.) | I 
Surety of the peace. Vide Forceable Entry, (D. 16, Kc.) 
—Teftices of Peace, (B. 5, 6, 7.) | 


Pecultar. 


Fae Adminiſtration, (B. 6. E (B. 3. 5.) 


1 Pecz and Peerage. | 
Vide Abatement, (D. ha D. 2.)—Dig- 
mig, pms mary, 2 x. 8 8 ht 
obility.—Officer, (E. 5.—Parliament, (L. 16, &c.)- | 
Sotland, (B. 4. 6:)—Serement, (C.) 
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Penal Dtatute. 


Vide Aion upon Statute, per coun, —Ferſtinre, (c) 
Parliament, (R. 19, 20.) 


EE: _ Penalty. 


ide Allegianc B. zancery, (3 8. 2.—4 D. 16. 
* F. 3 e BE. Eel Be Statute.— 


N (D. 
Penllons. 
Nu. Prohibition, (G. 11.) —Tentis, (D.) 
Pezambulation of a Foreſt. 
vide Chaſe, (G. AE” | I, 2.) | 
Perambulatione facienda, 
Vide Pleader, (3 C.) 


Vide Chaneery, (2 C. 1, &c.—2 X. 1, 2.—4 D. 4. 14.) 
Kc.— K. 1.—L. 1, &c.—M. 2, 


Condition, (G. 1, & 
c.) Covenant, (E. 2.)—Eftates, (A. 7, 8.) — 
Pleader, (C. 51, &c.—2 G. 15.—2 V. 13.— 


rh 2 W. 33.) 


Fide Action _m Caſe, (B. 7, 8. PO. of Peace, 


| (B, 302, & 
Perpetuity, 


Ni: Chancery, (4 G. 2, &c.) 


. 


— 


| Nd Aion ufon the Caſe for a Deceipe, (A. 3.) 
Petition. 


Jide Parliament, (F. 1, &c.—L. 2. 14, 1 5. — Præreꝑa- 
tive, (D. 78, &c.) 5 oy | 


Petit Cape. 
Vile Preceſ, (D. 5.) 


Petit Conſtable. 
' Vide Leet, (M. 6.) 


Petit Larceny. 
Vu. Juſtices (O. 4.) 


Petit Treafon. 
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Vide * (B. 3. 5.)—Yoftices, (L. 1, &c.— 
Y. 4. | | 


Pheaſants, 
Vide Juſtices of Peace, (B. 46.) 


5 Phyſicians, 


ans; the of 0 1 
— — e — 
Apothecary. = Fe 


Furgeon. 2 FR 9 
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Picage, 
Vide Market, (F. 2.) 


Pie-Pownwer. 


Jide Market, (G. 1, 2.) 


Pillory. ; 
Vide Lett, (K.)—Tunbrel, (B.) 
Pious Uſes, 
| Vide Uſes, (M.—N. 1, Kc.) 
Pipe. 
75 Vide Courts, (D. 9. 13.) 
Piracy. 
| Vide Admiralty, (E. 4.) 
" Piſchazy. 
The nature of the privilege. 1 0 5 
Ferry. Son - — 2B. 20592 
Place. 


Vide Pleader, (8. 9, &c.)—Privilege, (A. 2.) 
Plaine, 


Fide Mbvidement—Affes, ) (C.8. 12. 
| re, . Fade, (0 9.—3 2 wy 


Pelan⸗ 
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Plantations, 


Vide Navigation, (G. 1, &c.) 


Play, 


Vide Action upon the Caſe for a Deceift, (A. 1.) — 
Bankrupt, (D, 33) uftices of Peace, (B. 42.)— 
Pleader, (2 G. 8.—2 W. 26.) | 


Plea. 


Vide Abatement, per totum.— Accompt, (E. 3, &c.)— 
Accord. Action upon the Caſe upon Aſſimpſit, (H. 5, 
6. 8.)— Action upon the Caſe 2 a Deceipt, (F. 4. 
For a Diſturbance, (B. 2. For Negligence, (C. 3. 
For a Nuſance, (E. 2. — Action upen the Caſe upon 
Trover, (G. 6.)— Admiralty, (E. 21.) — Amendment, 

- (K.1.—M.)—Ancient Demeſne, (F. 5, 6.—G. 2, 3. 5.) 

| —Annuity, (F.)—Appeal, (G. 3. 7, &c.)—Ar- 
bitrament, (I. 4.)—Affize, (B. 12, &c.—C. 3, 4.) 
Attachment, (H.—I.)— taint, (C. 4.—Attorn- 
ment, (M.)— Attorney, (B. 22.)—Bail, (R. 3, &c.) 
— Bankrupt, (D. 35, 39.)—Bargain and Sale, (B. 12.) 
Baron and Feme, (2 D.)—Baſtard, (D. 1.)— 
Chancery, (I. 1, 2.)—Charters, (B. 3.) —Copyhold, 

[P. 4.—Q. 7.) Courts, (P. 10.)—Deviſe, (P. 
Diſmes, (M. 15.)—Droit, (C. 5.)—Error, (D.) 
— Fine, (H. I, 2.)—Inditment, (K.—L.)—Irfor- 
mation, (D. $g.)—Fuſtices, (W. 3.)—Parliament, 
(L. 4.) — Patent, (F. 8.— H.) —Pleader, (E. 1, &c.— 
M. 2.—0. 2—Q, 6.— . 3.—2 A. 3.—2 D. 3, &c. 
12, &c.—2 E. 3.—2 G. 1, &c.—2 L. 23.—2 8. 11. 
17.—2 V. 4, Kc. —2 W. 13, 16, &c.—2 X. z, &c. 
2 FV. 4, &c.—2 Z. 3.—3 A. 8.—3 B. 18, 19.— 
3 E. 4.—3 F. 3.—3 I. 7, &c.—3 K. 11, 12.—3 L. 
10, &c.—3 M. 11, &c.—3 N. 4.—3 O. 7, &c.)— 
Poiar, (F.)—Prerogative, (D. 74.)—Preſcription, | 
(H.)—2uo Warranto, (C. 4.)—Receipt, (B. 3.)— "6 
Surrender, (N.)—Temps, (G. 19.)—Youcher, (B. f 
Ty 2.—F. I, 2.)—Utlagary, (C. 2.) I ; 

Common pleas. Vide Courrs, (C. 1, &c.)—Pleader, 
d 8 11, &c.—3 B. 2.)—2uod Permittat, 

. 8 

Conuſance of pleas. Vid: Courts, (P. 1, Kc.) N 

Court of pleas. Vide Chancery, (A. 1.)—Courts, (D. 2.) 
—Detr, (G. 14.) \ ent 
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Pleader. 
The advantage of pleading. — * 
Appearance; 
What ſhall be. . % 
Where it ſhall be entred. 
How it ſhall be enforced. _ - 4 
In an action againſt huſhand and wife. —_ 
At what time the appearance ought to be; 
At the day of the return of the writ. - 
When at the day by the roll. 
When a man who 3 to one ue ſhall anſwer 
to another. 
When not. 
When one cefendant, who appears, ſhall anſwer 
without the other. - 7g 
When not. - 0. 
Default of appearance. > 7 
Of what effect it ſhall be. * 
Count; 
To whom a declaration ſhall be delivered. - 
At what time. — — 5 
In B. R. — | — 
In C. B. ne „ 
5 Vide ante, (C. 2, 3.) 
How the declaration hall be entre. 
How it ſhall be amended. = - 
Vide Amendment, (L. I, 2.) 
When a declaration may be altered upon payment of 
the debt by the defendant, wide po, (C. 10.) 
When a declaration ſhall be amended upon the ſta- 
teutes of jeofails, vide Amendment, (L. 1, 2,)— 
When a plea, wide poſt, (E. 39- 2 (M.) 
The form of a count or declaration. 
In B. R. 
Muſt be in cuſtod. Mar Mar. 
Addition not neceſſary, nor recital of a plains... 
When money may be brought into vourt,. 
In C. B. 
Muſt be upon an original, &c. - 
How the original ſhall be recited. = 
Muſt be conformable to the original. - 
When a variance ſhall be aided. — 
What variance is not fatal. 2 
; Special count upon a general writ. - 
Pledges upon a declaration. A 
When pledges ſhall be found in replevin, vide foft, 


K. 5.) 
mn — of pledges, wide Bail, (A.—C.) 
Count or declaration muſt have certainty. 7 
Certainty of parties. — | 
What ſhall be a miſnomer of the plaintiff or de- 
fendant, wide Abatement, (E. 18, 19,—F. 17, 


18, &c.) 
When the omiſſion or miſtake of the name of a 
' 2 vitiates the count or not. Vide Action on 
the Caſe, (H. 2.) 
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Certainty of time. - — 1 
Certainty of place. 5 1 2 3934 


Vide ante, (C. 19.) | 

In what county an action hal be alledged, * 
Afion, (N. 1, 2, 3.) 

From what place a jury . come, vide Amend- 
ment, (H. 1, 2.) i | 


Certainty of the thing demanded. — — C. 21. 337 
Certainty in other circumſtances. - - C.22. 33 
Declaration muſt be ſenſible. 9 5 - C. 23. 338 

But certainty to a general intent is ſufficient. - - C. 24. 339 


What certainty is required in a bar, vide pe, : 
(F. 5, 6, &c.) | 

And the words ſhall have a reaſonable intendment. C. 25. 339 

And general words are ſufficient, where the certainty 


lies 1 the defendant's notice. - - C. 26. 340 
Where they are aſcertained by other circumſtances. C. 27. 340 
And ſurpluſage does not hurt. — C. 28. 341 

Vide peſt, (EE. 12.) | 
Except where it defeats the action. - C. 29. 342 
So leſs certainty is wanting for a collateral matter. C. 30. 342 
And little certainty is wanting for inducement. — C. 31. 342 

Vide poſt, (C. 43.—E. 10. 18.) 

So if it be certain in part, and uncertain for other 

part, Judgment ſhall be for the os as to the | 

certain part. - C. 32. 343 
Declaration muſt not be doubleQ. - C. 33. 343 

When ſeveral matters may be contained i in the 

ſame declaration or not, vide in Abatement, 
G. 4.) 
RAS > ought to ſhew a title. - „ *- 
And how ſeiſed, &c. - * „ *. 4s 
Vide poſt, (E. 43.—E. 22.) 
Maſt ſhew ſufficient eſtate in him "Ow whom he de- 
rives title. - C. 36. 346 
Muſt plead a conveyance as it rates. — -. 0.3% 446 
How a bargain and ſale ſhall be pleaded, vide Bar- 7 
33 and Sale, (B. 12.) — How a deviſe, wide 
eviſe, (P.) — How a common recovery, vide 
8 A. 8.) 3 
If he cuſtom or preſcription, muſt preſcribe, 5 # 
Wo . 
wien poſſeſſion i is ſufficient. < - - C. 39. 347 
When a title ſhall be ſhewn in the W - C. 40. 348 
When in the bar. - | . 4. 366 
Vide peſt, (E. 21, 22. ) 
But a title in the defendant is ſufficient to be alledged 
generally, C. 42. 349 
S if it be alledged by way of inducement. « C. 43. 349 
When a declaration ſhall ſhew a breach. — - C. 44. 349 
How a breach ſhall be aſſigned; FOES 
In the words of the covenant. - - C.45. 349 
According to the intent of the covenant, &c. Ca - v3 
When it is not well afſigned ; | | 
If it does not comprehend 'the effect of the covenant. . . 388 
If it be not certain. - C. 48. 353 
If it does not ſhew an interruption by title. - = C. 49. 354 
"I (E. 257 26.) 


1 
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Ave] in a declaration; 
When neceſſary. . - 2 4 
Performance, when it ſhall be ea; 3 
Condition precedent: 
The cauſe or conſideration of the duty demanded. 
Tho” there are mutual agreements, if the thing 
to be done for ſuch eonſideration is by agree- 
ment to be done at a day ſubſequent to the 
perſormance of the conſideration. 5 


When perſormance need not be averred; 


Where there are mutual agreements. + 
Tho? one thing is to be done in conſideration of 
another, if it be e to be done at a day 
precedent. 
Where there are mutual comedies, 
* Matter ex foft facto, which "— an eſtate or i in- 
tereſt. - 
Performance, how alledged ; 
According to the intent. 8 - 
Vide Condition, (G. 12.) 19 2 8 
Exact performance. - — 
Vide Condition, (G. 11.) 
Muſt ſhew to the court that it is well performed. 
But it is ſufficient to ſhew a ee in general 
terms. 
When the conſideration of a patent ſhall be averred ; 
When it is executory. . 
Or the ſurmiſe of the party. - 
When not. - 
How it ſhall be alledged. 
When the continuance of an eſtate ſhall be averred. 
Vide foft, (E. 19, 20, 21, 22, 23) * 
How it ſhall be averred. 
Vide aß, (C. 77.) 
When it all not be averred. 
Averment of a requeſt; 
When there ſhall be a ſpecial requeſt. - 
When a general requeſt is ſufficient - 
How requeſt ſhall be made. - 
Vide Condition, (L. 11.) 

How alledged. - > 
Averment of notice ; 5 
When neceſſary. - 

Vide Condition, (L. $, 75 „) 

How it ſhall be alledged. - 
When not neceſſary. - | — 

Vide Condition, 59 
When a fact ſhall averred; 

To aſcertain the caſe to be within a ſtatute. 
By what words an averment ſhall be. 
When an averment is not neceſſary ; 

Of matter apparent to the court. - 


3 


An averment of that, which a otherwiſe to 


the court, does not avail. 
Matter, ex abundanti. 
Matter which comes properly from the other 
ſide. — 
Inducement. - . 
An immaterial thing. 


+4. - 
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8 of a declaration. 8 ä 5 34. 375 
When a declaration mo be aided 3 | 3 
By . ger 6. ) 555 C. 35. 376 
Vide poſt, 37: | | 
By the — - C. 36. 378 
By — - | - C. 87. 378 
75 de po 3 E. 38.) ; 
efect in declaration ſhall be amend- 


=. vide Amendment, (L. 1, 2. 3 it ſhall 
be nen vide ante, (C. 6 


imparlance; El 
What it is, - 5 „„ 
When it ſhall be given. - - CU 
When not. D. 3. 382 


When plea may be aſter impartance 0 or not, wide | 
Eh (1. 19 20.) 
Plea. - ©. 382 
As to pleas in abatement, vide 4 Per tot. | Ye 
As to pleas to a bill in equity, wide Chancery, (I. 1.) 
Muſt anſwer the whole declaration. „ . 


Vide phy (F. a Ks.—W. 2.) | | | 
„ - - LK. 3. - 5 
| Vide ante, (C. 33. 3. /, e . 8 
Muſt not be argumentative. - E. 39 
Nor vary from the place in the declaration without : 
neceſſity. — E. 4. 392 
Muſt be certain. E. 5. 392 
And ſhall be moſt ſtrong againſt the defendant. . 394 ; 
But certainty to a common intent is ſufficient. - . 


Vide ante, (C. 24.) 
So leſs certainty 44 the matter may be aſcertained 


by evidence. - - E.8 395 
And neceſſary circumſtances ſhall be intended. - - E.g 395 
And leſs certainty is neceſſary for an inducement. E. 10. 396 
VLae ante, (C. 31. 43. )—Poſt, On 18.) | 
Or for a negative matter. E. 11. 4396 
And ſurpluſage does not prejudice. „„ a. - $07 
Vide ante, (C. 28.) „ 
When the general ifſue ſhall be pleaded. - Be 3 207 
Plea amounting to the general iſſue is bad. - E. 14 399 
When a plea ſhall be ſpecial ; | . 
If it be by way of excuſe or juſtification. - - E.15. 401 1 1 
How performance or other acts are to be averred, | . 
eee, 35 i 
In anſwer to fpecial matter. - E. 16. 401 
Act by ſpecial authority. — E. 17. 401 | 
When a record, &c. ſhall be ſpecially alledged. - E. 18. 402 4 
When eſtates ſhall be ſpecially An, - - E. 19. 403 F 
When not. - - E. 20. 405 f 
It ſhall ſhew by what title. — E. 21. 405 ö 
Vile ante, (C. 34, &c.) 5 | : 
In what right ſeiſed. hs - „„. 23." 405 1 
Vide ante, (C. 35.) | OTE | h | > 
And ſhall not blead! by que eftate. - - E.23. 406 
Vide poſt, (O. 1, &c.) 
When he may plead by gue eftate. - - E. 24. 407 | 
When he thall plead to covenants ne „„ 84. - w 
When generally. E. 26. 410 LY 
Vide poſt, (2 V. 13.0 | ; 
| 
| 
| 


— — 
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Reference Reference 
by Letter by 
and Figure. Page. 
The form of a plea in bar. _ - £27. 411 
How it ſhall conclude ; | 7 
: To the action. 9 E. 28. an 
To the record. 8 — E. 29. 4132 
Special concluſion; ; 
Et fic. 3 - - E. 30. 412 
ue eſt eadem. — E. 31. 413 
When it ſhall conclude bs the country. - - E. 32, - 414 
When it ſhall be averred. "Ws - - E. 33. 416 
Muſt be triable. — - E. 34. 418 
, Form of pleading ; . | 
When ſeveral defendants, . | - E. 35. 419 
Plea bad in part, is bad for the whole. E. 36. 419 
Vide poſt, (F. 25.) 6 
When it ſhall be aided ; 
By the replication. - | - - E. 37. 41% 
Vide ante, (C. 85. * 
By verdict. - E. 38. 419 
Vide ante, (C. 87. . ; | 
By the ſtatute of jeofails. - E. 39. 49 
What ſhall 'be a miſpriſion or defeR in form, 
vide Amendment, (T. 1, &c.— W.) 6 2 Tra 
To whom a plea ſhall be delivered. - - E. 40. 422 
: At what time. — — E. 41. 422 
Judgment for default of a * - - E. 42. 426 
Replication; 
To whom it ſhall be delivered. - - ' F, 1... ..010 
In what manne. - - F:3.- 40 
At what time. - | - - #4, 43 
The form of a replication. + 8 . 
How it ſhall conclude. - _- F< av 
Muſt be conformable to the count. - F.6. 4 


Departure, what ſhall be ; 
if the replication, &c. does not maintain the decla- 


ration, &c. - - F. 7. 431 
If it maintains a common law claim by a ſtatute. - F. 8. 435 
Or cuſtom. = - F. 9. 45 
Or by matter tantamount. = - - F. 10. 436 
What ſhall not be a departure. - F. 11. 436 
When the replication ſhall aſcertain the count. - F. 12. 438 
When it ſhall make a title. — - F. 13. 439 
When it ſhall aſſign a breach. - - F.14 439 
When not. - - e. F. 4. $9 
Muſt not be double. - - - F. 16. 442 
Vide ante, (C. 33.—E. 2.) 
Muſt be certain ; | Ye 
But certainty to-a common intent is ſufficient. „ 
Vide ante, (C. 24.—E. 7.) | 
De 5 tort demeſne, when it ſhall be replied generally 3 ; 
f the plea goes merely in excuſe. F. 16. 3 
Or juſtifies by matter of fact. - - F. 19. 
When it is not a good replication generally; 
. If matter of record be mixed with the fact. - F.20. 444 
If the defendant claims an intereſt in or out of the _ | 8 
land. - S + \ 
= If the defendant claims by authority m_ the plain- 
tiff himſelf. - - F.22. 445 
Or by authority of law. - - F.2% 445. 


How it ſhall be pleaded. - — - F. 24. 445 
ä | ' Repli 


Traver 


1 


r is had for the whole, - 


By what words it ſhall be. 
When neceſſary ; 
When not neceſſary ; 
confeſs and avoid. 
If he juſtify the whole action. 
If it be a matter of law. 
Or a matter of record. 
Or not triable. 
Or not expreſsly alledged. 


If the 


Vide poſt, (G. 13.) 


Or iſ there be a good iſſue before. 
Of what thing a traverſe ſhall be; 


Of the moſt material thing. 
What thing is traverſable. 


THE INDEX. 


But traverſe of an immaterial _ is bad. 
Or of a ſuppoſal. | 


Or inducement. 


Or a traverſe more large _— neceſſary. 
Or more narrow. 


* 


Traverſe upon a traverſe; 


Shall not be allowed when the firſt traverſe is ma- 
terial. 
But traverſe after a traverſe is allowed. 
So traverſe upon a traverſe, when the firſt is im- 
material. 
Inducement to a traverſe. | 
When an inducement is not neceſſary. 


_ 
- 


When the defect of a traverſe . aided. 


Rejoinder. 
Surrejoinder. 


Rebutter. 


Surrebutter. 


When judgment hall be : 
Upon a bad count. 


When for default, wide tof, (F. 2. 
When upon ni dicit, vide ante, (E. 42.) 
Or upon confeſſion, vide poſt, 46h 2. ky 


Upon a bad plea. 
Upon a bad replication. 
At what tire judgment ſhall be Ggned. 


Proteſtation. 


Shewing of deeds ; 
When it ſhall be. 
How pleaded. 


What deed. 


Where one is privy. 
Or claims only part of the eſtate. 


Or juſtifies under a party or privy. 
Tho' nothing is conveyed by the deed, if adeed 


was neceſſary. 


it is not neceſſary; 


If he be a ſtranger. 


Except where the deed beloogs 30 h. 


If the eſtate be executed, 


Exc 


ept where he is party or privy. 


| th here be hindred bythe other part, 
Or be impoſſible, 
l V. 


* 
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and Figure, 


1 * deed was not neceſſary; or 
Or be alledged in the inducement to the action or bar. 
If the deed-be not mentioned to intitle him. 


conveyed nothing, - 


How it ſhall be 8 gi 6 
Form of a demurrer. 
General demurrer. 
Confeſſes all the facts well pleaded, 
But a demurrer is not a confeffion ; 
If the plea, &c. be bad. 
What matters are aided by a general demurrer. 
Special demurrer; 
Founded upon ſpecial matter. 
Which ſhews a ſpecial cauſe. 
| Nr upon evidence. 


When plea muſt conclude in ifſue to the country, 
vide ante, (E. 32.) 
When the general ue ſhall l be pleaded, vide ante, 


pe 
_ Muſt be upon an affirmative 0 negative, 
| Muſt be upon a fingle point. 
Not upon a negative pregnant; 
What ſhall be called ſo. 


Yet it may he upon a disjunctive. 

Muſt be upon a point material. 

And the whole ſhall be put in iſſue. 

Upon a triable point. - 

The form of joining ĩſſve and hen and how = iſſue 

ſhall be entred, ec. for trial. 

When mis- joining an iſſue ſhall be aided; 
By the fl. 32 H. 8. yo. 


When an ifue ſhall be riod. 
When it may be waived. 
When the trial deferred. 
When there ſhall be a new trial. 


h ä 
Matter of record. 


A — which bars « or avoids an eſtate, 
R e 
give a general verdict upon it. 
Or give a general verdict, when the ſpecial does 
not warrant it. 
May find a matter in another place or county; 
. 


9 
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Ar 
3 
When a local thing is material upon the general 5 FA __ 
iſſue. = | 8. 10. 576 
When a bar in a foreign county is pleaded. — S. 11. 577 
At another tim. 38. 12. 517 
wen u ſhall nor find a thing in another place 885 _ 
In criminal caſes. - $.1% 517 
When the place is parcel of the iſſue. = - 8. 14. 517 
When the place is material. — 8. 15. 517 ö 
So the jury cannot find FE. 
A thing contrary to the record. | - $.16, 513 
Contrary to the matter . by the parties „ 8. % Q$- 
Out of the iſſue. S8. 18. 519 
And a verdict ſnall be void; ä e 
I it finds only part of the iſſue. - 8. 19. 519 
If it be imperſeR. — 8. 20. 521 
When the imperfection mall be aided by intend- OW IRR. 
ment, vide poſt, (S. 31.)—When " TOY con- 
eluſion, wide goſt, (S. 3 5.) | 
If it be uncertain. - - S. 21. 523 
If it be only argumentative. 8 3 8.6. & 
If it be repugnant. | Ss : - S. 23. 52 5 
If it be variant from the declaration. 8. 24- 8 
Or gives damages for a thing not incurred. S8. 25 32 
But a verdict is ſufficient; 
If it finds the ſubſtance of the iſſue. - - $.26. 526 
Or omits a thing not material. — - $.2 528 
' Surpluſage does not avoid it. - 8. 2 528 
Except where it tends to the fan, ofthe e S. 29. 529 
Nor a ſmall variation. S. 30. 529 
Vide ante (S. 24. 
And it is ſafficient, if it may he ſupplied by 1 - Fer 8.31. 631 
And ſhall have a reaſonable intendment. - $.32. 332 
And a reaſonahle conſtruction. $57 i 44+. 46 
When an intendment does rot aid. "ho - 8. 34. 532 
When verdict aided by a ſpecial concluſion 3 
For the court doubts of nn but that which is | nn 
referred to tie court. - 3. 23. 433 | v1 
And therefore a a concluſion waives the ” | 
ſpecial matter. - S. 36. 533 
So a ſpecial conclufion aids other deſects. 8. 37. $23 
But a concluſion does not aid; ö 
if it be contrary to the premiſſes. - S. 38. 533 
Or if the ſpecial macter be out of the iſſue. =- - 8. 39. $534 
Or contrary to the genera! verdict. - | - S. 40. 534 
A verdict needs not preciſe certainty. - - 8. 41. 534 ; 
Nor certainty in a thing net material. = S8. 42. 334 4 
do averdict is aided n to part of che declaration. 8. 43. 535 4 
by amendment. - $.44 335 1 
When a verdict ſhall be ended vide Anendment, (P.) | 4 
When a verdict ſhall be avoided ; | | 
By miſdemeanor of the j Jury and parties: | - $. 45 $3 i 
0 When not. 4 - © < * $3 # 
y arreſt of judgment. | - S. 47 537 4 
By an inconſiſtent verdict poſi mother iſſue. - S. 48. 539 
Poſtea. „ 
Continuance of fuit or proceſs ; X 
When . : — - 2 V. 1. 540 - 
When not. - - V.32. $41 
How it ſhall be entred. 3 V. 3. 6342 
= At what time. He” - - V. . 5$43 
By what words. - V. 5. 544 | 
3K 2 | * 


Reference Reference 
: bo — by 
Diſcontinuance; | BY IS. 
What ſhall be. - © | - DEA - W.1. 5 
| | To part. - | — * - W. 2. 544 
To one perſon. 2 - W. 3. 546 
| The effect of a diſcontinuance. - W. 4. 546 
| When it ſhall be by leave of the court. - W. 5. 546 
When it ſhall be aided. - - W.6 548 
| Nonſuit; oe 
I! | | What ſhallbe. 3 K. 1. 568 
1 Retraxit, what ſhall be. - | . "436 
Who may be nonſuited. - K. 3, 381 
2 When a nonfvit is peremptory — X. 4. 552 
When a nonſuit of one of the plains Hall be a "th 5 

5 nonſuit of the other. X. 35. ' 552 
When it hall be upon default. - Clos Os {Bene 1. 
| When upon confeſſion. - <2: 5 a; 0 
| When upon the declaration, plea, G.. - F. 3. 357 


| When there ſhall be judgment on the declaration, 
plea, or replication, vide ante, (M. 1, 2, 3.) | 
rit of inquiry; i N 
When neceſſary. Z. 1. 35 
When error in a judgment ſhall be amended, vide 
Amendment, (R } 
When a motion ſhall be allowed in arreſt of judgment, 
wide ante, (S. 48.) 


y How it ſhall be executed. - 9 Z. 2. 359 
| What proof neceſſary. | . 
Before whom i« ſhall be executed. - '- Z.4q 562 

| When it may bequaſhed. - | 2. 5 562 In 
When there ſnall be judgment upon it. - 2. 6, 564 


Proceeding . and pleading in particular actions; 
Pleading in an action by or againſt an attorney, vide 
| ES Attorney, (B. 21, 22.) 
f Buy or againſt an adminiſtrator, Side poſt, (2 D. 10, &e. 5 
In actions by and againft huſband and wife ; 
In an action by huſband and wiſe. - 
In an action againſt huſband and wife. - FA 
When huſband and wife ſhould join in an action by or 
"he againſt them, or when one ſhall ſue or be ſued cond, 
| wide Baron and 1 . W. X.) | 
Plea, Cc. - 
8 In actions by and inſt a corporation. 
In an action by a corporation. - 
In an action againſt a corporation. 3 0 - 
In actions by and againſt an infant; 
In an action by an infant; 
Moſt ſue by guardian or prechein any. - 
In an action againſt an infant; | 
Muſt defend by guardian. 5 
In actions by and againſt an executor or wminiteor; 
: In an action by an executor. - 
What actions he ſhall have or not, wide Ales 
frration, (B. 13.) 
In an action againſt an executor. © 
; What actions lie againſt him, vide Adminiftra- 
x tion, (B. 14, 15.) 
Pleas to an action by an executor. - IS 
g Jo an action againſt an executor; 
| Im abatement ; 


N ſtranger, and not to him. 
Another executor not named. 


In bar; 
Ne unques executor. = 
Non eſt faftum ; 
Plene adminiftravit. 
In an action by an admiviftrator:;. 


In an action againſt an adminiſtrator. 


Pleas by an adminiſtrator ; 
In abatement. = 
In bar, — 


Pleas to an action by an adminiſtrator. 
Judgment againſt an executor or adminiſtrator 


When de bonis propriis. 


What ſhall be a devaſtavit, and how found, vide | : 


I (I. 1, 2.) 
n not. 
In actions by and againſt an heir ; 
In an action by an heir. - 
In an action againſt an heir. - 
Pleas by an heir. - 
Vide Aſſets, (A.—B.) 


Replication. - 
udgment n an heir. 
ecution. 


What lands are aſſets, in the hands of the heir, 


vide Aſſets, (A) 
In actions by 2 A an aſſignee; 3 
In an action by an aſſignee. - 
In an action againſt an aſſignee. 


As to proceedings and pleading in account; wide 


Account, (Z. Ty arc.) 
Pleading in afſu 
Non a 1 2 


Within age. 


When and- tow | it muſt be leaded and replica- 
i. Ante, (2C.2.) 


tions 3 vide peſt, (a W 


tlawry. 


How i as ſhall be pleaded in abatement, vide Abate- 


How in ye 22 oft, (aW, 24.) 


| Foreign attachment. 
When and how it ſhall be pleaded, wide Attacks 
ment, (H. I.) 
poſition. A 


Statute againſt uſury, 8« 


What ſhall be uſury or not, vide Uſury, (A. B. 0 
How it ſhall be pleaded, wide , (2 W. 23) 


Statute againft gaming. 


What play or contra is iuegal on the Ratuts, 


wide Ju ices of Peace, (B. 2. 

How it — 4, ) 
Accord or arbitrament. a 

What accord ſhall be 


What arbitrament, vide Arbitrament, (E. 1, &c. * 
| _ an N ſhall be pleaded, vide 
I. 

15 an 5 ſhall be pleaded, vide Aue, 

I, 2.) 


1 


2 3 pleas good ; 


pleaded, — (2 W. 26.) 
vide Accord, (B. ) 
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— 2 D. 12. 586 * 
- 2D. 13. 587 
— 2D. 14. 587 
2 D. 15. 587 
— 2D. 16. 589 e 
Wo 2 B. 1. 591 
* 2 E. 2, 591 
2B. 3. 692 
- 2E. 4. $93 
— 2. 5. 593 
2E. 6. 595 
2 F. 1. 596 
- 2F. 2. 8 596 
£50; 1. 396 
- 2G.2 598 
-: 3G. 3. 597 
- 2G. 4.5 597 : 
- 2G.s, 598 
= 2G.6, 398 
3 28.7. : 599 
* 26. 8. 599 
* 2 G. 9. 399 : | 
Payment. 


2 D. 11. 


Reference Reference 
1 
| igure, 6 
8 . 80 - e e = 
JIn/omul com JOEY _ r 2G, 11. | 5 
Bond for the money — - 2G. 12. 600 
n from the promiſe. - - 2G. 13. 600 
a promiſe may be diſcharged or not, wide 4 
ä * * on the Caſe upon Ankh, (09 7 NL) Oy 
Releaſe. 28. 14. 600 
Performance. 20. 15. 60 


Diſcharge upon ſtatute for inſolvent debtors 3 


When an action lies upon a ſtatute or not, wide 

Action upon Statute, (A. 1.—B.) 

How it be ſued by gui tam, Oc. or the party 
grieved, wide Action upon Statute, (E.—F.) 

When the ſtatute ſhall be recited or not, and how, 
vide Action upon Statute, (G. H. I.) th 


hy 


Pleading in an action for a deceipt. A 62 
As to the original 25 hr Deerps, therein, * | 
Action upon the Caſe for Deceipt, (P. 1, &c 1 
Pleading in trover. — „ dos 
As to a declaration in trover, vide Aion ** | BA 
. 1, &c.) 53, £64 
Pleading in conſpiracy. 2K. 602 
As — one therein, TS, h on 
Action upon the Caſe for Conſpiracy, (C. 1, c.) 3 
——— on, ys $ 5 5 
| Declaration. - ; 5 — 2 L. I. 602 : 
As to a declaration in ſcandalum magnatom, © e 
Action on the Caſe for Defamation, (B. 3.) 
For ſlander of title, witle Actian on the * fe. 
Defamation, (C. 1, c.) | 
Pleas 2s. - | 8 
Not guilty. - ein od e 
In juſtification ; | 8 
When allowed. — 3 =; 1-2 * Alt. .: 3 
Replication to t. | 2. 4. 603 
How juſtification ſhall be pleaded. . ' =. aL... 604 
What ſhall be a good een. - „„ SL6. 605. 
| What not. | 21.7. 605 
Pleading in an action for a diſturbance. - - 2M. 605 
As to the declaration and pleas in an action on the 
caſe for diſturbance, wide Aclian on the Caſe for a | 
Diſturbance, (B. 1, 2.) N 8 9 3 
Pleading in an action for a nuſance. — - 2N. 605 
As to the declaration therein and pleas thereto, vide 
Aion on the Caſe for a Nuſance, (E. 1, 2.) 9 
As to proceeding in a quad permittat, vide Action 
on tie Caſe for a Nuſance, (D.—E.) 
Pleading in an action for a misfeaſance. - - 20. . 605 
Pleading in an action far negligence ; Re 
In his office, c. 7 8 _ 605 
In keeping a dog, &c. - - »- | 3P.3 607 
In keeping fire. - | 4. „ 807 
Pleading in an action againſt a common Cs, - 20. 608 
As to the declaration therein, wide Action upon the 
Caſe for Negligence, (B. 1.) , 
Pleading in an action againſt a common carrier. =. 2R, 6c8 
As to the declaration in ſuch action and pleas thereto, 
vide Afion on the Caſe for Ne Higence, (C. 2, 3-) 
' Proceeding in actions upon ſeveral ſtatutes. - 28. 698 


©: 
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82 — Reforemas' 


0 the ftatute of Wt, 13 #4. 1, of Jue and cry, | 
Vide Hundred, (C. 1, &c.) | 
Declaration 2 

hundred generally. = 

Reciting the ſtatute, = 

Muſt ſhew the time of the robbery. 

And that it was within the hundred, Sr. - 
Muſt alledge oath 1 a rs, of peace. 


And notice. 
And property of the goods. * 
And particulars of them. - 


| Muſt conclude contra formam fatuti, 
Vide Indiftment, LIE 5, 6. * 
Plea. 5 
Venire facias. — - 8 
Judgment. 


As to judgment againſt the hundred, vide Hh: 


dted, (C. 5.) 
Upon the K. 2. (or 2 & z.) Ed. 6. ** OS. 
By whom it lies. - 
Againſt whom. = - - 
Declaration. 1 ' =p , . 3 
' Plea. - 
Upon the K. 1 K. 3. 3. en cine of aden good 


beſore conviction. — — 


Upon the S. 1 & 2 Ph. & M. 12. for 51. wm el 


diſtreſs three miles, &c. 3 
Upon the &. 8 H. 6. 9. for a forcible ent. — 
Upon the &. 23 H. 6. 8. for being under-ſheriff tio 

years together. - 
Upon the N. 21 H. 8. 13. againſt a ſpiriculperfn 155 

For taking a farm. 5 - 

For non reſidence. = 3 


Upon the K. 33 H. 8. g. for uſing unlawful games. 


Upon the &. 13 R. 2. and 2 H. 4. 11. for ſuing in the 
NN for a matter not ſuper altum mare. - 
5 14. for forgery. - ” 

Upon the K. $2). 2. for — in the name of . 
without his conſent. m 
Upon the St. 25 Car. 2. 2. for not taking the teſt. - 


Upon the &. 2 V. 3 for 4. of a diſtreſs. - 

Vpon the K. 4 & 5 * OY. 
highwaymen. - 

Pleading in account. 


As to proceſs, declaration, pleas and other 
ings in account, wide Accompt, (E. 1, &c. 

As to the writ, declaration, pleas, judgment, &c. in 
annuity, vide Annuity, (D. E. F. G. H.) 

As to the writ, count, pleas, and other proceedings 
in appeal, vide Appeal, (G. 1, &c. 

As to the plaint and other, proceedings in aſſiſe, 
Vide Affize, (B. 8.) 

As to the pleadings in  attaint, vide Attaint, (C. 1, &c.) 

As to proceedings in audita rn, vide Audita 
NQuerela, (E. 1, &c.) by 

Pl-ading in covenant ; 
P roceſs — . e = | 5 — 
Declaration. = — 0 19 


. the declraion — 


2 V. 1. 
2 V. 2. 
2 V. 3. 


617 
617 
621 
Plea; 


9 
; 
; 
| 
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1 88 
| ; by Letter 
and Figure. Page. 
Pls it ſhall be after ogey. - 5 .& 
What pleas are bad ; © ay M 5 _ 
Non infr ie conventiones. - e bs 
Non 7 he — Rs — - 2V. 4 622 
What good; 1 575 
Wes *. ae. — ; ©. - 2V. 7. 623 
e | * — ek 8. 623 5 
trament.. - — 2. 9. 62 
How an 3 ſhall be pleaded; vide , a 
Accord, 8 1.) | 
tlawyry. | — | - IV. to. 623 
eleaſe. 3 — „ 623 
— „„ - : - 2V.1n. 624 
i enants performed. — — 2 12. x 
Vide pat, (2 W. 33.) e 
Pleas to a breac e rent. - 2. 14. 626 
For not making aſſurance. - 2V. 15. 627 
For not repairing. » — -, 2V. 16. 627 
E — — G wa: 2V. I7. 62 
xecution. — - - 2V. 18. 62 
Pleading in debt; | : 3s | 
ere it ſhall be brought. wat - 2W.nx. 629 
t proceſs ; | OY, | 
| Summons. =— 5 — „ 
Capias. - 5 — * 2 W. 3. 630 
Exigent. = | - - 2W.4 630 
. Outlawry upon it. - 2W.s. 631 
Capias utlagatum. - = — - 2W. 6. 632 
Declaration in debt; | 
Muſt ſhew the certainty of the debt demanded. - 2W. 2. 634 
When in the debet et detine.. - 2W.8. 635 
Declaration upon a bond, G. WT: © 635 
Upon a ſtatute, recogniſance, &c. 5 - 2W. 10. 63 
When it lies, vide mth (A. 1 „ | 
Upon a contract. - 2W. 11. 637 
When it lies, vide ben, wy 8. ) 
Upon a judgment. - - 2W.1n 637 
. Pleas; 4 
Nul _ pon nil debet, we - - 2W.1;. 638 
Vi i Pe „ (2 W. 36, &c | | 
Upon a demiſe. -« 1 - | - 2W. 14 639 Mi 
udgment by confeſſion, Ws - 2W. 15. 64 
lea in debt ; 
Upon a bond, what are or not. 2W. 16. 641 
To debt, what pleas the * plead ia | 
abatement, vide Abatement 
Nil debet. — '. ' = 2W.1n7. 641 
Non ef: faftum. „ ; = — 2 W. 18. 642 
Per Dures. - - - - 2W. 19. 644 
Replication | 425 | 
Per mina. . - 2W.20. 644 
Replication; ; 
Coverture. „5 | - 2W.21 644 
Within age. "> ; — 5 * 2 W. 22. 644 
Replication; 5 | a 
Statute of uſury. - *- > 4.9 Ws 
| Repli- 
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and Figure. — - 


by Letter 
Replication; 
Outlawry, CG. - 2W. * 
The . 23 H. 6. 20. that je was to a ſherif . 
d colore officit. - | - 2W. 25. 
Replication; I 
The &. 16 Car. 2. againſt gaming. - 2W. 26. 7 
The St. 5 Ed. 6. againſt ſale of offices. = 2W. 27. 
Tender. - 2MW. 28. : 
Vide rug 1 6 Kc. ) 
Solvit ad diem. - - 2W. 29. 
Releaſe. - - - 2W. 30. 
Camperuit ad diem. = - 2W. 31. 
Covenant, &c. that he would not ſue. - 2W, 32. 
Condition performed. - — 2W. 33. 
Upon a ſtatute or I's = 
Releaſe. — - - 2W. 34. 
Defeaſance. - 3 2 W. 35. 
Upon a judgment; 41 
Vide ante, (a W. 13.) 
Execution done. — - — 2W. 36. 
Defealance,  —- - - 2W. 37. 
Nul tiel record. -  2W. 38. 
When this plea is neceſſary, _ Record, (B. ) 
When error may be pleaded, when not. - 2W. 39. 
But matter intitling to an audita quere/a cannot | 
be pleaded. - - - 2W. 40. 
Nor an arbitrament. - 2W.4 
Demurrer. - - - 2W. 2 
Upon a contract; 
Nil dabet. - - - 2W. 43. 
Nil detinet, < » 2W, 44. 
Wager of law. - - 2W. 45. 
An obligation for the Gans debt. - = 2W. 48. 
. Upon a demiſe; 
Nil debet. - - 2W. 47. 
Nil habet in 9 or noa demi __ - — 2W. 48. 
Tender. - 2W. 49. 
Entry and expulſion. - — - 2W. 50 
Judgment in debt. — - 2W. 51. 
Vide ante, (Z. 1.) 
Pleading in detinue 
Proceſs. — 2K. 2. 
When detinue lies, wide Detinue, (A. ) E 
When detinue for charters, vide e . I. ) "I 
Declaration. - — 2X.2 
Pleas in detinue ; 
Nil detinet. — — - . 2X. 3 
Wager of law. = - - 33.4; 
Uncore priſt. - 2X. 
Delivery to him, to whoſe uſe, Se, - - 2X. 
Releaſe. -— - 2X. 7. 
Garniſhment ; 
When allowed. - * o 2X. 8. 
Proceſs againſt garniſhee. — - 2X. 9 
Pleas by him. — — - 2X. 10 
When garniſhment not allowed. 2K. 11. 
Judgment in detinue. - - 3X. 12, 
in dower, dower unde nichil habet ; 
The proceſs, = | 217. 1. 
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Reference 
2 
* 72 „ igure. p 
Count in dower. - | = - IVY! 7 co 
View. 2Y. 3. 668 
What pleas may be after aview, wide Abatement, N 
. 25.) ; e 
| Pleas in dower ; FIGS BET 
: In abatement. © - - 2 F. 4. | 669 
Nie Abatement. OS OLD 
3 pri ws | 
outes temps . r 
— of charters ; — 3353 5 663 
2 Pa b 
Ne wnques ſeiſie, Dc. = - - 2Y.7. 9 
Within age dowable. - 2 V. 8. = 
Replication ; 1 613 7-7 
Huſband alive. — 2. 9. 670 
Replication; | | | 
Me unques accouple. — 6 2 F. 10. 670 
- Replication ; a | 5 
Elopement. - { uv - 2. 11. 671 
Replication; | 4 
Divorce. - - 2 V. 12. 672 
Jointure. — - - 2Y.13 672 
Replication; | ; | 
Fine, or recovery. - 27 - 2Y.1 672 
Replication ; . 
Aſſignment of dower. - - 2Y. 15. 672 
Term for years in oe. = 1 2 V. 16. 672 
Releaſe. - | - - 2Y.17. 672 
Voucher in dower. - - - 2Y. 18. 693 
Judgment i in dower. - - - 2 V. 19 673 
pleading i in ejectment; | N 
Declaration; : 
Muſt demand a thing certain. * 2. 1. 675 
When notice to quit is neceſſary. 62.1 978 
By whom it lies, vide Ejecitment, ADB.) 335 D 
Muſt be upon a good demiſe. - „ 2Z.2 679 Pl 
Plea. - - - 2Z.3 680 Ju 
Judgment. - 27.4 683 — 
Proceeding in : \ writ of entry. = ge - 3A. 1. 63g 
Vide Dum fuit infra Atatem, (A.) | wo 
To have a common recovery; | - 
The manner of paſſing it. — 3A. 2. 690 TI 
When it ſhall bar an entail, vide — (B. a7, &c. * 5 | , Ori 
Againſt whom a writ of entry lies. 3A.3 691 De, 
How a good tenant to the wa be made; 10 l 
Vide Recovery, (B. 3 | , 
Of what things. = - - 3A.4 691 : 
Count. .” - — — 3 A. 6 692 ple 
Voucher. as wy - 3A.6, 693 - 
eee and execution. - 34. 7 694 
ow a recovery ſhall be pleaded. - = 3A. 8. 694 | 
Proceeding in error ; f 
In what court it ſhall be brought; | 1 
When in the ſame court. - - 3B. 1. 695 4 
When in C. B. - 3 - 33. 2 696 
In B. R. - - | - 3B. 4% 696 
In the exchequer. - - - 33. 4. 697 
Vide Courts, (D. 6.) 6 ä 
In the exchequex- chamber. 5 33. 5. 4 
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Tn parliamen t and other courts, £3 
Vide Parliament, (C. 1, &c.) 


Upon what judgment. = 
AL time it ſhall be ſued. +» 


By whom it ſhall be ſued. . = | & 
By or againſt whom execution ſhall be, vide 

| Execution, (E.—F.) | 

Againſt whom it ſhall be ſued. - 


The manner of ſuing error. - - 


When it ſhall be a ſuferſedeas. = 
Record how removed. Da 
Aſſignment of errors; 
When it ſhall be. | ja 
How it ſhall be. | 
What matters cannot be aſſigned. 
Scire facias ad audiend errores. - 
Pleas to errors affigned. 
In nullo eft erratum. 
Releaſe of errors, Cc. 2M 


Judgment in error. 


Proceeding in eſcheat. bi G2 
Vide Eſcheat. | 
Proceeding in falſe judgment. - 


Proceeding in formedon ; 
Proceſs. 5 


count; 


In formedon i 
In remai 


Pleas 


Voucher. 


diſcender. : 
or reverter, - 


Proceeding in partition; 


The Proceſs. 
When 
it ſhall be 


Plea. 


Judgment, 


ing in 
The proceſs 


Declaration in guare impedit; | 
For and againſt whom. = 
Muſt ſhew a title to the advowſon. 
Muſt alledge a preſentment. A 


And diſturbance. 


partition lies, between 
made 


Proceeding in perambulatione facienda. = 
Proceeding in 
Proceeding in prohibition, — 


, wide 


quare impedit ; 


(3. 6.) 


Pleas in quare impedit ; 
In abatement ; 
: Miſnomer, Ee. — = 


: Rp ang - 


Replication. 
udgment in e impedit. 4 
When mo 


pedit, wide Cat, (A. z. Damages 7 ap 3) 
dilbop. © IE 


Writ to 


the . 


. 


. — 
_ 


4 * _ 


or coſts are allowed in 


Vide ante, (3 I. 9.) 


* 


7 


p * 


whom, and how 
» vide Parcener, (C. 1, &c.) 


e im- 


by Letter by 
and Figure. Page. 
3B. 5. 699 
3B. 8. Fot 
38.9 705 
3B. 10. 7% 
3B. 11. 704 
3B. 12. 706 
3B. 13. 711 
3B. 14. 725 
3B. 15. 716. 
3B. 16. 717 
3B. 17. 718 
3B. 18. 720 
3B. 19. 720 
3B. 20. 722 
10. 966 
3D. 726 
2. 797 
3E. 2. 722 
3E. 3. 728 
3E.4 729 
3. 5. 739 
3. . 720 
3F. 2. 730 
3F.4 731 
3 G. 733 
3H. 732 
311. 725 
31.2. 735 
31% 735 
31.4 737 
31.5. - 738 
31.6. 739 
31.2. 730 
31 . 240 
31.9. 741 
31.10 744 
31.11. 744 
31. 12. 746 
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Reference Reference 
* by Letter by 
. bl f and Figure. Page. 
Pleading in replevin 3 | | 
Proceſs. : r 
By writ of reple vin. - 3K. 1. 74 
By 8 - - 3JK.2. 750 
By cuſtom. - EY Eo ele. | ne +1 
y writ of ſecond deliverance. - — 3K. 4. 75r 
Pledges when found. „ 3k. 5. 752 4 
When a bond, vide Replovia, (D.) RS 4 
Replevin, how en: p ; | FI 
S OT Ss . 
By certiorari. | - - 3K. 7. 751 
By recordari. - - 3K. 8. 754 ä 
As to a rerordari in ancient demeſne, wide e 5 
Ancient Demeſne, (G. 5.) | 
By accedas ad cur iam. — — 3K. 9. 754 
Dechration in replevin. - r - 756 
Pleas in replevinz; -—- . 
In abatement. . - - - 3K. 11. 756 
In bar. 1 — 2 3K. 12. 77 De. 
Avowry, BREE 4 | | 
When nereſſary. - | -- 3K. 13. 758 d 
Conufance. ; = - - 3K. 14. 759 U 
Avowry for rent and ſervices. - _ fs | 
Bar to it. 5 3K. 36. 762 A 
For relief, &c. — - 1 K. 17. 764 A 
For a rent charge. - - - 3K. 18. N 
For rent upon a reſervation. - - 3K. 19. 764 4» 
a _ nee ſolo | — - 7K. 20. 705 Ple⸗ 
or damage fe | - - 38.21. 765 N 
Pide pop, ( 3 M. 26. ) | I, 
Bar to it; e 
J His free hae. ; - 3K.22. 76d 
| Tender of amends. - - "3K.23, 766 
{4 By common. 9 Ac 3K. 24. 766 
| Replication ; 20 75 „„ | 
| By way, Sc. - - — 3K.25. 767 In 
| | Replication ; . 
1 Ir bares of a warrant or commiſſion, cc. - 3K. 26. 768 
ö Vide peſt, (3 M. 23.) 1 GY 1 
| For an amerciament. — 33K. 27. 768 M 
| | For cuſtoms. J.- ' - 3K. 28. 769 f 
1 Judgment in replevin; ; 
For the plaintiff. - - = 3K. 29. 769 
For the defendant. - - 3K. 30. 770 
| Execution. - | n. 
Recaption. — = - 3K. 32. 772 
Pleading in ſcire fatias; | - RY 
When it lies; FR 
By the common law. - „„ 
By the &. M. 2. 45. 8 - JL. 2. 773 
Tire facias upon a judgment; 5 ä „„ 
How it ſhall be ſued. - „ L. . N 7 
Flde Bail, R. IT, &c.) x . ; 
Upon what judgment. „ 
By w — — 3L. Z 
- Againſt whom. - a 777 
When it does not lie. - 31.7. 77 


udgment in ſcire facias upon default ; 
* 4 without two ſcire facias's. 5 - 3L.% 779 
— - 3L 9. Plea 
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. by Letter by 
| and Figure. Page. 
to a ſcire facia: | 2 2 
Pio 2 n | | - 3L. 10. 780 
To a ſcire facias upon a judgment ; 
0 tement. G '- N 78x 
n bar; - 2 
By an executor or adminitator | - 31. 12. 781 
By an heir. - | - 3L. 13. * f 
By terretenants. - 3L. 14. 732 
By the defendant himſelf. — 3L. 15. 783 
&ire facias upon a recogniſance. - - 3L. 16. 5 783 
Lire facias ' for other cauſes. - „ 3h $3.47 34 
Judgment in a ſcire facias. - - 3L. 18. 783 
Vide ante, (7 L. 8, 9.) Kar 
Pleading in treſpaſs ; 3 . 2 
The original. ' - 3M. r 785 
Proceſs. 3M. 2. 786 
When treſpaſs lies or not, mid ON or againſt NN 
whom, vide Treſpaſs, (A. 1, & : 
When with a ſimul cy c. vide 7. -dſu(C 1.) 
Declaration; 
In what county alledged. - - 3M.3 7386 
Muſt be direct and politive. - - 3M.4 . 786 
Muſt be certain. - - 3M.5. 786 
Muſt be conformable to the orginal. . -. 3M. 6. 787 | 
Muſt be vi et armis. - 3M.7. 787 
Muſt be contra tacem. - 3M.8. 788 
| Muſt ſhew a property or poſſeſſion i in the plintf 
When it may be with a continuando. - -. 3M. 10. 789 
Pleas in treſpaſs ; 5 
Not guilt 7. - . - 3M. 11. 791 
In diſcharge 3 | 8 
A releaſe. - - | — 3M. 12. 79t 
Accord or arbitrament. „ 3M. 13. 792 
Replication; 3 
Recovery in another action. - 3M. 14. 792 
Vide Action, (K. 1, &c.) ö 
In excuſe or juſtification z 
To an aſſault and battery 5 1 A, 
De ſon aſſault; = - - 3M. 15. 792 
Replication. | 
Militer manus impoſuit ; - - 3M. 16. 793 
Replication. BY | 
Defence of his poſſeſſion. - - ZM. 17. 794 
Amicable conteſt. . - 3M. 18. 795 
Due correction. - - 3M. 19. 795 
Inevitable neceſſity. - 3M. 20. 795 
To an aſſault, per quod conſernian, Te. ami miſe. - 3M. 21. 795 
To falſe impriſonment ; 
By his own authority, as an officer, Cc. ZM. 22. 796 
By warrant of a juſtice of peace. - 3M.2% 7 
Vide ante, (3 K. 26.) 5 
By proceſs. | - 3M. 24 797 
To trepals fr ate or goods 3 | | | 
Diſtreſs for rent, &:. — - 3M. 2 800 
Damage feaſant. - | 3M. 2 800 
Vide ante, (3 K. 21.) 
For previntion of damage. - 3M.27. 801 
Default of the plaintiff __ - - 3M. 28. $8or 
Deſect of fences. - 3M. 29. 801 
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„ * : by Letter by 
: : wig .: 200 Figure. Page, 


- 3M. 30. for 
„ 3M. 31. oz 
o boni cum axore Seb. . — 31. 32. $03 
1 dor killing a dog, S. 3M. 33. 303 
| pass — 24 1 ; 121 2 iy 
1 755 — 5 7 34- 04 
1 * Licence. — * 3M «3 5. : $05 
i Tender N - | * 3M. 36. $06 
i Public good. ZM. 37. $66 
Prevention of damage to himſel. ; - 3M. 38. 807 
1 Uſing or ſecuring his property. - - ZM. 39. 307 
ſ Title with colour to the plaintiff. | | 
| When colour ſhall he given. - 3M. 40. 808 
1 What colour ſhall be good. ZM. 41. 9 
| Other juſtifications. - ZM. 42. 810 
ö Pleading in warrantia charte ; | 
| | When it lies. - - 3N.1. $0 
; Proceſs. - | - JN. 2. 811 
| —— , 1+ 
| | Judgment. » - -" Nc 33 
Proceeding in waſt ; | Ee 
| Proceſs. — - - 30.1. 12 
| Count ; I 
Muſt ſhew the plaintiffs title. — - 30.2. 84 
| By whom: waſt ſhall be brought, vide naß, 
| (C. 2, 3.) | 
| How the 83 ſhall be charged; _ | | 
'v In the tenet, or the renuir. - $0.3. 8; 
| Againſt whom waſt ſhall be brought, with - 0 6 
Waft, (C. 4.) | Sh 
Conſormable to the writ. - - 30.4 215 
Particularifing the quality and quantity, &c. = 30. 5. 816 
Muſt be ad exhereditationem queren ties - - 30.6. #816 
_ Pleas; 
No waſt committed. mL - 30.7, 36 
Releaſe. - - 4 $ $. W 
Accord. - - - 9. 17 
Pleas in abatement. > '- 30.10. 87 
In juſtification ; | | 
For repairs. = - 30. 11. 37 
For boots. 3 30. 12. 3177 
Avride mortuæ. - „„ 
Leeaſe without impeachment, &c. - 30. 14. 813 
In excuſe; | | 
: Reparavit. - - „ 30. 15. $18 
A releafe. ; LE | - 30. 16. 818 
Reparari non potuit. = 30. K 818 
No demiſe; 5 | 30. 18. 88 
- Replication; 
A meſne remainder-man alive. - 4750. 
Venire facias. - Bos | - 30. 
View in waſt. 8 j - 30. 
udgment in waſt. - - 30. 


J Whas hal be recovered, vide Waft. 
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